
To: McCabe, Janet[McCabe.Janet@epa.gov] 
Cc: 
From: 

Goffman, Joseph[Goffman.Joseph@epa.gov]; Knapp, Kristien[Knapp.Kristien@epa.gov] 
Meiburg, Stan 

Sent: Man 10/5/2015 4:17:45 PM 
Subject: RE: OAR weekly; week of October 5 

Stan 

Ph.D. 

U.S. Environmental Protection 

MC-1102A 

1200 

DC 20460 

From: McCabe, Janet 
Sent: Saturday, October 03, 2015 12:26 PM 
To: Adm13McCarthy, Gina; Meiburg, Stan; Scaggs, Ben; Fritz, Matthew; Garbow, Avi; Vaught, 
Laura; Reynolds, Thomas; Beauvais, Joel; Pieh, Luseni; Rupp, Mark; Ragland, Micah 
Cc: Goffman, Joseph; Stewart, Lori; Shaw, Betsy; Niebling, William; Jordan, Deborah; Millett, 
John; Drinkard, Andrea; Dennis, Allison; Knapp, Kristien 
Subject: OAR weekly; week of October 5 

OAR Hot List 

Week of October 5, 2015 

Climate Action Plan: We kicked off this week in West Virginia where Joe, Mark Rupp, 
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and I attended the Southern States Energy Board annual meeting. I spoke about the 
CPP and answered some tough questions. Several attendees expressed appreciation 
for our efforts to be there. We also had sidebar meetings with the attending delegations 
from Kentucky and West Virginia, which included some tough dialogue but I think 
everyone appreciated the opportunity to engage. 

Joe had three CPP speaking engagements: The Hill's Methane Policy Discussion, 
where Bob Perciasepe joined him in a moderated question and answer session; the 
Southwest Power Pool's Government Affairs Conference; and the EESI's CPP Briefing 
on the Hill. On Wednesday, Will and I attended a Hill meeting with a delegation from 
North Dakota which also included some tough but constructive discussion of CPP. We 
are planning to have another meeting with this group in North Dakota soon. 

Next week I will join the NACAA meeting in New Orleans on Monday to talk about CPP, 
ozone and other things, and then head back there for the ADD meeting on Thursday. 
The CPP highlight will be the Georgetown Climate Center 111 d workshop on Friday. I'm 
glad to see you are providing the opening remarks. Joe and I will lead a discussion later 
in the day on state plan development and implementation. Joe will be giving a keynote 
on CPP at the Business Council for Sustainable Energy's annual membership meeting 
on Tuesday. He also plans to meet with Calpine, host a meeting with the CPP's 
affordable housing stakeholders on Wednesday, and present the plan at the Legislative 
Energy Horizon Institute on Friday. 

HDV GHG Phase 2 and LDV Mid Term Review: The senior OAR team is sitting down 
with NHTSA Administrator Mark Rosekind and his team next week. There have been a 
lot of personnel changes at NHTSA and Mark and I agreed it would be good to get the 
teams together to meet one another. We will go over the schedules for HDV and the 
LDV Draft Technical Report (both due out early summer 2016). Option Selection for 
HDV will be in mid-December and we have scheduled several briefings for you between 
now and then. The comment period closed on October 1. 

RFS: Just a heads up that we need to send RFS to OMB by the end of October, for 
signature by November 30. Options Selection is scheduled for October 16, and we'll be 
updating you this coming Monday (Chris and I will be calling in from NACAA. Not ideal, 
but this was the only time we could get this week). 

GHGRP Data Release: On Tuesday we will release the fifth year (2014) of detailed, 
facility-level Greenhouse Gas (GHG) data from the largest stationary sources of GHG 
emissions in the US. The information comes from 8,000 reports submitted by industry. 
The report will show total GHG emissions are up slightly by .5%, with a slight decrease 
from power plants and an average increase of 1.8% in other stationary sources. O&G 
and Coal showed the largest increases, of 3.6% and 7.7%, respectively. 

Oil and Gas: Just a note that Mitch Hescox is coming in next Friday to deliver 
comments on the Oil and Gas rule. 
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HEC Hearing: I have another hearing on Wednesday week, this time with HEC. It is 
nominally on CPP, but the new Ozone standard is bound to enter into the mix. 

VW Hearing: On Thursday, Chris Grundler and Phil Brooks will appear before the HEC, 
Subcommittee on Oversight and Investigations. A VW representative will testify prior to 
their panel. We're working closely with Cynthia and Laura. 

Rule Update: As you know, we had a big week last week with the roll-out of the Refinery 
and Ozone NAAQS rules. The response on fenceline monitoring for refineries was very 
positive, especially from community representatives. The press on the Ozone standard 
was about what we expected, but the team did an outstanding job on the roll-out. The 
Interstate Transport rule was uploaded to OMB last Wednesday. You should see the 
Methyl Bromide critical use allowance final rule for signature on Monday. 

Thanks to everyone across the agency who participated in/helped with the ozone and 
refineries rollouts this week, especially the Comms team and Mark, Mustafa, Micah and 
their teams. What an effort! 
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To: 
From: 
Sent: 
Subject: 

Joe: 

Goffman, Joseph [Goffman .Joseph@epa.gov] 
Keith Belton 
Man 10/5/2015 3:22:08 PM 
question about ozone rule 

I see that EPA has stated it plans to develop a white paper on background ozone, hold a 
workshop, and seek public comment. It is, however, unclear when this might occur. Can you 
share any info on timing? Or point me to the right person to ask? 

Keith 

Keith Belton 
Pareto Policy Solutions, LLC 

2-2-7 40-3368 
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To: Goffman, Joseph[Goffman.Joseph@epa.gov]; Tsirigotis, Peter[Tsirigotis.Peter@epa.gov]; 
Page, Steve[Page.Steve@epa.gov]; Koerber, Mike[Koerber.Mike@epa.gov]; Dunham, 
Sarah[Dunham.Sarah@epa.gov]; Gunning, Paui[Gunning.Paul@epa.gov] 
From: McCabe, Janet 
Sent: Fri 10/2/2015 4:34:50 PM 
Subject: FW: Request to Extend the Comments Periods for Three Regulatory Proposals issued 
September 18, 2015 [STB-WORKSITE.FID55061 0] 

From: Sarah D. Stoner [mailto:SStoner@spilmanlaw.com] 
Sent: Friday, October 02, 2015 10:55 AM 
To: Mccarthy, Gina 
Cc: McCabe, Janet; Goffman, Joseph; Tsirigotis, Peter; Cozzie, David; Moore, Bruce; Vetter, 
Cheryl; Stoneman, Chris; Spells, Charlene; Lee Fuller; James D. Elliott 
Subject: Request to Extend the Comments Periods for Three Regulatory Proposals issued 
September 18, 2015 [STB-WORKSITE.FID550610] 

On behalf of the Independent Petroleum Association of America, attached please find a request 
for extension of the comment periods for the Oil and Natural Gas Sector: Emission Standards 
for New and Modified Sources (80 Fed. Reg. 56,593); the Draft Control Technique Guidelines 
for the Oil and Natural Gas Industry (80 Fed. Reg. 56,557); and Source Determination for 
Certain Emissions Units in the Oil and Natural Gas Sector (80 Fed. Reg. 56,579) published on 
September 18, 2015. Please contact me if you have any questions. 

James D. Elliott 
Spilman Thomas & Battle, PLLC 
1100 Bent Creek Boulevard, Suite 101 
Mechanicsburg, PA 17050 
717.791.2012- office 
202.361.8215- mobile 
717.795.2743- fax 
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CONFIDENTIALITY NOTICE: This e-mail message, including any attachments, is for the sole 
use of the intended recipient( s) and may contain confidential and privileged information. Any 
unauthorized review, use, disclosure or distribution is prohibited. If you are not the intended 
recipient, please contact the sender by reply e-mail and destroy all copies of the original 
message. 
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Gina McCarthy 
Administrator 

ATTORNE A 

October 2, 2015 

w 
L E. PLLC 

James D. Elliott 
(717) 791-2012 

jclliott@spilmanlaw.conl 

VIA ELECTRONIC MAIL 

U.S. Environmental Protection Agency 
1200 Pennsylvania Ave., NW 
Washington, D.C. 20460 

Re: Request to Extend the Comment Periods for Three Regulatory Proposals 
issued September 18, 2015: 

1) Oil and Natural Gas Sector: Emission Standards for New and Modified 
Sources (80 Fed. Reg. 56,593) 

2) Source Determination for Certain Emission Units in the Oil and Natural 
Gas Sector (80 Fed. Reg. 56,579) 

3) Draft Control Technique Guidelines for the Oil and Natural Gas 
Industry (80 Fed. Reg. 56,557) 

Dear Administrator McCarthy: 

The Independent Petroleum Association of America (''IP AA''), for the reasons set forth 
below, respectfully requests 90-day comment period extensions for the Oil and Natural Gas 
Sector: Emission Standards for New and Modified Sources (80 Fed. Reg. 56,593); the Draft 
Control Technique Guidelines for the Oil and Natural Gas Industry (80 Fed. Reg. 56,557); and 
Source Determination for Certain Emissions Units in the Oil and Natural Gas Sector (80 Fed. 
Reg. 56,579) published on September 18, 2015. 

IP AA represents thousands of independent oil and natural gas explorers and producers, as 
well as the service and supply industries that support their efforts, that will most directly be 
impacted by the Environmental Protection Agency ("EPA") policy decisions to regulate methane 
directly from the oil and natural gas sector. Independent producers develop 90 percent of 
American oil and gas wells, produce 54 percent of American oil and produce about 85 percent of 
American natural gas. Historically, independent producers have invested over 150 percent of 
their U.S. cash flow back into U.S. oil and natural gas development to find and produce more 
American energy. IPAA is dedicated to ensuring a strong, viable American oil and natural gas 
industry, recognizing that an adequate and secure supply of energy is essential to the national 
economy. 

1100 Bent Creek Boulevard Suite 101 Pennsylvania 17050 

www.spilmanlaw.com 717.795.2740 717.795.2743 fax 

North Carolina 
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Gina McCarty 
October 2, 20 15 
Page 2 

EPA's simultaneous 60-day comment period for all three proposed regulations/guidelines 
is inadequate and unfairly limits IPAA and its individual members to evaluate the proposal and 
provide meaningful comments. With regard to the New Source Performance Standards to 
regulate methane directly, Subpart OOOOa, EPA has been working on the proposed regulations 
for nearly two years, if not three (the proposal cites requests for administrative reconsideration of 
the Subpart 0000 regulations finalized in August of2012). Providing 60 days to comment on 
EPA's first attempt to directly regulate methane from the oil and natural gas sector, while 
proposing two additional regulatory actions that will have significant implications to the oil and 
natural gas industry, hints, at a minimum, other political forces at work and perhaps even a desire 
to hamstring industry's ability to provide meaningful comments. 

IP AA and other industry representatives' ability to evaluate and respond to the proposals 
has been hampered by EPA's failure to timely place critical support documents in the docket for 
public review. In the September 18, 2015 Federal Register publication ofthe proposed Subpart 
OOOOa regulations, EPA cites as support for their proposal either the Technical Support 
Document C'TSD") and/or the Regulatory Impact Analysis ("RIA") approximately 67 times
specifically indicating 15 times that one or both of the documents were currently in the docket 
and accessible to the public. As oftoday, the RIA is not included in the docket (it is believed 
that EPA made the document available on it's website on September 18, 20 15). The actual date 
the TSD was placed in the docket is less than clear but it appears that the earliest date the 
document was available to the public was September 24, 2015 and that it a revised version may 
have been uploaded later. In response to IP AA and other requests for an extension oftime to 
comment, EPA may indicate the pre-Federal Register versions ofthe documents were available 
on August 18, 2015, when the Administrator signed the proposals. Without access to the 
underling RIA and TSD, the ability to evaluate the reasonableness and appropriateness of the 
proposal is extremely limited. After making the pre-Federal Register versions of the proposals 
available to the public which cites the TSD, a request for the TSD was made to EPA. EPA's 
response to the request was that the TSD was under "final preparation" for submittal to the 
docket. It is unclear what was meant by final preparation, but the fact remains neither the TSD 
nor the RIA were available in the docket when EPA published the Federal Register version of the 
proposal and the 60-day comment periods began. 

In addition to the delayed accessibility of critical support documents, the applicability 
and relevance of the Control Technique Guidelines ("CTGs") to the oil and natural gas sector is a 
function of the ozone nonattainment status of where a particular source is located. Although still 
uncertain as a result of inevitable litigation, individual sources were largely in the dark as to 
whether the CTGs could impact them until yesterday- when EPA's decision to lower the 8-hour 
ozone National Ambient Air Quality Standard to 70 ppb was announced. The applicability of the 
CTGs to individual sources will still remain uncertain until designations are made, but with the 
new standard announcement, sources have a more realistic basis to gauge whether the CTGs are 
relevant to their operations and need to evaluate and comment on the CTGs. Additionally, while 
the CTGs largely mirror the Subpart 0000 regulations and the Subpart OOOOa proposal, 
applying these requirements to existing sources present a different analysis regarding their 
consideration as Reasonably Available Control Technology- an analysis that does readily 
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Gina McCarty 
October 2, 20 15 
Page 3 

appear to have been done the EPA As with the Subpart OOOOa proposal, EPA started the 
comment period clock before all of the relevant information was available to the public. 

As to the Source Determination for Certain Emissions Units in the Oil and Natural Gas 
Sector proposal, this proposal does not suffer from some of the data gaps that the other two 
proposals do, however all three proposals are related to some degree. The burden associated 
with simultaneously evaluating and commenting on all three proposals is significant and 
warrants additional time to provide meaningful comments. Unlike other rulemakings with 
unrealistically short comment periods, EPA is not bound by any court ordered deadline. IPAA 
respectfully suggests 90-day extensions of the comment periods will result in a more sound set of 
regulations. 

If the EPA has any questions or concerns, please do not hesitate to contact me. 

Cc: Janet McCabe, EPA 
Joe Goffman, EPA 
Peter Tsirigotis, EPA 
David Cozzie, EPA 
Bruce Moore, EPA 
Cheryl Vetter, EPA 
Chris Stoneman, EPA 
Charlene Spells, EPA 
Lee Fuller, IPAA 

Sincerely, 

James D. Elliott 
Counsel for IP AA 
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To: Mccarthy, Gina[McCarthy.Gina@epa.gov] 
Cc: McCabe, Janet[McCabe.Janet@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov]; 
Tsirigotis, Peter[Tsirigotis.Peter@epa.gov]; Cozzie, David[Cozzie.David@epa.gov]; Moore, 
Bruce[Moore.Bruce@epa.gov]; Vetter, Cheryi[Vetter.Cheryl@epa.gov]; Stoneman, 
Chris[Stoneman.Chris@epa.gov]; Spells, Charlene[Spells.Charlene@epa.gov]; Lee 
Fuller[lfuller@ipaa.org]; James D. Elliott[jelliott@spilmanlaw.com] 
From: Sarah D. Stoner 
Sent: Fri 10/2/2015 2:55:20 PM 
Subject: Request to Extend the Comments Periods for Three Regulatory Proposals issued September 
18, 2015 [STB-WORKSITE.FID550610] 

On behalf of the Independent Petroleum Association of America, attached please find a request 
for extension of the comment periods for the Oil and Natural Gas Sector: Emission Standards 
for New and Modified Sources (80 Fed. Reg. 56,593); the Draft Control Technique Guidelines 
for the Oil and Natural Gas Industry (80 Fed. Reg. 56,557); and Source Determination for 
Certain Emissions Units in the Oil and Natural Gas Sector (80 Fed. Reg. 56,579) published on 
September 18, 2015. Please contact me if you have any questions. 

James Elliott 
Spilman Thomas & Battle, PLLC 
1100 Bent Creek Boulevard, Suite 101 
Mechanicsburg, PA 17050 
717.791.2012- office 
202.361.8215- mobile 
717.795.2743- fax 

CONFIDENTIALITY NOTICE: This e-mail message, including any attachments, is for the sole 
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use of the intended recipient( s) and may contain confidential and privileged information. Any 
unauthorized review, use, disclosure or distribution is prohibited. If you are not the intended 
recipient, please contact the sender by reply e-mail and destroy all copies of the original 
message. 
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Gina McCarthy 
Administrator 

ATTORNE A 

October 2, 2015 

w 
L E. PLLC 

James D. Elliott 
(717) 791-2012 

jclliott@spilmanlaw.conl 

VIA ELECTRONIC MAIL 

U.S. Environmental Protection Agency 
1200 Pennsylvania Ave., NW 
Washington, D.C. 20460 

Re: Request to Extend the Comment Periods for Three Regulatory Proposals 
issued September 18, 2015: 

1) Oil and Natural Gas Sector: Emission Standards for New and Modified 
Sources (80 Fed. Reg. 56,593) 

2) Source Determination for Certain Emission Units in the Oil and Natural 
Gas Sector (80 Fed. Reg. 56,579) 

3) Draft Control Technique Guidelines for the Oil and Natural Gas 
Industry (80 Fed. Reg. 56,557) 

Dear Administrator McCarthy: 

The Independent Petroleum Association of America (''IP AA''), for the reasons set forth 
below, respectfully requests 90-day comment period extensions for the Oil and Natural Gas 
Sector: Emission Standards for New and Modified Sources (80 Fed. Reg. 56,593); the Draft 
Control Technique Guidelines for the Oil and Natural Gas Industry (80 Fed. Reg. 56,557); and 
Source Determination for Certain Emissions Units in the Oil and Natural Gas Sector (80 Fed. 
Reg. 56,579) published on September 18, 2015. 

IP AA represents thousands of independent oil and natural gas explorers and producers, as 
well as the service and supply industries that support their efforts, that will most directly be 
impacted by the Environmental Protection Agency ("EPA") policy decisions to regulate methane 
directly from the oil and natural gas sector. Independent producers develop 90 percent of 
American oil and gas wells, produce 54 percent of American oil and produce about 85 percent of 
American natural gas. Historically, independent producers have invested over 150 percent of 
their U.S. cash flow back into U.S. oil and natural gas development to find and produce more 
American energy. IPAA is dedicated to ensuring a strong, viable American oil and natural gas 
industry, recognizing that an adequate and secure supply of energy is essential to the national 
economy. 

1100 Bent Creek Boulevard Suite 101 Pennsylvania 17050 

www.spilmanlaw.com 717.795.2740 717.795.2743 fax 

North Carolina 
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Gina McCarty 
October 2, 20 15 
Page 2 

EPA's simultaneous 60-day comment period for all three proposed regulations/guidelines 
is inadequate and unfairly limits IPAA and its individual members to evaluate the proposal and 
provide meaningful comments. With regard to the New Source Performance Standards to 
regulate methane directly, Subpart OOOOa, EPA has been working on the proposed regulations 
for nearly two years, if not three (the proposal cites requests for administrative reconsideration of 
the Subpart 0000 regulations finalized in August of2012). Providing 60 days to comment on 
EPA's first attempt to directly regulate methane from the oil and natural gas sector, while 
proposing two additional regulatory actions that will have significant implications to the oil and 
natural gas industry, hints, at a minimum, other political forces at work and perhaps even a desire 
to hamstring industry's ability to provide meaningful comments. 

IP AA and other industry representatives' ability to evaluate and respond to the proposals 
has been hampered by EPA's failure to timely place critical support documents in the docket for 
public review. In the September 18, 2015 Federal Register publication ofthe proposed Subpart 
OOOOa regulations, EPA cites as support for their proposal either the Technical Support 
Document C'TSD") and/or the Regulatory Impact Analysis ("RIA") approximately 67 times
specifically indicating 15 times that one or both of the documents were currently in the docket 
and accessible to the public. As oftoday, the RIA is not included in the docket (it is believed 
that EPA made the document available on it's website on September 18, 20 15). The actual date 
the TSD was placed in the docket is less than clear but it appears that the earliest date the 
document was available to the public was September 24, 2015 and that it a revised version may 
have been uploaded later. In response to IP AA and other requests for an extension oftime to 
comment, EPA may indicate the pre-Federal Register versions ofthe documents were available 
on August 18, 2015, when the Administrator signed the proposals. Without access to the 
underling RIA and TSD, the ability to evaluate the reasonableness and appropriateness of the 
proposal is extremely limited. After making the pre-Federal Register versions of the proposals 
available to the public which cites the TSD, a request for the TSD was made to EPA. EPA's 
response to the request was that the TSD was under "final preparation" for submittal to the 
docket. It is unclear what was meant by final preparation, but the fact remains neither the TSD 
nor the RIA were available in the docket when EPA published the Federal Register version of the 
proposal and the 60-day comment periods began. 

In addition to the delayed accessibility of critical support documents, the applicability 
and relevance of the Control Technique Guidelines ("CTGs") to the oil and natural gas sector is a 
function of the ozone nonattainment status of where a particular source is located. Although still 
uncertain as a result of inevitable litigation, individual sources were largely in the dark as to 
whether the CTGs could impact them until yesterday- when EPA's decision to lower the 8-hour 
ozone National Ambient Air Quality Standard to 70 ppb was announced. The applicability of the 
CTGs to individual sources will still remain uncertain until designations are made, but with the 
new standard announcement, sources have a more realistic basis to gauge whether the CTGs are 
relevant to their operations and need to evaluate and comment on the CTGs. Additionally, while 
the CTGs largely mirror the Subpart 0000 regulations and the Subpart OOOOa proposal, 
applying these requirements to existing sources present a different analysis regarding their 
consideration as Reasonably Available Control Technology- an analysis that does readily 
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Gina McCarty 
October 2, 20 15 
Page 3 

appear to have been done the EPA As with the Subpart OOOOa proposal, EPA started the 
comment period clock before all of the relevant information was available to the public. 

As to the Source Determination for Certain Emissions Units in the Oil and Natural Gas 
Sector proposal, this proposal does not suffer from some of the data gaps that the other two 
proposals do, however all three proposals are related to some degree. The burden associated 
with simultaneously evaluating and commenting on all three proposals is significant and 
warrants additional time to provide meaningful comments. Unlike other rulemakings with 
unrealistically short comment periods, EPA is not bound by any court ordered deadline. IPAA 
respectfully suggests 90-day extensions of the comment periods will result in a more sound set of 
regulations. 

If the EPA has any questions or concerns, please do not hesitate to contact me. 

Cc: Janet McCabe, EPA 
Joe Goffman, EPA 
Peter Tsirigotis, EPA 
David Cozzie, EPA 
Bruce Moore, EPA 
Cheryl Vetter, EPA 
Chris Stoneman, EPA 
Charlene Spells, EPA 
Lee Fuller, IPAA 

Sincerely, 

James D. Elliott 
Counsel for IP AA 

ED_000738_00003299-00003 



To: 
From: 
Sent: 
Subject: 

Goffman, Joseph [Goffman .Joseph@epa.gov] 
Wolff, Brian 
Thur 10/1/2015 6:45:43 PM 
FW: Ozone 

From: Ostermayer, Jeff 
Sent: Thursday, October 01, 2015 2:37 PM 
To: Wolff, Brian 
Subject: Ozone 

Attached. 

Edison Electric 

701 Avenue NW 

DC 20004 

202.508.5683 561 .310.5920 (m) 
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FOR IMMEDIATE RELEASE 
FOR INFORMATION CONTACT: 

BRIAN REIL, 202-508-5514 

EEl Statement on EPA's Ozone National Ambient Air Quality Standards 

WASHINGTON (October 1, 2015) -Edison Electric Institute (EEl) President Tom Kuhn 
issued the following statement today on the Environmental Protection Agency's (EPA's) ozone 
National Ambient Air Quality Standards (NAAQS). 

"The electric power sector has made great progress in reducing the environmental impact of 
electricity generation, cutting sulfur dioxide (S02) emissions by 80 percent and nitrogen oxides 
(NOx) emissions by 74 percent since 1990, even as demand for electricity has increased. 

"While we are still reviewing the final standard, EEl advocated throughout the rulemaking 
process that, should a new ozone standard be set, it should be at the top end of the proposed 
range at 70 parts-per-billion (ppb ). While compliance challenges remain with the new standard at 
70 ppb, EPA has recognized the serious implementation concerns raised by stakeholders of 
setting the standard below 70 ppb. 

"EEl will continue to work with our members, the states, and affected customers to determine 
how compliance with the new ozone standard will impact the implementation of other major 
EPA regulations, including the Mercury and Air Toxic Standards (MATS), and, importantly, the 
recently finalized Clean Power Plan." 

### 

EEl is the association that represents all US. investor-owned electric companies. Our members 
provide electricity for 220 million Americans, operate in all 50 states and the District of 

Columbia, and directly employ more than 500,000 workers. EEl has 70 international electric 
companies as Affiliate Members, and 270 industry suppliers and related organizations as 

Associate Members. 
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To: Ragland, Micah[Ragland.Micah@epa.gov]; Harrison, Melissa[Harrison.Melissa@epa.gov]; 
Purchia, Liz[Purchia.Liz@epa.gov]; Reynolds, Thomas[Reynolds.Thomas@epa.gov]; Goffman, 
Joseph[Goffman.Joseph@epa.gov] 
Cc: Enobakhare, Rosemary[Enobakhare.Rosemary@epa.gov] 
From: McCabe, Janet 
Sent: Thur 10/1/2015 6:10:50 PM 
Subject: RE: NRDC response 

I IS 

From: Ragland, Micah 
Sent: Thursday, October 01, 2015 2:00PM 
To: Harrison, Melissa; Purchia, Liz; Reynolds, Thomas; McCabe, Janet; Goffman, Joseph 
Cc: Enobakhare, Rosemary 
Subject: NRDC response 

Below is the NRDC response, most of the in tel we are getting is that this is the tone a lot of the 
mainstream enviros -lead in with slight praise on the standard being changed followed by 
measured but not too over the top disappointment on the number not being lower. We will keep 
tracking and send around a more complete list of what groups are saying as they come out 

FOR IMMEDIATE RELEASE 

Press contact: Anne 202-51 

New Air Quality Standard Insufficient to Protect Public Health 

WASHINGTON (October 1, 2015)- The Obama Administration today tightened the limit for ground-level ozone or 
smog pollution-one of the most pervasive and dangerous pollutants we inhale-to 70 per billion (ppb ). 

The following is a statement by John Walke, senior attorney and director of the Clean Air Program at the Natural 
Resources Defense Council: 

"The revised standard will provide real health benefits compared to today's unsafe level of 75 ppb. But by setting a 
health standard that does not adequately protect Americans against harmful levels of smog pollution, President 
Obama has missed a major opportunity. EPA's independent scientific advisors unanimously recommend a limit 
'lower than 70 ppb within a range down to 60 ppb.' 

"Setting the safest recommended standard would have saved almost 6,500 lives and avoided nearly 1.5 million more 
asthma attacks per year than the smog pollution level the administration has chosen. We will fend off political attacks 
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that threaten the Clean Air Act's guarantee of safe air based on medical science alone. And we will 
ozone limits that adequately protect Americans' health." 

fighting for 
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To: Ragland, Micah[Ragland.Micah@epa.gov]; Purchia, Liz[Purchia.Liz@epa.gov]; Reynolds, 
Thomas[Reynolds.Thomas@epa.gov]; McCabe, Janet[McCabe.Janet@epa.gov]; Goffman, 
Joseph[Goffman.Joseph@epa.gov] 
Cc: Enobakhare, Rosemary[Enobakhare.Rosemary@epa.gov] 
From: Harrison, Melissa 
Sent: Thur 10/1/2015 6:01:10 PM 
Subject: RE: NRDC response 

From: Ragland, Micah 
Sent: Thursday, October 01, 2015 2:00PM 
To: Harrison, Melissa; Purchia, Liz; Reynolds, Thomas; McCabe, Janet; Goffman, Joseph 
Cc: Enobakhare, Rosemary 
Subject: NRDC response 

Below is the NRDC response, most of the in tel we are getting is that this is the tone a lot of the 
mainstream enviros -lead in with slight praise on the standard being changed followed by 
measured but not too over the top disappointment on the number not being lower. We will keep 
tracking and send around a more complete list of what groups are saying as they come out 

FOR IMMEDIATE RELEASE 

Press contact: Anne 202-51 

New Air Quality Standard Insufficient to Protect Public Health 

WASHINGTON (October 1, 2015)- The Obama Administration today tightened the limit for ground-level ozone or 
smog pollution-one of the most pervasive and dangerous pollutants we inhale-to 70 per billion (ppb ). 

The following is a statement by John 
Resources Defense Council: 

senior attorney and director of the Clean Air Program at the Natural 

"The revised standard will provide real health benefits compared to today's unsafe level of 75 ppb. But by setting a 
health standard that does not adequately protect Americans against harmful levels of smog pollution, President 
Obama has missed a major opportunity. EPA's independent scientific advisors unanimously recommend a limit 
'lower than 70 ppb within a range down to 60 ppb.' 
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"Setting the safest recommended standard would have saved almost 6,500 lives and avoided nearly 1.5 million more 
asthma attacks per year than the smog pollution level the administration has chosen. We will fend off political attacks 
that threaten the Clean Air Act's guarantee of safe air based on medical science alone. And we will fighting for 
ozone limits that adequately protect Americans' health." 
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To: Harrison, Melissa[Harrison.Melissa@epa.gov]; Purchia, Liz[Purchia.Liz@epa.gov]; Reynolds, 
Thomas[Reynolds.Thomas@epa.gov]; McCabe, Janet[McCabe.Janet@epa.gov]; Goffman, 
Joseph[Goffman.Joseph@epa.gov] 
Cc: Enobakhare, Rosemary[Enobakhare.Rosemary@epa.gov] 
From: Ragland, Micah 
Sent: Thur 10/1/2015 5:59:58 PM 
Subject: NRDC response 

Below is the NRDC response, most of the in tel we are getting is that this is the tone a lot of the 
mainstream enviros -lead in with slight praise on the standard being changed followed by 
measured but not too over the top disappointment on the number not being lower. We will keep 
tracking and send around a more complete list of what groups are saying as they come out 

FOR IMMEDIATE RELEASE 

Press contact: Anne Hawke, 202-51 ahawke@nrdc.org, or Elizabeth Heyd, 202-289-2424, eheyd@nrdc.org 

New Air Quality Standard Insufficient to Protect Public Health 

WASHINGTON (October 1, 2015)- The Obama Administration today tightened the limit for ground-level ozone or 
smog pollution-one of the most and dangerous pollutants we inhale-to 70 per billion (ppb ). 

The following is a statement John senior attorney and director of the Clean Air Program at the Natural 
Resources Defense Council: 

"The revised standard will provide real health benefits compared to today's unsafe level of 75 ppb. But by setting a 
health standard that does not adequately protect Americans against harmful levels of smog pollution, President 
Obama has missed a major opportunity. EPA's independent scientific advisors unanimously recommend a limit 
'lower than 70 ppb within a range down to 60 ppb.' 

"Setting the safest recommended standard would have saved almost 6,500 lives and avoided nearly 1.5 million more 
asthma attacks per year than the smog pollution level the administration has chosen. We will fend off political attacks 
that threaten the Clean Air Act's guarantee of safe air based on medical science alone. And we will keep fighting for 
ozone limits that adequately protect Americans' health." 
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To: Fritz, Matthew[Fritz.Matthew@epa.gov] 
From: Ingram, Amir 
Sent: Thur 10/1/2015 5:25:54 PM 
Subject: Administrator's Weekly Report- October 2, 2015 

Good afternoon, 

Attached, you'll find the Administrator's Weeldy Report covering the period of October 2 thru 
October 11. 

Please let us know if you have any questions or comments. 
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To: 
Cc: 

Goffman, Joseph[Goffman.Joseph@epa.gov]; Dunham, Sarah[Dunham.Sarah@epa.gov] 
Lemon, Mollie[Lemon. Mollie@epa.gov] 

From: Harvey, Reid 
Sent: Man 9/28/2015 5:58:39 PM 
Subject: Fwd: Summary of Transport Proposal for Gina 

Joe- see revised piece that includes your edits and Janet's. Mollie can work with Allison to get it 
into Gina's book. 

Begin forwarded message: 

From: "Risley, David" 
Date: September 28,2015 at 1:07:17 PM EDT 
To: "Harvey, Reid" 
Cc: "Haeuber, Richard" "Lemon, Mollie" 

Subject: Summary of Transport Proposal for Gina 
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Draft-Do Not Cite, Quote or Release 

Summary of: Cross-State Air Pollution Rule for the 2008 Ozone NAAQS 

The proposal addresses interstate air quality impacts with respect to the 2008 ozone 

NAAQS, by proposing to update CSAPR to further limit ozone-season (May 1 through 

September 30) NOx emissions from electric generating units (EGUs) in 23 eastern states 

beginning in 2017. The proposal also responds to the July 28, 2015 remand by the Court of 

Appeals for the District of Columbia Circuit of certain states' ozone-season NOx emissions 

budgets established by CSAPR. Finally, the proposal updates the status of certain states' 

outstanding interstate ozone transport obligations with respect to the 1997 ozone NAAQS, for 

which CSAPR provided a partial remedy. 

Using the CSAPR Framework 

The proposal applies the CSAPR 4-step process to address the requirements of the good 

neighbor provision for ozone: 

1. Identify downwind receptors that are expected to have problems attaining or maintaining 

clean air standards; 

2. Determine which upwind states contribute to these identified problems in amounts 

sufficient to "link" them to the downwind air quality problems; 

3. Identify upwind emissions that significantly contribute to downwind nonattainment or 

interfere with downwind maintenance of a standard by quantifying available upwind 

emission reductions and apportioning upwind responsibility among linked states; 

4. Reduce the identified upwind emissions via regional emissions allowance trading 

programs. 

1 
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Draft-Do Not Cite, Quote or Release 

Implementation Starting with the 2017 Ozone Season 

The EPA proposes to align implementation of the rule with relevant attainment dates for 

the 2008 ozone NAAQS, as required by the D.C. Circuit's decision North Carolina v. EPA. 1 The 

EPA's final2008 Ozone NAAQS SIP Requirements Rule revised the attainment deadline for 

ozone nonattainment areas currently designated as moderate from December 2018 to July 2018 

in accordance with the D.C. Circuit's decision in NRDC v. EPA (December 2014). Because July 

2018 falls during the 2018 ozone season, the 2017 ozone season will be the last full season from 

which data can be used to determine attainment of the NAAQS by the July 2018 attainment date. 

EGU Ozone Season NOx Reductions 

Significant EGU NOx reduction potential can be achieved at reasonable cost that would 

make meaningful and timely improvements in ozone air quality for the 2017 ozone season. 

Emission reductions can be made by optimizing NOx removal by existing, operational controls 

(i.e., Selective Catalytic Reduction and Selective Non-Catalytic Reduction) and turning on and 

optimizing existing idled controls; installation of (or upgrading to) state-of-the-art NOx 

combustion controls; and shifting generation to units with lower NOx emission rates. The EPA is 

not proposing to quantify non-EGU emission reductions to reduce interstate ozone transport for 

the 2008 ozone NAAQS at this time because we are uncertain that significant NOx mitigation is 

achievable from non-EGUs for the 2017 ozone season. The EPA will continue to evaluate 

whether non-EGU emission reductions can be achieved on a longer time-frame at a future date. 

However, the proposal seeks comment on a preliminary evaluation of stationary non-EGU NOx 

mitigation potential and on allowing a state to include legacy NOx SIP Call non-EGUs in the 

CSAPR trading program by adopting a SIP revision that the EPA would approve as modifying 

1 531 F.3d 896, 911-12 (D.C. Cir. 2008) (holding that EPA must coordinate interstate transport compliance 
deadlines with downwind attaimnent deadlines). 

2 
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the CSAPR trading program provisions with regard to that state. 

A Near-term Partial, but Important Remedy 

To evaluate full elimination of a state's significant contribution to nonattainment and 

interference with maintenance, EGU and non-EGU ozone-season NOx reductions should both be 

evaluated. To the extent air quality impacts persist after implementation of the NOx reductions 

identified in the rule, a final judgment on whether the proposed EGU NOx reductions represent a 

full or partial elimination of a state's good neighbor obligation for the 2008 NAAQS is therefore 

subject to an evaluation of the contribution to interstate transport from additional non-EGU 

emission sectors. However, the EPA believes that it is beneficial to implement, without further 

delay, EGU NOx reductions since they are achievable in the near term. Generally, 

notwithstanding that additional reductions may be required to fully address the states' interstate 

transport obligations, the proposed NOx emission reductions are needed for these states to 

eliminate their significant contribution to nonattainment and interference with maintenance of 

the 2008 ozone NAAQS and needed for downwind states with ozone nonattainment areas that 

are required to attain the standard by 2018.2 

Revising CSAPR Emissions Budgets to Address Transport for the 2008 Ozone NAAQS 

The EPA applied a multi-factor test to evaluate EGU NOx reduction potential for 2017. 

Combining costs, EGU NOx reductions, and corresponding improvements in downwind ozone 

concentrations results in a "knee in the curve" at $1,300 per ton. This uniform cost of reduction 

represents the threshold at which EGU NOx reduction potential and corresponding downwind 

ozone air quality improvements are maximized with respect to cost. 

Implementation 

2 The proposed requirements for one state, North Carolina, would fully eliminate that state's significant contribution 
to downwind air quality problems. 
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The proposed FIPs would require power plants in affected states (i.e., states that 

significantly contribute to ozone transport in the east) to participate in the CSAPR ozone-season 

allowance trading program. CSAPR's trading programs and EPA's prior emissions trading 

programs provide a proven implementation framework for achieving emission reductions. 

Responding to Recent CSAPR Ozone NOx Budget Remand 

The proposal also responds to the remand of EME Homer City II with respect to the 

ozone-season NOx emissions budgets for 11 states by replacing the budgets declared invalid by 

the court with revised budgets designed to address the 2008 ozone NAAQS for nine states and 

by removing two states from the CSAPR ozone-season NOx trading program.3 

Interaction with CSAPR 

In addition to reducing interstate ozone transport with respect to the 2008 ozone NAAQS, 

the proposal addresses the status of outstanding interstate ozone transport obligations with 

respect to the 1997 ozone NAAQS. Under CSAPR, the EPA promulgated FIPs for 25 states to 

address ozone transport under the 1997 NAAQS. For 11 of these states,4 in the 2011 final rule, 

CSAPR quantified ozone-season NOx emission reductions that were not necessarily sufficient to 

eliminate all significant contribution to downwind nonattainment or interference with downwind 

maintenance of the 1997 ozone NAAQS downwind. The action proposes to find that the 

reductions required by those 11 FIPs were in fact sufficient to eliminate such significant 

contributions to downwind air quality problems for that standard. 

Costs and Benefits 

The annual cost of the proposal in 2017 is $93 million while the combined ozone- and 

3 The EPA proposes to replace emissions budgets for Maryland, New Jersey, New York, North Carolina, Ohio, 
Pennsylvania, Texas, Virginia, and West Virginia. The EPA proposes to remove Florida and South Carolina from 
the CSAPR ozone-season NOx trading program. 
4 Alabama, Arkansas, Georgia, Illinois, Indiana, Kentucky, Louisiana, Mississippi, Missouri, Tennessee, and Texas 

4 
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PM2. 5-related benefits are between $700 million and $1.2 billion and the climate-related co

benefits are approximately $23 million.5 

5 2011 $; Benefits ranges represent discounting of health benefits and climate co-benefits at a discount rate of 3% 

5 
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To: 
Cc: 
From: 

Goffman, Joseph [Goffman .Joseph@epa.gov] 
Tsirigotis, Peter[Tsirigotis.Peter@epa.gov] 
McCabe, Janet 

Sent: Man 9/28/2015 5:21:26 PM 
Subject: Re: American Petroleum Institute: Refinery Sector Rule/Ozone Rule Call Request 

Rosemary--I'm happy to talk to jack later today if that makes sense. I'm on the road to an event 
now, which will go until about 4 when I hit the road for the return trip. 

Sent from my iPhone 

On Sep 28, 2015, at 12:42 PM, Goffman, Joseph 

FYI 

- Joseph Goffman 
Sent from my iPhone 

Begin forwarded message: 

From: "Enobakhare, Rosemary" 
Date: September 28,2015 at 12:41:14 PM EDT 
To: "McCabe, Janet" "Goffman, Joseph" 

Cc: "Ragland, Micah" 

wrote: 

Subject: American Petroleum Institute: Refinery Sector Rule/Ozone Rule Call 
Request 

Hi Janet and Joe, 

Touching base with you two regarding a request we received from the American 
Petroleum Institute. Their team reached out today to see if they could get a couple of 
calls with their President, Jack Gerard and EPA. Their request was 2 fold, they want a 
call from Janet ahead of the Refinery mle and they also want the Administrator to call 
ahead of the Ozone mle. I wanted to get your thoughts on how we should move 
forward. 
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Rosemary Y. Enobakhare 

Deputy Director of Public Engagement and Faith-based Initiatives 

Office of the Administrator 

U.S. Environmental Protection Agency 

(202) 564-0276 (Desk) 

··-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-: 

! Personal Privacy i(Cell) 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 
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To: 
From: 
Sent: 
Subject: 

Goffman, Joseph [Goffman .Joseph@epa.gov] 
McCabe, Janet 
Fri 9/25/2015 12:25:19 AM 
FW: Science Committee Letter 

From: Vaught, Laura 
Sent: Thursday, September 24, 2015 10:09 AM 
To: Adml3McCarthy, Gina; McCabe, Janet; Beauvais, Joel; Reynolds, Thomas; Garbow, A vi; 
Fritz, Matthew 
Subject: FW: Science Committee Letter 

just 
process. 

We'll 

From: Dickerson, Tom 

once we 

Sent: Thursday, September 24, 2015 9:57AM 

a discuss our 

To: Vaught, Laura; Distefano, Nichole; Asher, Jonathan; Aarons, Kyle; Mitchell, Stacey; 
Rackoff, Jonathan; Sublett, Stacey; Bailey, KevinJ; Haman, Patricia; Lewis, Josh 
Subject: FW: Science Committee Letter 

HSST 

communications 
Executive 

(2) for 

Tom Dickerson 
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of 

Environmental 

564-3638 

From: Stoika, Michelle L====~===~-=.;;;====="-'-J 
Sent: Thursday, September 24, 2015 9:43AM 
To: Dickerson, Tom 
Cc: Marin, Mark; Brazauskas, Joseph; Yamada, Richard 
Subject: Science Committee Letter 

Good morning, 

Please find attached a letter from the House Science Committee to Administrator McCarthy. 
Please confirm receipt and let me know if you have any questions! 

All the best, 

Michelle Stoika 

Policy Assistant I Science, Space, and Technology Committee 

Subcommittee on Energy I Subcommittee on Environment 

2319 Rayburn HOB I Washington, DC 20515 

office: (202) 225-16741/ax: (202) 226-0113 
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The Honorable Gina McCarthy 
Administrator 

2321 

U.S. Environmental Protection Agency 
1200 Pennsylvania A venue, NW 
Washington, D.C. 20460 

Dear Administrator McCatihy: 

DC 20515~6301 

September 24,2015 

On December 17, 2014, the Environmental Protection Agency (EPA) issued its 
proposed rule for ozone National Ambient Air Quality Standards (NAAQS). The proposed rule 
would set more stringent standards, lowering the primary standard from the cunent 75 pmis per 
billion (ppb) to a range of 65 to 70 ppb. If enacted, this rule is likely to be the costliest rule EPA 
has ever issued. 1 

The Committee is concerned with recent news reports related to EPA's proposed final 
standard, which was submitted to OMB on August 28, 2015, for final review before publication 
by October 1, 2015. These reports suggest that officials within various White House offices are 
urging the President to disregard EPA's suggested final standard in favor of a stricter limit 
prefened by environmental lobbying organizations. For example, one report states that "EPA 
appears intent on finalizing a 'primary' health-based NAAQS of 70 ppb, but faces calls from the 
White House Council on Environmental Quality (CEQ) to choose a stricter 68 ppb limit," and 
that outside groups are meeting with the Administration "to argue for their preferred level for the 
air standard." 2 Other news reports relay a similar narrative. 3 

Any new lower ozone standard is mmecessary at this time and could cause devastating 
harm to the economy. However, it is even more troubling that whatever scientific analyses used 

1 Press Release, Nat' I Assoc. of Manufacturers, NAM: Proposed Ozone Rule Still Most Costzv in U.S. History, Feb. 
26, 2015, available at http://www.nam.org/Newsroom/Press-Releases/201 5/02/NAM--Proposed-Ozone-Rule-Still
The-Most-Costly/. 
2 Stuart Parker EPA Said To Support 70 ppb Standard In Final Ozone NAAQS Rulemaking, Inside EPA, Sept 3, 
20 15 ava if able al)!lliLJiJI!JilQ~J2!h:£Q!JJLCJl!!JY.:!l£\WJ~Pi~fllQ:Jilll212ill:El!!:ru!IJ:!ill!!Jlill!!:f!:l~illft!:ill';!liJJ~:!l!~Jl~:~UsmJ~mg 
3 Amanda Reilly, 
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The Honorable Gina McCarthy 
September 24,2015 
Page2 

by EPA to determine its final recommended limit are being disregarded by White House officials 
for purely political reasons. The American people deserve a thorough, science-based analysis of 
the proposed ozone rule, not one based on partisan political considerations. 

To assist the Committee's efforts to ensure adherence to sound science and objective 
analysis in agency rulemaking, please produce the following documents in electronic fotmat: 

1. All documents and communications between or among EPA, Office ofManagement and 
Budget, and the Executive Office of the President refening or relating to the final ozone 
NAAQS rule. 

Additionally, I request that the following individuals be made available for transcribed 
interviews: 

1. Janet McCabe, Acting Assistant Administrator, Office of Air and Radiation 

2. Joel Beauvais, Associate Administrator, Office of Policy 

The Committee on Science, Space, and Teclmology has jurisdiction over environmental 
and scientific programs and "shall review and study on a continuing basis laws, programs, and 
Government activities" as set forth in House Rule 

Please provide the requested documents and information, as soon as possible, but no later 
than noon on October 8, 2015. When producing documents to the Committee, please deliver 
production sets to the Majority Staff in Room2321 ofthe Rayburn House Office Building and 
the Minority Staff in Room 394 of the Ford House Office Building. The Committee prefers, if 
possible, to receive all documents in electronic format. 

If you have any questions about this request, please contact Richard Yamada or Joe 
Brazauskas ofthe Science, Space, and Technology Committee staff at 202-225-6371. Thank 
for your attention to this matter. 

Sincerely, 

Rep. Lamar Smith 
Chairman 
Committee on Science, Space, 
and Technology 

cc: The Honorable Eddie Bernice Johnson, Ranking Minority Member, House Committee on 
Science, Space and Technology 
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To: Goffman, Joseph[Goffman.Joseph@epa.gov]; Terry, Sara[Terry.Sara@epa.gov]; Ashley, 
Jackie[Ashley.Jackie@epa.gov]; Bailey, KevinJ[Bailey.KevinJ@epa.gov]; Lewis, 
Josh[Lewis.Josh@epa.gov]; Niebling, William[Niebling.William@epa.gov]; Lubetsky, 
Jonathan[Lubetsky.Jonathan@epa.gov]; Cyran, Carissa[Cyran.Carissa@epa.gov]; Page, 
Steve[Page.Steve@epa.gov]; Tsirigotis, Peter[Tsirigotis.Peter@epa.gov]; Culligan, 
Kevin[Culligan.Kevin@epa.gov]; Santiago, Juan[Santiago.Juan@epa.gov]; Dunham, 
Sarah[Dunham.Sarah@epa.gov]; Harvey, Reid[Harvey.Reid@epa.gov]; Noonan, 
Jenny[Noonan.Jenny@epa.gov]; Mills, Kathy[Mills.Kathy@epa.gov]; Jordan, 
Deborah[Jordan.Deborah@epa.gov]; Gunning, Paui[Gunning.Paul@epa.gov]; Sarofim, 
Marcus[Sarofim.Marcus@epa.gov]; Irving, Bill[lrving.Bill@epa.gov]; Fisher, Brian[Fisher.Brian@epa.gov] 
From: Friedman, Kristina 
Sent: Thur 9/24/2015 5:14:15 PM 
Subject: 4pm - EPW Hearing Prep Agenda/Materials 

Here is the final agenda for today's hearing prep session with Janet at 4pm. The agenda is 
annotated with the number/letter of the pager in the binder that covers the particular topic. Please 
find the pagers attached and hardcopies will be provided in the room. 

Agenda- CPP 

1. Climate science (William/Marcus) 

2. International coordination (William/Bill) 

Specific state issues (Juan/Reid/Brian) 

4. Follow ups from Tuesday session (William) 

Kristina Friedman 

Office of Atmospheric Programs 

US. Environmental Protection Agency 
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Phone: (202) 343-9281 
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From: Barbery, Andrea 
Location: WJC-North Room 5415 
Importance: Normal 
Subject: Canceled: NMED-EPA to Discuss Ozone & 111 (d) 
Start Date/Time: Wed 9/16/2015 6:00:00 PM 
End Date/Time: Wed 9/16/2015 7:00:00 PM 
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To: 
Cc: 
From: 
Sent: 
Subject: 

McCoy, Britney[McCoy.Britney@epa.gov] 
Goffman, Joseph [Goffman .Joseph@epa.gov]; Stewart, Lori[Stewart. Lori@epa.gov] 
McCabe, Janet 
Wed 9/16/2015 1 :00:59 AM 
Transportjm 9-15-15.docx 

Here are my few comments on the transport rule version I was sent over the weekend. Very few 
comments, mostly within the first 30 or so pages and then a typo or two elsewhere. Since my 
edits are hard to see on top of the other editing in the document, I put a comment bubble in the 
margin for each suggestion and highlighted it in yellow. 

Thanks. 
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To: McCabe, Janet[McCabe.Janet@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov]; 
Garbow, Avi[Garbow.Avi@epa.gov]; Shenkman, Ethan[Shenkman.Ethan@epa.gov]; Page, 
Steve[Page.Steve@epa.gov]; Wood, Anna[Wood.Anna@epa.gov]; Mathias, 
Scott[Mathias.Scott@epa.gov]; Ling, Michaei[Ling.Michael@epa.gov]; Wayland, 
Richard[Wayland. Richard@epa .gov]; Jones, Rhea[ Jones .Rhea@epa.gov]; Chang, 
Andy[chang.andy@epa.gov]; Oldham, Carla[Oidham.Carla@epa.gov]; Solomon, 
Douglas[Solomon.Douglas@epa.gov]; Jordan, Deborah[Jordan.Deborah@epa.gov]; McDermott, 
Marna[McDermott.Marna@epa.gov]; Starrs, Charles[Starrs.Charles@epa.gov]; Clark, 
Adam[Ciark.Adam@epa.gov]; Summerhays, John[Summerhays.John@epa.gov]; Arra, 
Sarah[Arra.Sarah@epa.gov]; Papp, Michaei[Papp.Michael@epa.gov]; Watkins, 
Nealson[Watkins.Nealson@epa.gov]; Thurman, James[Thurman.James@epa.gov]; Wallace, 
Larry[Wallace.Larry@epa.gov]; Bracht!, Megan[Brachti.Megan@epa.gov]; Damberg, 
Rich[Damberg.Rich@epa.gov]; Hemby, James[Hemby.James@epa.gov]; OGC 
ARLO[OGC_ARLO@epa.gov] 
From: Thrift, Mike 
Sent: Tue 9/15/2015 7:49:11 PM 
Subject: Oral Argument Wednesday in D.C. Circuit in TSRIA v. EPA (S02 Designations cases) 

Attorney Client 
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Attorney Client 
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ORAL ARGUMENT NOT YET SCHEDULED 

Nos. 13-1263 (lead), 13-1264, 14-1093, 14-1164 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

TREASURE STATE RESOURCE INDUSTRY ASSOCIATION, et al., 

Petitioners, 

v. 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, et al., 

Respondents. 

ON PETITION FOR REVIEW OF ACTION BY THE 
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

RESPONDENTS' FINAL BRIEF* 

OF COUNSEL: 
MIKE THRIFT 
Office of General Counsel 
U.S. Environmental Protection Agency 
610 W. Ash St., Ste 905 
San Diego, CA 92101 
(619) 321-1960 

April24, 2015 

JOHN C. CRUDEN 
Assistant Attorney General 
Environment & Natural Resources Div. 

AMANDA SHAFER BERMAN 
United States Department of Justice 
Environment & Natural Resources Div. 
P.O. Box 7611 
Washington D.C. 20044-7611 
(202) 514-1950 
Counsel for Respondent EPA 

*This Final Brief has been modified from the Initial Brief filed March 13,2015, to 
reflect the voluntary dismissal of Illinois Power Resources Generating, LLC. 
Please see the notice filed April 24, 2015, for additional information. 
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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES 

Pursuant to D.C. Circuit Rule 28(a)(1), Respondent United States 

Environmental Protection Agency ("EPA") states as follows: 

A. Parties and Amici 

All parties and amici are identified in Petitioners' brief. 

B. Rulings under review 

Petitioners seek review of portions of EPA's final rule "Air Quality 

Designations for the 2010 Sulfur Dioxide (S02) Primary National Ambient Air 

Quality Standard," 78 Fed. Reg. 47,191 (Aug. 5, 2013) ("Rule"). 

Certain Petitioners also seek review of the following denials of their 

petitions for reconsideration of portions of the Rule: 

(1) Air Quality Designations for the 2010 Sulfur Dioxide (S02) Primary 

National Ambient Air Quality Standard: Notice of Action Denying Petition for 

Reconsideration and Stay Request, 79 Fed. Reg. 18,248 (Apr. 1, 2014); and 

(2) Air Quality Designations for the 2010 Sulfur Dioxide (S02) Primary 

National Ambient Air Quality Standard: Notice of Action Denying Petitions for 

Reconsideration and Stay Request, 79 Fed. Reg. 50,577 (Aug. 25, 2014). 

C. Related cases 

All related cases have been identified in Petitioners' brief. 
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JURISDICTION AND STANDING 

Petitioner U.S. Steel Corp. ("U.S. Steel") lacks standing to challenge EPA's 

decision to defer designating part of Monroe County, Michigan in regard to the 

2010 National Ambient Air Quality Standard (NAAQS) for sulfur dioxide (S02), 

and this Court lacks jurisdiction to review that challenge because the agency's 

inaction in regard to Monroe County is non-final. Argument§§ III(A)-(B) supra. 

Otherwise, the Court has jurisdiction over these consolidated challenges 

under 42 U.S.C. § 7607(b)(1), which provides for review of certain final, 

nationally-applicable actions taken by EPA under the Clean Air Act in this Court. 

ISSUES PRESENTED 

( 1) The Montana Designation: 

Did EPA reasonably consider data showing exceedances of the 2010 S02 

NAAQS when designating part of the Billings area in regard to that standard? 

Did EPA reasonably deny reconsideration of the Montana nonattainment 

designation because of minor discrepancies between Montana's data quality 

assurance practices and EPA's regulations, or based on new monitoring data? 

(2) The Michigan Designation: 

Does U.S. Steel have standing to challenge EPA's non-inclusion of Monroe 

County in the Detroit nonattainment area if its alleged injury is speculative, not the 
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result of the decision U.S. Steel challenges, and not likely to be redressed even if 

the Court agrees with U.S. Steel? 

Does EPA's non-designation of the Monroe County area with regard to the 

2010 S02 NAAQS constitute final agency action over which this Court has subject 

matter jurisdiction under 42 U.S.C. § 7607(b )(1 )? 

If jurisdiction is proper, did EPA reasonably decide not to include Monroe 

County in the Detroit nonattainment area given that the major emitting source in 

that county is 54 km from a violating monitor and the monitoring data before the 

agency did not clearly show that the facility was contributing to exceedances? 

STATUTES AND REGULATIONS 

The relevant statutes and regulations are set forth in Petitioners' Addendum, 

except for 40 C.P.R.§ 58, the relevant parts ofwhich are in EPA's addendum. 

STATEMENT OF THE CASE 

Petitioners challenge a final rule issued under the Clean Air Act, wherein 

EPA designated 29 areas of the country as "nonattainment" in regard to the 2010 

National Ambient Air Quality Standard (NAAQS) for sulfur dioxide (S02). See 

Air Quality Designations for the 2010 Sulfur Dioxide (S02) Primary National 

Ambient Air Quality Standard," 78 Fed. Reg. 47,191 (Aug. 5, 2013). Petitioners 

object to only two of those designations, and their challenges primarily center on 

issues such as EPA's analysis and use of monitoring and wind data, and its 
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decisions regarding whether to include certain facilities within the bounds of the 

challenged designations. These are technical issues in regard to which the agency 

is entitled to substantial deference, and Petitioners' quibbles with EPA's expert 

judgment calls are insufficient grounds to overturn the challenged designations. 

BACKGROUND 

1. The Clean Air Act and the NAAQS program 

The Clean Air Act ("Act"), 42 U.S.C. §§ 7401-767lq, establishes ajoint 

state and federal program to address air pollution. Among other things, it directs 

EPA to establish National Ambient Air Quality Standards ("NAAQS") for certain 

pollutants that may reasonably be anticipated to endanger public health and 

welfare, 42 U.S.C. §§ 7408-09, and then to designate areas as in "attainment," 

"nonattainment," or "unclassifiable" with regard to such standards, id. § 

7407( d)( I). A NAAQS specifies the maximum permissible concentration of a 

pollutant in the ambient air. Id. §§ 7408-09. Among other pollutants, EPA has 

promulgated NAAQS for S02. 40 C.P.R. pt. 50. 

Once it promulgates a NAAQS, EPA must designate areas as "attainment," 

"nonattainment," or "unclassifiable" for that NAAQS. 42 U.S.C. § 7407(d)(l). 

"Nonattainment" areas violate the NAAQS or contribute to NAAQS violations in a 

nearby area; "attainment" areas meet the NAAQS; and "unclassifiable" areas are 
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those for which EPA lacks sufficient information to determine whether the 

NAAQS are met. I d. § 7407( d)( I )(A)(i)-(iii). 

Once EPA promulgates a NAAQS, states have three years to adopt state 

implementation plans ("SIPs") to implement, maintain, and enforce that NAAQS

regardless of whether EPA has promulgated designations for all areas therein. 

42 U.S.C. § 7410(a). For areas that EPA designates as nonattainment, however, 

states must submit additional SIPs that include measures to provide for attainment 

of the NAAQS "as expeditiously as practicable but no later than 5 years from the 

date [of the nonattainment designation]," including measures to reduce emissions 

of relevant pollutants. Id. §§ 7502(a)(2), 7514-14a. 

2. The designation process 

Section 7407(d)(l) ofthe Act, 42 U.S.C. § 7407(d)(l), describes the 

designation process. States must submit to EPA their recommended designations 

for all areas within their borders within a year of the promulgation of a new or 

revised NAAQS. I d. § 7407( d)(l )(A). EPA, in turn, must notify states of any 

proposed modifications at least 120 days before promulgation of a final 

designation. I d. § 7407( d)( I )(B)(ii). Ultimately, the Act requires EPA to 

promulgate designations within two years of the issuance ofNAAQS, although the 

agency may extend that period for an additional year where it is lacking sufficient 

information. 42 U.S.C. § 7407(d)(l)(B)(i). EPA is not required to provide public 
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notice or an opportunity for comments during the designations process, although it 

may elect to do so. See id. §§ 7407( d)(2)(B), 7607( d). 

Congress has not specified the quality or quantity of data required for EPA 

to make area designations under section 7407(d)(1). Congress did, however, direct 

EPA to establish an air quality monitoring system for purposes of collecting data to 

be used in conjunction with SIPs, see 42 U.S.C. § 7619(a), and EPA reasonably 

determined that the resulting regulations should also apply to data relied on for 

area designations. See 44 Fed. Reg. 27,558 (May 10, 1979). These monitoring 

regulations are set forth in 40 C.P.R. pt. 58. EPA has consistently used, among 

other information, data from monitoring systems approved under these regulations 

in determining whether areas of the country are in attainment with applicable 

NAAQS. See, e.g., 69 Fed. Reg. 23,858, 23,860 & n.4 (Apr. 30, 2004). 

States are responsible for submitting data collected by state and local 

monitoring systems to EPA, 1 and must certify that data by May 1 of each year. 

40 C.P.R.§ 58.15(a)(2). Certification is a signal to EPA that states no longer 

intend to make any corrections to the data submitted. See id. § 58.15(a). 

1 The Air Quality System is "EPA's computerized system for storing and reporting 
[]information relating to ambient air quality data." 40 C.P.R. § 58.1. 
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3. The S02 NAAQS and EPA's first round of designations 

Sulfur dioxide, or S02, is a highly reactive gas emitted primarily by fossil

fuel combustion plants and other industrial facilities. 78 Fed. Reg. at 47,193. 

Short-term exposure to S02 is "linked with a number of adverse effects on the 

respiratory system," including increased asthma symptoms and respiratory 

illnesses, particularly in children and the elderly. Id. In addition to addressing 

these public health threats, control measures for so2 emissions have a number of 

co-benefits, such as reducing exposures to other sulfur oxides and reducing the 

formation of fine sulfate particles, which can cause or worsen respiratory diseases 

like emphysema and bronchitis and aggravate heart disease. ld. 

On June 22, 2010, EPA issued a new primary one-hour S02 NAAQS. See 

75 Fed. Reg. 35,520. The standard was set at 75 ppb, based on the three-year 

average of the annual 99th percentile (which equates to the annual fourth-highest) 

one-hour daily maximum concentration. ld. 

Having set a new one-hour standard for S02, EPA then began the process of 

designating areas of the country as either attainment, nonattainment, or 

unclassifiable in regard to that standard. As permitted by the Act, see 42 U.S.C. § 

7407( d)( I )(B)(i), EPA extended its initial two-year designation deadline for an 

additional year because it had insufficient information to complete the process 

within two years. 78 Fed. Reg. at 47,193. 
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Most states and tribes submitted designation recommendations and 

supporting documentation to EPA by June 3, 2011. For areas where state-certified 

monitoring data indicated violations of the S02 NAAQS, EPA provided its 

responses to those submissions on February 7, 2013. 78 Fed. Reg. at 47,194. EPA 

has not yet provided responses to recommendations regarding areas where there 

were not state-certified monitoring data indicating S02 NAAQS violations. In 

most cases where EPA did respond, it agreed with the state or tribe's 

recommendations, but in some instances EPA proposed a modification. Id. n.3. 

Although not required by the Act, EPA provided an opportunity for the public to 

comment on EPA's February 2013 response letters to the states and tribes. Id. 

EPA then received feedback on its proposed designations from states, tribes, and 

other stakeholders, and responded to the timely comments it had received. See id.; 

EPA's Response to Comments (JA 387-449). 

On August 5, 2013, EPA issued its first round of designations in regard to 

the new one-hour S02 NAAQS, addressing 29 areas that "based on recorded air 

quality monitoring data showing violations of the NAAQS, do not meet the 2010 

S02 NAAQS" or that "contribute to S02 air pollution in a nearby area that does not 

meet the S02 NAAQS." 78 Fed. Reg. at 47,191 (the "Designations Rule" or 

"Rule"). EPA explained that monitoring data used was "from calendar years 2009-
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2011, except where it was necessary or appropriate to use a different three-year 

period." ld. at 47,193 & 47,195. 

In determining the boundaries of the nonattainment areas implicated by 

violating monitors, EPA used the perimeter of the county surrounding the monitor 

as a presumptive boundary. I d. at 47,195. EPA also considered information 

relating to "five-factors" described in a 2011 guidance memorandum in an analysis 

of whether to exclude portions of a county or to include other nearby areas. ld.2 

The five factors considered were: "(1) [a]ir quality data; (2) emissions-related data; 

(3) meteorology; ( 4) geography/topography; and ( 5) jurisdictional boundaries." 

78 Fed. Reg. at 47,195. However, other available data and state recommendations 

were also considered as appropriate. Id. 

EPA directed states to develop and submit implementation plans ("SIPs") 

for the designated areas by April 6, 2015. ld. These SIPs must meet all applicable 

requirements of the Act, and "provide for attainment of the NAAQS as 

expeditiously as practicable, but no later than October 4, 2018." Id. at 47,193. 

EPA explained in the Rule that, because it was not yet prepared to issue 

designations for the remainder of the country due to lack of data, it would address 

2 See also Response to Significant Comments on the State and Tribal Designations 
Recommendations for the 2010 Sulfur Dioxide National Ambient Air Quality 
Standards ("RTC") at 46 (citing March 24, 2011 memorandum from Stephen D. 
Page, Director, EPA Office of Air Quality Planning and Standards). 
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all other areas "in separate future actions." I d. at 4 7 ,191. EPA thereafter 

negotiated a consent decree setting a schedule for issuing the remaining 

designations, with most to be issued by the end of 2017, some sooner, and the 

remainder by the end of 2020. That Consent Decree was entered by the U.S. 

District Court for the Northern District of California on March 2, 2015.3 

4. Challenges to the Designations Rule 

Only two of the twenty-nine designations promulgated by EPA in the Rule 

have been challenged, and none by the states that are subject to them.4 Petitioner 

Treasure State challenges EPA's designation of a small portion of Yellowstone 

County, Montana as nonattainment. Joint Opening Brief of Industry Petitioners 

("Pet.Br.") at 5-9. Petitioner U.S. Steel ostensibly challenges EPA's designation of 

portions of Wayne County, Michigan, although U.S. Steel does not argue that 

EPA's nonattainment designation of any part of that area is incorrect; rather, it 

claims that the boundaries of the area should be expanded to include an additional 

3 See Consent Decree, Sierra Club and Natural Resources Defense Council v. 
McCarthy, No. 3:13-cv-3953-SI, Doc. #163 (N.D. Cal., entered March 2, 2015). 
4 Montana has, however, filed an amicus brief supporting Petitioner Treasure State. 
See Amicus for Petitioner Brief(Doc. 1524841) (filed Dec. 1, 2014). 

9 

ED_000738_00003686-00019 



u 

source of S02 emissions in neighboring Monroe County, an area for which EPA 

deferred a designation decision to a later round of designations. ld. at 9-11.5 

Treasure State and U.S. Steel petitioned EPA for administrative 

reconsideration. EPA denied U.S. Steel's reconsideration petition in a letter dated 

March 11, 2014, and published notice of that denial in the Federal Register on 

April1, 2014. 79 Fed. Reg. 18,248. EPA denied Treasure State's petition to 

reconsider the Yellowstone County nonattainment designation, along with another 

petition regarding that designation submitted by the Montana Sulphur and 

Chemical Company, by letters dated August 14, 2014, and notice of those denials 

was published on August 25, 2014. 79 Fed. Reg. 50,577. Treasure State and U.S. 

Steel then petitioned for review of EPA's denials of their respective 

reconsideration petitions, and those petitions were consolidated with these cases. 

5 A group of environmental petitioners challenged the Rule as well (No. 13-1262). 
That challenge does not address any of the 29 nonattainment designations 
promulgated in the Rule, but rather EPA's explanation that it was not yet 
designating the remainder of the country. While initially consolidated with these 
cases, it has been severed and held in abeyance pending the disposition of Sierra 
Club and Natural Resources Defense Council v. McCarthy, No. 3:13-cv-3953-SI 
(N.D. Cal.), in which the court recently entered a consent decree setting a schedule 
for the remaining designations after rejecting the argument that EPA's absence of 
designations for the remaining areas of the country constituted final agency action 
over which this Court would have exclusive jurisdiction. See supra p. 9. 
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SUMMARY OF ARGUMENT 

EPA reasonably designated the Billings, Montana area as nonattainment in 

regard to the 2010 S02 NAAQS based on 2009-2011 monitoring data showing 

exceedances of that standard. Treasure State argues that EPA should have 

excluded the 2010 data- the set which happens to include the lion's share of the 

recorded exceedances- from its analysis because the State's 1997 quality 

assurance plan is "outdated"; the monitor's settings were adjusted partway through 

2010; and there were discrepancies between EPA's data quality regulations and 

Montana's operation of the relevant monitor. But the State's quality assurance 

plan was approved by EPA and there is no substantive reason that it is inadequate; 

the State's adjustment of the monitor's settings in 2010 does not render pre

adjustment data unreliable; and EPA reasonably weighed the minor data quality 

issues raised by Treasure State in light of all of the evidence, as EPA is expressly 

permitted to do by its regulations. Thus, both the Billings designation and EPA's 

denial of Treasure State's reconsideration petition are sound. 

Next, Petitioner U.S. Steel lacks standing to challenge the Detroit area 

nonattainment designation, and the Court lacks jurisdiction over that challenge. 

U.S. Steel does not dispute that the Detroit area is not in attainment; rather, it 

disputes only EPA's decision not to include a third party's facility in that 

designation. The injury U.S. Steel claims will result from that decision (the 
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potential imposition of more control requirements than if EPA had also designated 

the third-party facility) is entirely speculative, as the State must consider facilities 

both inside and outside a designated nonattainment area when planning to bring 

that area into attainment. And to the extent U.S. Steel claims to be injured because 

of potential nonattainment new source review (NNSR) requirements, that "injury" 

is caused by U.S. Steel's location in an area that does not attain the 2010 S02 

NAAQS (a fact U.S. Steel does not dispute), and is unlikely to be redressed by a 

favorable decision. The Court also lacks jurisdiction over U.S. Steel's challenge 

because the non-designation of Monroe County in this first round of the 

designations process does not represent final agency action in regard to that area. 

In any event, EPA's decision not to include Monroe County in the Detroit 

nonattainment area was reasonable. The facility that U.S. Steel wants EPA to 

include in the nonattainment area is 54 kilometers from the violating monitor, and 

a monitor closer to that facility did not exceed the NAAQS. Moreover, the facility 

reduced its S02 emissions significantly starting in 2009. Thus, EPA reasonably 

concluded that the monitoring data before it did not show that the Monroe plant 

was "nearby" and "contributing" to nonattainment in Detroit. 42 U.S.C. § 7407( d). 
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ARGUMENT 

I. EPA's nonattainment designations should be reviewed deferentially. 

EPA's 2013 S02 designations are subject to judicial review under the 

Administrative Procedure Act ("APA"), which provides that the court may set 

aside EPA action found to be "arbitrary, capricious, an abuse of discretion, or 

otherwise not in accordance with law." 5 U.S.C. § 706(2)(A). Under the APA 

standard, agency actions are presumed valid if they "conform to certain minimal 

standards of rationality." Small Refiner Lead Phase-Down Task Force v. EPA, 705 

F.2d 506, 521 (D.C. Cir. 1983) (internal quotation marks and citation omitted). 

"Even when an agency explains its decision with less than ideal clarity," the court 

"will not upset the decision on that account if the agency's path may reasonably be 

discerned." AlaskaDep'tofEnvtl. Conservation v. EPA, 540 U.S. 461,497 (2004) 

(internal quotations and citation omitted). Deference is especially appropriate 

when an agency acts "under unwieldy and science-driven statutory schemes like 

the Clean Air Act." Bluewater Network v. EPA, 372 F.3d 404,410 (D.C. Cir. 

2004) (internal quotation marks and citation omitted). 

Thus, the court must affirm the nonattainment designations challenged by 

Petitioners so long as EPA "examined the relevant data and articulated a 

satisfactory explanation for its action including a rational connection between the 

facts found and the choice made." Milk Indus. Found. v. Glickman, 132 F.3d 1467, 
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1476 (D.C. Cir. 1998) (quoting Motor Vehicle Mfrs. Ass'n of the U.S. v. State 

Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983)). And in assessing whether EPA 

has satisfactorily explained its actions, the Court must give an "extreme degree of 

deference to the agency when it is evaluating scientific data within its technical 

expertise." Am. Farm Bureau Fed'n v. EPA, 559 F.3d 512, 519 (D.C. Cir. 2009) 

(quoting City of Waukesha v. EPA, 320 F.3d 228, 247 (D.C. Cir. 2003)). 

Challenges to EPA's statutory interpretations are governed by Chevron, 

U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 842-44 

(1984). The Court first inquires whether Congress "has directly spoken to the 

precise question at issue," in which case the Court "give[ s] effect to the 

unambiguously expressed intent of Congress." I d. at 842-43. But if the statute is 

"silent or ambiguous," the Court considers "whether [EPA's] answer is based on a 

permissible construction." Id. at 843. This Court has observed that the provision 

at issue here, section 7407(d), is "replete with the kinds ofwords that suggest a 

congressional intent to leave unanswered questions to an agency's discretion and 

expertise." Catawba Cnty., N.C. v. EPA, 571 F.3d 20, 35 (D.C. Cir. 2009). 

Finally, EPA's interpretation of its own regulations is "controlling unless 

plainly erroneous or inconsistent with the regulation." Auer v. Robbins, 519 U.S. 

452, 461 (1997) (internal quotation marks and citations omitted); see also Decker 

v. Nw. Envtl. Def Ctr., 133 S. Ct. 1326, 1337 (2013). 
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II. The Montana nonattainment designation was reasonable. 

In the Rule, EPA designated a part of the Billings area in Yellowstone 

County, Montana, surrounding a monitor that recorded violations of the NAAQS 

as nonattainment. See 78 Fed. Reg. at 47,201. The designation was based on 

state-certified 2009-2011 data from the Coburn Road monitor. R TC at 48 

(JA 434). Although EPA initially proposed to designate all of Yellowstone County 

as nonattainment based on the monitored violation, in response to comments from 

the State EPA ultimately designated only the part that includes the violating 

monitor and the PPL Corette facility, the significant S02 source in that area, which 

EPA determined likely caused the violation. RTC at 55-57 (JA 441-43). 

Petitioner Treasure State challenges both EPA's designation of a portion of 

Billings, Montana as nonattainment, and EPA's denial of Treasure State's petition 

to reconsider that designation. Both of these challenges fail. 

A. EPA reasonably considered state-certified data showing 
exceedances when designating part of Billings as nonattainment. 

To challenge EPA's designation of a portion of Billings, Montana as 

nonattainment in regard to the S02 NAAQS, Treasure State argues EPA should 

have ignored all of the state-certified data from one particular year - 2010 -

showing exceedances of the 75-ppb standard at the Coburn Road monitor because, 

inter alia, Montana's EPA-approved quality assurance plan is "outdated," and the 
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data in question pre-dates the new NAAQS and is "problematic." Treasure State's 

attempt to cherry-pick the data on which the Montana designation is based fails. 

1. Montana's data quality assurance program is sufficient. 

As EPA explained when promulgating the Rule, Montana has an EPA

approved Quality Management Program that covers data collection at the Coburn 

Road monitor; EPA routinely audits Montana's program; and Montana has 

provided the information necessary to show that the Coburn Road monitor and the 

state-certified data collected by that monitor are consistent with EPA's guidelines. 

RTC at 48 (JA 434). Treasure State argues that the Billings area should not have 

been designated as nonattainment because Montana's Quality Assurance Program 

Plan (the "Plan"), which was approved in 1997, is "outdated." Pet.Br. at 20. But 

while EPA prefers that state quality assurance plans be updated more frequently, 

its regulations do not require that a plan be updated in order to remain approved, 

and previously-approved plans do not lapse into disapproval if not updated. 

Treasure State does not attempt to explain why the age of Montana's EPA

approved plan would render the state-certified data from 2010 unreliable, or why 

the age of the plan is not problematic in regard to data from years where the 

Coburn Road monitor was not recording exceedances. 

Treasure State also argues that the Montana Quality Assurance Program 

Plan is substantively "inadequate." Pet.Br. at 21. But the only substantive 
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objection to the Plan that Treasure State articulates is that it was originally 

designed with a higher standard in mind. Pet.Br. at 21-22. EPA explained, 

however, that the State "has conducted audits at the Coburn Road monitor at levels 

low enough for the data to be reliable for a 75 ppb NAAQS compliance 

determination." R TC at 45 (JA 431) (including chart of historical audit levels from 

2009-2011). In other words, all audits conducted by the State during the relevant 

three-year period included tests at levels lower than 75 ppb, starting as low as 7 

ppb in some instances. ld. Thus, it is irrelevant that the Plan was originally 

designed for the "purpose" of showing compliance with a NAAQS set at a 

different level, when the monitor was demonstrably capable of recording data to 

show whether exceedances of the revised NAAQS were occurring. 

EPA further explained, in responding to comments on this issue, that it made 

no changes to its data quality-assurance requirements (set forth in 40 C.F .R. pt. 58, 

Appendix A) when the new S02 NAAQS was issued in 2010, and so states did not 

need to change their monitoring programs prior to collecting data to be used in 

making designation recommendations (due just one year after the NAAQS 

promulgation) pursuant to the revised NAAQS. RTC at 49 (JA 435). S02 

emissions data collected before the 2010 NAAQS took effect were held to the 

same requirements as the data collected after, id., and thus there is no logical 

reason to exclude the former from the states' and EPA's designations calculations. 
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Treasure State counters that the fact that some of the Coburn Road monitor's 

settings were adjusted after the promulgation of the new NAAQS in August 2010 

proves that the monitor was not operating at "more beneficial" levels before those 

adjustments. Pet.Br. at 24 (quoting EPA's Quality Assurance Handbook). But as 

Treasure State itself notes, the applicable regulatory requirement is that the quality 

assurance plan provide data "of adequate quality." ld. (citing 40 C.P.R. pt. 58, 

App. A§ 2.l(b)). The fact that certain settings were adjusted during the data 

collection process does not mean that the data collected before adjustment

whether from 2009 or 2010 -was inadequate. Indeed, if that were true, states 

would have an incentive to make adjustments to monitor settings so that pre

adjustment data showing exceedances would be excluded from the designations 

analysis. Given the statutory schedule for making designations, accepting 

Petitioner's argument could also make it virtually impossible both for states to base 

their designations recommendations on a full 3-year set of monitored data and for 

EPA to then timely issue designations. No provision of the Clean Air Act, and no 

EPA regulation, compels this perverse result. 

Treasure State asserts that, in the past, EPA has rejected monitoring data as 

insufficiently quality-assured. Treasure State points primarily to EPA's 

designation of Utah's Uinta Basin as "unclassifiable" in regard to the 2008 ozone 

NAAQS. Pet.Br. at 17 & 21 (citing EPA's brief in Miss. Comm 'n on Envtl. 
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Quality v. EPA, No. 12-1309 (D.C. Cir. filed Dec. 12, 2013)). But as EPA has 

explained, unlike here, there was no approved quality assurance plan in place in 

Utah when designations were made in regard to the 2008 ozone NAAQS, and the 

Uinta Basin monitors did not have three years of certified data available. R TC at 

50 (JA 436). Similarly, in General Motors Corporation v. Castle, 631 F.2d 466, 

468 (6th Cir. 1980) (cited at Pet.Br. at 18), the data rejected by the agency, unlike 

that at issue here, was "not quality assured." Here, data was collected pursuant to 

an EPA-approved Quality Assurance Program Plan, and both EPA and the State 

have conducted audits to ensure that the data collected under that plan is sound. 

RTC at 45, 48 (JA 431, 434). Thus, Treasure State's examples are not analogous, 

and its assertion that EPA has acted inconsistently is false. 

2. EPA did not "retroactively" apply the revised S02 NAAQS. 

Treasure State further attempts to undermine the Montana nonattainment 

designation by arguing that, by using monitoring data gathered before the issuance 

and effective date of the revised one-hour S02 NAAQS, EPA has impermissibly 

applied the NAAQS "retroactively." Pet.Br. 34. This argument is fundamentally 

flawed and, if accepted, would make it virtually impossible for states and EPA to 

meet their respective designations deadlines under section 7 407 of the Act. 

A regulation is not retroactive "merely because it draws upon antecedent 

facts for its operation." Landgraf v. U.S.!. Film Products, 511 U.S. 244, 270 n.24 
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(1994) (internal quotation marks and citations omitted). Rather, impermissible 

retroactivity occurs where a rule "imposes new sanctions on past conduct." Nat'! 

Petrochemical & Refiners Ass'n v. EPA, 630 F.3d 145, 159 (D.C. Cir. 2010). In 

designating part of Billings as nonattainment based on existing monitoring data, 

EPA did not newly sanction past conduct, but only used preexisting data to reach a 

conclusion that will require states to take certain action (i.e., adopt and submit 

plans for achieving attainment) going forward. There is nothing "retroactive" 

about that. See Ass 'n of Accredited Cosmetology Schools v. Alexander, 979 F .2d 

859, 865 (D.C. Cir. 1992) (rejecting argument that regulations that used a school's 

loan default rate for three prior years to determine future eligibility for federal 

loans was impermissibly retroactive). 

Indeed, a NAAQS, and the subsequent designation of an area in regard to 

that NAAQS, only imposes prospective requirements on states. The State must 

submit an implementation plan, describing the measures the State will take in the 

future to either bring the area into attainment with the NAAQS by a certain future 

date or preserve the area's attainment status going forward. 42 U.S.C. §§ 7410, 

7502(a), 7514-14a, & 7471. An area designation promulgated after issuance of a 

new NAAQS does not reach back in time to impose obligations on states or 

sources as of a date that precedes the NAAQS. 
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Furthermore, as EPA explained when addressing this issue in response to 

comments (see RTC at 48-50 (JA 434-36)), Treasure State's suggestion that only 

data post-dating a NAAQS can be used when evaluating an area's status in regard 

to that NAAQS is at odds with the Act's requirement that states submit initial 

proposed area designations a year after the issuance of a NAAQS, and that EPA 

complete area designations within two (or at most three) years of issuance of a new 

or revised NAAQS. See 42 U.S.C. § 7407(d)(1)(A) & (B)(i). Like most current 

NAAQS, the form ofthe 2010 S02NAAQS is a three-year average. Therefore, 

states and EPA need at least three full calendar years of monitoring data to 

compare the monitored emissions levels in an area against the NAAQS. If EPA 

was barred from using monitoring data that pre-dated the 2010 S02 NAAQS, 

which became effective in August of that year, it could not issue designations for 

that NAAQS until at least 2014, as the earliest data set it could use would be from 

calendar years 2011-2013 (since most 2010 data would predate the NAAQS). 

States could not have submitted recommendations based on such data by the 1-year 

deadline imposed by section 7407(d)(1)(A), and EPA would have been unable to 

issue any designations in regard to the 2010 NAAQS until sometime after the May 

1, 2014 deadline for states to certify their 2013 data- i.e., a year or more after the 

3-year outside statutory deadline. 
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Treasure State argues that this conflict with the Act is a "self-inflicted 

injury" because the Act does not compel EPA to issue NAAQS in the form of a 

multi-year average. Pet.Br. at 36. At bottom, this is an objection to the form of the 

NAAQS itself, which neither Treasure State nor any other entity advanced when 

the NAAQS was promulgated. Thus, they are time-barred from raising it here. 

42 U.S.C. § 7607(b). Moreover, as a practical matter, a "three-year average 

provides more stability for fluctuations when certain years are high" (R TC at 48 

(JA 434)). In other words, using data covering a longer period benefits potentially

regulated entities because high emissions readings in one year may be offset by 

lower emissions in another year, resulting in fewer nonattainment designations. 

And as a legal matter, if Congress had wanted to so constrain EPA in determining 

the form of the standard, it could have said so. Instead, the Act leaves it to EPA to 

determine how a particular standard should be calculated, based on the 

characteristics of the pollutant and the data available to the agency. See Catawba, 

571 F.3d at 35 (the section 7407(d) process leaves much to EPA's discretion); 

Vt. Yankee Nuclear Power Corp. v. Natural Resources Def Council, Inc., 435 U.S. 

519, 524-25, 543-48 (1978) (agencies may fashion their procedures absent 

constitutional or statutory constraints). 

Treasure State also suggests that EPA could avoid the conflict between a 

NAAQS based on a multi-year average and the statute's mandate that EPA issue 

22 

ED_000738_00003686-00032 



u 

designations within two (or, in limited circumstances, three) years of issuance by 

simply designating areas as "unclassifiable." Pet.Br. at 36. Under Treasure State's 

logic, however, EPA would have to designate all areas of the country as 

unclassifiable every time it issued such a NAAQS, or base designations on the 

absence of state-certified monitored data, since it would be impossible for states to 

generate and certify even a single calendar year of complete data following a 

NAAQS promulgation before their designation recommendations came due under 

section 7407(d)(l)(A)'s one-year deadline. This is at odds with the statute, which 

establishes three area classifications (attainment, unclassifiable, and attainment), 

ascribes a particular meaning to each, and requires the designation of all areas of 

each state in regard to those three classifications. 42 U.S.C. § 7407( d)( I )(A). 

Treasure State's suggested course would render the first round of nearly every 

designations process meaningless, requiring states to submit data that could not be 

used and to propose designations even though no classification but "unclassifiable" 

could result. Moreover, the congressionally-intended air quality and public 

benefits of the NAAQS would be deferred for five years or more6 after issuance. If 

6 Three years or more of data would have be collected; states would then need time 
to certify and submit that data as well as their designations recommendations; EPA 
would then have to assess the state submissions and respond no less than 120 days 
before promulgation of the final designations. See 42 U.S.C. § 7407(d)(l). 
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Congress had intended each area to be presumptively "unclassifiable" for a 

significant period after issuance of a NAAQS, it would have said so. It did not. 

In sum, there is simply no authority for the proposition that EPA may only 

use data post-dating a NAAQS in designating areas in regard to that NAAQS, and 

EPA has reasonably declined to read such an illogical limitation into the Act. 

3. The 2010 data from the Coburn Road monitor are sound. 

It is for EPA to determine what data are relevant to a designation analysis, 

and what data are sufficient to support a nonattainment designation. City of 

Waukesha, 320 F.3d at 247-48. Here, EPA reasonably determined that 2010 data 

from the Coburn Road showing clear exceedances of the NAAQS were both sound 

and relevant to the nonattainment designation. 

Treasure State argues that the 2010 data from the Coburn Road monitor 

showing exceedances should have been excluded from EPA's consideration as 

"problematic." Pet.Br. at 6. But Treasure State fails to articulate the precise nature 

of the alleged "problems" with the data in question. Instead, it obliquely 

references "critical and operational criteria failures," and suggests (without 

explanation) that "quality assurance failures" undermine the State's audits of the 

monitor. Pet.Br. at 27. These cryptic assaults on EPA's conclusion that the 2010 

state-certified monitoring data were sound enough to be included in the data set 
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that formed the basis for the Montana designation are insufficient to show that the 

designation was arbitrary or capricious. 

To the extent that Treasure State is attempting to incorporate by reference its 

comments on the proposed Montana designation (see Pet.Br. at 27 (citing 

MPA/Treasure State Comments at 9-18)), EPA reasonably addressed those 

comments when it promulgated the designation. As in its brief, the only 

substantive issue with the 2010 monitoring data that Treasure State identified in 

the cited portion of its comments is that the Coburn Road monitor "was designed 

and operated for the regulatory purpose of measuring an older, substantially higher 

NAAQS" and not "configured" for the new, lower standard of75 ppb.7 

MPA/Treasure State Comments at 9, 14 (JA 510, 515). But as discussed above, 

EPA explained at length in its Response to Comments that there was no reason to 

reject the 2010 data simply because the NAAQS had been revised. RTC at 45, 48-

50 (JA 431, 434-36). The fact that adjustments were made to the monitor's 

settings in 2010 to better tailor them to the new NAAQS does not mean that data 

gathered before those adjustments - in either 2009 or 2010 -- is necessarily 

inadequate. And the "Montana DEQ ... conducted audits at the Coburn Road 

monitor at levels low enough for the data to be reliable for a 75 ppb NAAQS 

7 Notably, Treasure State does not take issue with the 2009 data, even though it is 
subject to the same criticism. 
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compliance determination." I d. at 45 (JA 431 ). Thus, EPA reasonably concluded 

that "the 2009-2011 data is robust enough to be reliable for a 75 ppb standard." ld. 

In response to Treasure State's criticism that there was"[ no] reliable method 

to detect and address cases of transient monitor malfunction and resulting outlier 

data" and assertion that such "transient problems were detected by [the State] itself 

before 2011," Treasure State/MPA Comments at 15 (JA 516), EPA explained that 

it was an industry monitor in Laurel, Montana, that had such an incident pre-20 11, 

and reiterated that, from 2009-2011, the State had routinely audited the Coburn 

Road at levels lower than the 75 ppb standard. 

To put it succinctly, "neither EPA nor the State has found any reason to 

believe that the [20 1 OJ values read by the Coburn Road monitor are not valid 

readings." RTC at 53 (JA 439). The State's "[q]uality assurance checks ... show 

that the monitor was reading correctly and the data are valid." ld. Treasure State 

would have EPA simply assume that data showing higher emissions levels than 

typical must be erroneous. But there is no basis for such an assumption. In fact, a 

policy of discarding such data as "outlying" or "unrepresentative" would entirely 

undermine the public health-benefits of the NAAQS regime, resulting in 

presumptive "attainment" designations in spite of hard data to the contrary. Thus, 

Treasure State's disagreement with EPA's analysis of the data and responses to its 
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comments comes nowhere close to overcoming the "extreme degree of deference" 

due to EPA's technical judgments. City of Waukesha, 320 F.3d at 247.8 

B. EPA reasonably declined to reconsider the Montana designation. 

Although Treasure State states at the outset that it intends to challenge 

EPA's denial of its reconsideration petition as well as the Montana designation 

itself, see Pet.Br. at 1, at no point in its brief does it actually argue that EPA's 

reconsideration denial was arbitrary, capricious, or unlawful. See generally Pet.Br. 

at 16-38. Thus, Treasure State's challenge to the reconsideration denial itself 

should be considered waived. See United States v. Van Smith, 530 F.3d 967, 973 

(D.C. Cir. 2008) (petitioners must "raise all of their arguments in the opening 

brief') (internal quotation marks and citation omitted). 

To the extent Treasure State interweaves allusions to arguments it raised in 

its November 2013 reconsideration petition with the arguments it raised when first 

8 Treasure State claims EPA "fail[ ed] to address the technical deficiencies of the 
data on which it relied until after it promulgated the Montana designation," arguing 
that EPA did not address the data quality issues it raised until responding to the 
petition for reconsideration. Pet.Br. at 29. But as outlined above, EPA responded 
point-by-point to the arguments made by Treasure State in its comments. It was 
only in its reconsideration petition that Treasure State made more specific claims 
regarding discrepancies between EPA's monitoring guidelines, as set forth in 40 
C.F.R. §58, App. A, and the operation ofthe Coburn Road monitor. EPA 
appropriately addressed those issues in responding to Treasure State's 
reconsideration petition, and reasonably concluded that they did not warrant 
reconsideration of the Billings designation for the reasons discussed below. 

27 

ED_000738_00003686-00037 



u 

commenting on the proposed Montana designation in an attempt to strengthen (in a 

way that might be characterized as retroactive, ironically) its overall attack on the 

Montana designation, each challenged decision must stand or fall based on the 

information and arguments before EPA when that decision was made. As 

discussed above, EPA reasonably concluded in the Rule that the Billings area was 

nonattainment based on 2009-2011 data from the Coburn Road monitor. And as 

discussed below, EPA reasonably concluded that Treasure State's expanded 

allegations of data quality problems and submission of post-20 11 data did not 

justify reconsidering the Billing designation. 

1. EPA reasonably declined to consider post-2011 data as a basis for 
changing the Montana designation on reconsideration. 

In its reconsideration petition, Treasure State argued that EPA should change 

the Billings designation based on new data. See Petition for Reconsideration 

(Treasure State Pet.) at i (JA 325). EPA reasonably declined to do so. 

Treasure State's argument that certain "New Data" shows that the area is in 

fact in attainment, and therefore EPA should "repeal" the Montana nonattainment 

designation (Treasure State Pet. at 4 (JA 329)), is flawed in a number of ways. To 

begin with, it is unclear what particular time period(s) the "New Data" covers. 

Treasure State defines that term as "[t]he results of monitoring gathered after the 

effective date of the Rule," and states that the "first three-year block" of such data 
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spans from September 1, 2010 through August 31, 2012 (thus seeming to suggest 

that EPA should consider a three-year period that does not correspond to actual 

calendar years). ld. at 6-7 (JA 331-32). But Treasure State then relies on data 

from 2013 (but only through November 3) to support its assertion that 

"Yellowstone County is attaining the 2010 S02 NAAQS." Id. at 7-8 (JA 332-33). 

The 2013 data relied on by Treasure State in its petition were not before the 

agency when the Designations Rule was promulgated in August of 2013, and were 

not complete or certified (i.e., not final) when Treasure State petitioned for 

reconsideration. See Treasure State Pet. at 6, n.28 ("The new results will be 

validated early next year.") Thus, it would obviously have been impossible for 

EPA to rely on this data in promulgating the initial designation, and it would have 

been inappropriate for EPA to use it as a basis for granting reconsideration. 

EPA could theoretically have based the Montana designation on 2010-2012 

data instead of2009-2011 data, since 2012 data was available and had been 

certified by the time EPA promulgated the Rule. But the resulting "design value" 

of the Coburn Road monitor (the emissions level that is compared to the 75-ppb 

NAAQS) would have been 78 ppb, and thus would still have violated the NAAQS. 

RTC at 51 (JA 437). And while incorporating 2013 data into the analysis (i.e., 

changing the data set to 2011-2013) might have lowered the monitor's design 

value, the preliminary data for 2014 (which the State of Montana has made 
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publicly available on its website) shows eight exceedances of the NAAQS in that 

year, 9 and thus would likely result in a nonattainment designation once averaged 

with the 2012-2013 data. Thus, new data do not in fact show a "documented 

downward trend of S02 emissions and concentrations over the past several years," 

(Treasure State Pet. at 10 (JA 335)), but rather ongoing fluctuations from year-to-

year. 

This highlights the key problem with Treasure State's argument: if EPA 

were to adopt a policy of granting reconsideration of designations based on "new 

data," it would result in an endless process of designation and reconsideration, 

because new data becomes available annually. See Treasure State Den. Ltr. at 22-

23 (JA 318-19). This is not what Congress intended. See Catawba, 571 F.3d at 

51 (rejecting notion that designations process could continue "ad infinitum"). 

Congress understood that air quality changes over time and specifically provided 

that EPA, in its discretion, could consider the impact of new data on a designation 

through there-designation process outlined at 42 U.S.C. § 7407(d)(3). 

Using reconsideration petitions, instead of the re-designation process, as 

vehicles for considering new data would undercut Congress' intent that 

9 This data can be accessed at To 
generate a report for the Coburn Road monitor, select "S02," "2014", and then 
"Billings, MT" from the drop-down menus. A copy of the report as of the date of 
filing is attached hereto as Ex. A. 
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designations be final once promulgated, and would create significant uncertainty 

that would undermine the SIP development process. It would also arguably 

convert EPA's discretionary authority to consider re-designating areas under 

section 7 407 ( d)(3) into a mandatory recurring duty. States need to be able to rely 

on a designation once promulgated, and to move forward with the SIP process. If a 

designation were subject to mandatory re-evaluation annually when new data 

became available, a state's obligations would be constantly in flux. 

Thus, EPA's longstanding position that new data is not grounds for granting 

reconsideration of a prior designation is a reasonable interpretation of the Act and 

EPA's obligations thereunder. There are other, more appropriate avenues for EPA 

to reconsider a designation. As EPA explained to Treasure State, "sections 

107(d)(3) and 175A [of the Act] provide mechanisms for redesignation from 

nonattainment to attainment if subsequent air quality improvements support 

redesignation." Treasure State Den. Ltr. at 22-23 (JA 318-19). Interested parties 

may, at any time, petition EPA to re-designate an area. 5 U.S.C. § 553( e). 

Moreover, states may obtain relief from a nonattainment designation based on new 

data by submitting a request for a "clean data determination," which "could 

suspend certain nonattainment planning requirements." Treasure State Den. Ltr. at 

23 (JA 319). Given these other avenues for relief, and the negative policy 
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implications of making promulgated designations constantly subject to change, 

EPA's denial of Treasure State's reconsideration petition was reasonable. 

2. EPA reasonably concluded that minor discrepancies in monitoring 
procedures did not warrant changing the Montana designation. 

While the thrust of its reconsideration petition was that new data justify 

changing the Billings designation, Treasure State also expanded on its prior 

arguments that there were quality assurance issues with the 2010 data, cataloging 

alleged discrepancies between EPA's data quality assurance guidelines and the 

operation of the Coburn Road monitor. See Treasure State Pet. at 17-21 & Attach. 

B (JA 342-46, 366-79). For example, while states should conduct "performance 

checks" to make sure monitors are running every two weeks, and calibrations 

every ninety days, Treasure State alleged that those checks and calibrations were 

sometimes performed less frequently at the Coburn monitor. ld. at 20 (JA 345). 

Such minor discrepancies do not mandate a repeal of the Billings 

designation. EPA explained that "the Coburn Road monitoring site was operating 

within the data quality goals established for the S02 network" in 40 C.F.R. pt. 58, 

Appendix A, and identified in detail the metrics that it applied to reach that 

conclusion. See Treasure State Den. Ltr. at 6.10 In regard to certain of the 

10 EPA explained, inter alia, that quality assurance reports showed that: required 
quality control checks and performance audits were "performed in excess of 
minimum requirements"; the quality control checks were "performed at required 
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discrepancies alleged, EPA concluded that they were unsupported. See, e.g., id. ,-r 

4 ("Petitioners' assertions about the relevance of the range of the instrument is not 

supported by the technology .... "). Where EPA recognized a discrepancy 

between the operation of the monitor and EPA's regulations, it assessed that 

discrepancy in detail and explained why, in light of the totality of the available 

information, it did not undermine the conclusion that the 2010 data from the 

Coburn Road monitor were sound. See id. at 6, 12-21 (JA 302, 308-17). For 

example, EPA explained that the fact that quality control checks were sometimes 

conducted every three weeks, instead of every two, did not suggest that there was 

an issue with the data gathered; rather, "[s]ince the checks on either side ... were 

acceptable, the EPA has a compelling reason to believe the routine data measured 

for that time period are acceptable and the 7-day delay did not equate to an overall 

monitoring system failure that would invalidate [the data]." ld. at 12 (JA 308). 

Not only is this practical approach to data quality analysis eminently 

reasonable as a matter of common sense, it is consistent with EPA's regulations: 

Each monitoring organization is required to implement a quality system that 
provides sufficient information to assess the quality of the monitoring 
data .... Failure to conduct or pass a required check or procedure, or a 
series of required checks or procedures, does not by itself invalidate data for 

concentration levels (10-100 ppb) that are comparable to the 1-hour NAAQS level 
of75 ppb"; and that quality control checks done before and after each of the four 
highest values recorded annually "met the +- 1 Opercent acceptance criteria, which 
indicate the routine values were reliable." Treasure State Den. Ltr. at 6 (JA 302). 

33 

ED_000738_00003686-00043 



u 

regulatory decision making. Rather, monitoring agencies and EPA shall use 
the checks and procedures required in this appendix in combination with 
other data quality information, reports, and similar documents showing 
overall compliance with part 58. Accordingly, EPA and monitoring agencies 
shall use a "weight of evidence" approach when determining the suitability 
of data for regulatory decisions. The EPA reserves the authority to use or 
not use monitoring data ... when making regulatory decisions based on the 
EPA's assessment of the quality of the data. 

40 C.P.R. pt. 58, App. A§ 1(a) (emphases added). It is hard to imagine language 

that more clearly authorizes EPA to make the type of judgment calls it made here 

when it concluded that relatively minor discrepancies between the actual operation 

of the Coburn Monitor and EPA's regulatory guidelines did not justify the 

wholesale abandonment of data from the monitor. 

Treasure State argues that EPA should not have used this "weight of the 

evidence" approach- i.e., that EPA should have automatically rejected the data-

because it was codified in January of 2013, only "weeks before comments were 

due on EPA's proposed S02 designations." Pet.Br. at 31 (citing 78 Fed. Reg. 

3086, 3283-84 (Jan. 15, 2013)). To begin with, it is difficult to understand how it 

could have been improper for EPA, in promulgating the Rule, to rely on the 

version of its regulations that was in place at that time. 11 It is even more difficult 

11 In fact, the "weight of the evidence" standard was codified into Appendix A one 
full month before EPA published notice of the proposed S02 designations (see 78 
Fed. Reg. 11,124 (Feb. 15, 2013); close to three months before the April 8, 2013 
deadline for public comments and state responses regarding the proposed 

34 

ED_000738_00003686-00044 



u 

to understand why EPA should be barred from using that approach when 

responding to Treasure State's later reconsideration petition. Applying a 

regulatory standard in place at the time a rule was promulgated is not a "post-hoc 

justification" (Pet.Br. at 34) of that rule. Given that Treasure State's challenge 

centers on the requirements ofEPA's regulatory "Appendix A," Treasure State 

could and should have addressed the implications of the "weight of the evidence" 

standard set forth therein on its arguments, if not when it first commented on the 

Rule, then at least when it petitioned for reconsideration. 

Having failed to address the "weight of the evidence" standard on the data 

quality issues it identified at the appropriate time, Treasure State now attempts to 

mount a wholesale challenge to that standard. See Pet.Br. at 31-34. But Treasure 

State did not timely challenge that standard, which was codified in a rule 

promulgated on January 15, 2013. See 78 Fed. Reg. 3086, 3283-84. Treasure 

State should not be permitted to belatedly challenge that January 2013 rulemaking 

in the guise of an as-applied challenge to the Montana designation. 

Moreover, the January 2013 revisions to Appendix A are not the "change" of 

approach to data quality assessment that Treasure State makes them out to be. As 

EPA explained in response to Treasure State's petition, EPA "has always used an 

designations (see 78 Fed. Reg. at 47,195); and just under seven months before 
promulgation of the final Rule on August 5, 2013 (78 Fed. Reg. at 47,191). 
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objective weight of evidence approach for data quality reviews." Treasure State 

Den. Ltr. at 6 (JA 302). Treasure State casts the codification of the "weight of the 

evidence" approach as a shift away from having "minimum requirements" for 

monitors. Pet.Br. at 32. But Appendix A still provides that "the quality system 

must, at a minimum, include the specific requirements described in this appendix 

of this subpart," 40 C.F.R. pt. 58, App. A§ 1(a), and then details many such 

requirements, see id. § 6, Table A-1. Indeed, EPA's "Measurement Quality Check 

Requirements" cover more than six finely-printed pages in the Federal Register 

with such "minimum" requirements. See 40 C.F.R. pt. 58, App. A § 3. By 

providing that a"[ f]ailure to conduct or pass a required check or procedure, or a 

series of required checks or procedures, does not by itself invalidate data for 

regulatory decision making," 78 Fed. Reg. at 3283, EPA did not obviate those 

requirements, but just stated the obvious: that a minor deviation should be 

assessed to determine whether it undermines the validity of the data collected. 

Indeed, EPA's "weight of the evidence" approach would be entitled to 

deference as a reasonable way of analyzing monitoring data even if the agency had 

not codified it. See Cnty. of Los Angeles v. Shalala, 192 F.3d 1005, 1016 (D.C. 

Cir. 1999) (agency need not codify interpretation in rulemaking for it to be entitled 

to deference). It is no more than common sense for the agency to consider, on a 

case-by-case basis, whether a minor discrepancy between EPA's regulations or 
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guidance and the on-the-ground operation of a particular monitor warrants any 

concern -let alone the abandonment of data. In contrast, Treasure State's 

argument, carried to its logical conclusion, unreasonably suggests that data must be 

thrown out any time a challenger can identify any discrepancy between any aspect 

of a monitor's operation or auditing and EPA's voluminous monitoring regulations 

and guidelines, regardless of the nature of the discrepancy and whether there is any 

indication that the data collected is actually unsound. 

If that were the case, EPA would have to cease relying on monitoring data in 

making designations. Monitoring systems are designed, operated and audited by 

humans, and thus subject to human error and variation. EPA's monitoring criteria 

have an important role to play in ensuring that data collected by states and 

localities is sound, and EPA has indeed previously discarded data where there are 

real problems with a monitor's operation or maintenance, and will surely do so 

again in the future. But the monitoring criteria set forth in EPA's regulations do 

not exist for their own sake, and EPA can reasonably assess whether a particular 

deviation actually suggests that there may be a problem with the data collected. 

EPA made that assessment here, and reasonably concluded that the minor issues 

identified by Treasure State did not justify abandoning the 2010 data. Thus, both 
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the promulgation of the Billing nonattainment designation and EPA's denial of 

Treasure State's reconsideration petition were rational. 12 

III. The Detroit area designation is rational, but U.S. Steel lacks standing to 
challenge it and the Court lacks jurisdiction over U.S. Steel's challenge. 

U.S. Steel challenges EPA's designation of Wayne County, Michigan (part 

of the Detroit area) in the Rule- but does not actually disagree with EPA's 

determination that the area fails to attain the 2010 S02 NAAQS. Rather, U.S. Steel 

argues that EPA should have included another facility, the Detroit Edison Monroe 

Power Plant (the "Monroe plant"), within the boundaries of the designation. 

Given the nature of its challenge, U.S. Steel lacks standing and the Court 

lacks jurisdiction. And in any event, EPA's conclusion that the evidence before 

the agency did not enable it to then determine that the Monroe plant is a nearby, 

sufficient contributor to exceedances in Wayne County was reasonable. 

12 If this Court were to agree with Treasure State's challenge to the Billings 
designation, remand without vacatur would be the appropriate course. The Coburn 
Road monitor registered multiple violations of the NAAQS between 2009 and 
2011, and the state's preliminary data for 2014 shows eight exceedances. See 
supra p. 30. Thus, vacating the determination would indeed have "adverse 
implications for public health and the environment," Natural Res. Def Council v. 
EPA, 489 F.3d 1250, 1265 (D.C. Cir. 2007), and would be particularly 
inappropriate given the relatively minor and technical nature of the issues raised. 
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A. U.S. Steel lacks standing. 

"To establish Article III standing, an injury must be concrete, particularized, 

and actual or imminent; fairly traceable to the challenged action; and redressable 

by a favorable ruling." Clapper v. Amnesty lnt'l USA, 133 S. Ct. 1138, 1147 

(2013) (internal quotation marks and citations omitted). Here, U.S. Steel lacks 

standing because its alleged injury is entirely speculative, not caused by EPA's 

non-designation of Monroe County, and would not be redressed even if the Court 

agreed with U.S. Steel on the merits. 

To begin with, U.S. Steel's standing is not "self-evident," as it blithely 

asserts. Pet.Br. at 14. In fact, since the State of Michigan is the object of the 

challenged regulatory action, U.S. Steel faces an uphill battle to establish its 

standing. "[W]hen the [party] is not himself the object of the government action or 

inaction he challenges, standing is not precluded, but it is ordinarily 'substantially 

more difficult' to establish." Lujan v. Defenders of Wildlife, 504 U.S. 555, 562 

(1992) (citations omitted). To meet its burden, U.S. Steel must show a "substantial 

probability" that "it has been injured, that the defendant caused its injury, and that 

the court could redress that injury." Sierra Club v. EPA, 292 F.3d 895, 899 (D.C. 

Cir. 2002) (citation omitted); see also Circuit Rule 28(a)(7). 

Here, U.S. Steel does not argue that EPA incorrectly designated the part of 

Wayne County in which its plant (the "Great Lakes" plant) is located as 
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nonattainment, nor could it, as the relevant air quality monitors show a plain 

violation of the NAAQS. Rather, U.S. Steel argues that EPA should have also 

included a portion of Monroe County in the nonattainment area. But U.S. Steel 

cannot show that there is a "substantial probability" that it will suffer a concrete, 

imminent injury as the result of EPA's non-inclusion of Monroe County in the 

Detroit nonattainment area. Sierra Club, 292 F.3d at 899. 

U.S. Steel asserts it will be subject to increased regulatory burdens as a 

result of the allegedly too-small nonattainment area designation, Petitioner's 

Addendum ("Pet. Add.") at 61, but that is pure speculation. First, the non

inclusion of the Monroe facility in the Detroit nonattainment area does not 

necessarily mean that the State will impose additional burdens on U.S. Steel, or 

that the Monroe facility will not be subject to similar or more stringent controls 

than facilities in the nonattainment area. Once an area is designated 

nonattainment, the State is required to demonstrate that the area will attain the 

NAAQS as expeditiously as practicable. 42 U.S.C. § 7514(a). To meet that 

requirement, the state is authorized to impose emission reduction requirements on 

all facilities that it determines are, in fact, contributing to nonattainment -
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regardless of whether they are in the designated nonattainment area. 13 Conversely, 

the state can also decide that control measures for a particular facility inside the 

nonattainment area are not necessary. 14 In other words, Michigan may ultimately 

impose requirements on the Monroe plant regardless of the fact that it is not in the 

designated nonattainment area, and/or not impose requirements on U.S. Steel's 

facility. Thus, U.S. Steel's assertion that the State may require it to reduce 

emissions more than it would have if the Monroe plant were also part of the 

nonattainment area is, at best, a theoretical possibility, and thus does not equate to 

a "substantial probability" of injury. Sierra Club, 292 F.3d at 899; see also 

Defenders of Wildlife v. Perciasepe, 714 F.3d 1317, 1324-25 (D.C. Cir. 2013) 

(Article III "requires more than the possibility of potentially adverse regulation"). 

Second, U.S. Steel's argument that, as a source within the Detroit non-

attainment area, its facility will henceforth be subject to the NNSR program also 

fails to establish that it faces a substantial probability of injury. The heightened 

permitting requirements triggered by that program will only apply if U.S. Steel 

13 See Memorandum from Stephen D. Page, Office of Air Quality Planning and 
Standards, "Guidance for 1-Hour S02 Nonattainment Area SIP Submissions," 
(April23, 2014), at pp. 10-14 and A7-A12 (JA 706-16). 
14 Jd. at A-12 (JA 716). 
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chooses to modify its facility. See 42 U.S.C. §§ 7503, 74ll(a)(4) (defining 

"modified"). U.S. Steel has not alleged any such intention. 

Moreover, even if that potential future injury- being subject to the 

requirements ofNNSR- were more than speculative, it is not the result of the 

decision U.S. Steel challenges: the non-inclusion of Monroe County in the Detroit 

nonattainment area. Rather, it results from EPA's designation of Wayne County, 

in which U.S. Steel's facility is located, as nonattainment- a decision that U.S. 

Steel does not challenge. Thus, U.S. Steel also cannot show that there is a 

"substantial probability" that its alleged injury is caused by the EPA action (or 

rather inaction) that it challenges. Sierra Club, 292 F.3d at 899. 

Finally, U.S. Steel cannot show that there is a "substantial probability" that a 

favorable decision from this court would redress its claimed injury. Id. at 899. 

Because U.S. Steel does not dispute EPA's designation of the part of Wayne 

County in which its plant is located as nonattainment, vacatur of that designation is 

obviously inappropriate. Rather, the only logical remedy would be remand of the 

Detroit area nonattainment designation for reconsideration of the boundaries. 15 

But remand would not solve U.S. Steel's claimed problems, as its facility would 

15 Thus, the Court should therefore remand, not vacate, the Detroit designation if it 
reaches the merits and agrees with U.S. Steel's arguments. It would be not only 
contrary to the public health goals of the Act, but also illogical, to vacate a 
designation that no one disputes is correct. 
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remain subject to the NNSR regime, and (like all other facilities in the State, 

whether inside or outside the nonattainment area) it would still be potentially 

subject to the imposition of control measures through the State's SIP. 

Thus, U.S. Steel has not shown that there is a "substantial probability" 

(Sierra Club, 292 F.3d at 899) that it will suffer a "concrete," "imminent" injury 

that would be "redress[ ed]" by a decision in its favor from the Court, and so it 

lacks standing. Clapper, 133 S. Ct. at 1147. 

B. The Court lacks jurisdiction because EPA has not taken final 
action regarding Monroe County. 

The Court also lacks jurisdiction over U.S. Steel's petition for review 

because U.S. Steel does not challenge final agency action, but rather EPA's 

inaction in regard to Monroe County. 

To be final, an action must mark the "consummation" of the agency 

decision-making process, and determine "rights or obligations" or impose "legal 

consequences." Bennett v. Spear, 520 U.S. 154, 177-78 (1997). Here, while the 

nonattainment status of the Detroit area- which U.S. Steel does not dispute-

represents the consummation of an agency decision-making process in regard to 

that action, EPA expressly stated when promulgating the Rule that it had not 

completed the designation process in regard to Monroe County. 78 Fed. Reg. at 

47,191; Michigan Technical Support Document ("TSD") at 7-8 (JA 655-56). 
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Thus, EPA's non-inclusion of Monroe County in the Detroit designation is not the 

agency's final word in regard to that area; rather, the agency is still evaluating 

whether it is attainment, nonattainment, or unclassifiable in regard to the so2 

NAAQS. Indeed, EPA has expressly committed to promulgating a final 

designation for that area by a date certain. 16 

What the agency did in the Designations Rule - fix boundaries for the 

Detroit nonattainment area that do not encompass Monroe County, because the 

monitoring data then before the agency did not show that the Monroe plant was 

nearby and contributing to nonattainment in Wayne County - should at most be 

viewed as a "preliminary step" in a process that will "lead to final action": the 

promulgation of a designation covering Monroe County. Territorial Court of the 

U.S. Virgin Islands v. EPA, 54 Fed. Appx. 339, 341 (3d Cir. 2002). That area may 

or may not ultimately be designated nonattainment based on its impacts on the 

Detroit area, its impacts on some other area, or its own internal air quality, 

depending on what the data (including, but certainly not limited to, the 2009-2011 

monitoring data relied on by EPA in this round of designations) ultimately show. 

16 See Consent Decree, Sierra Club and Natural Resources Defense Council v. 
McCarthy, No. 3:13-cv-3953, Doc. #163 ,-r 1 (N.D. Cal., entered March 2, 2015). 
Under the Consent Decree, EPA will promulgate a designation for any area 
containing a facility not slated for retirement that emitted over 16,000 tons of S02 
in 2012 by July 2, 2016. 
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Thus, the agency's decision-making process in regard to the attainment status of 

Monroe County has not yet been consummated. 

The non-inclusion of Monroe County in the Detroit nonattainment area also 

does not impose rights or consequences on U.S. Steel or determine its legal 

obligations. Rather, as discussed in section A above, it is the designation of 

Wayne County as nonattainment- which, again, U.S. Steel does not oppose- that 

may result in the State requiring U.S. Steel to impose control measures at its 

facility, or may result in the application ofNNSR permitting requirements ifU.S. 

Steel decides to modify its facility. Therefore, the non-designation of Monroe 

County is not a final action, and it should not be subject to judicial review. 

C. EPA's decision not to designate Monroe County as nonattainment 
at this time is supported by the record. 

In the Rule, EPA designated portions of Wayne County, Michigan, as 

nonattainment based on exceedances of the 75 ppb so2 standard at a monitor 

located at Southwestern High School. 78 Fed. Reg. at 47,201. The State of 

Michigan recommended that EPA designate that particular area, and, after 

applying its five- factor analysis, EPA determined that it was appropriate to adopt 

the State's recommended boundaries for that area. Michigan TSD at 4-5 (JA 652-

53). In contrast, EPA has not yet determined whether Monroe County is 

attainment, nonattainment, or unclassifiable in regard to the 2010 S02 NAAQS; it 
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will do that in a future round of designations. Id. at 7-8 (JA 655-56). But in regard 

to the designations promulgated in this round, EPA reasonably explained that the 

evidence before it did not enable the agency to conclude that the area around the 

Monroe plant is "nearby" and "contributing" to the NAAQS violation in Wayne 

County within the meaning of 42 U.S.C. § 7407(d). 

EPA has explained that section 7 407 (d) gives it "discretion to determine 

how best to interpret the terms 'contributes to' and 'nearby' in the definition of a 

nonattainment area ... given considerations such as the nature of a specific 

pollutant, the types of sources that may contribute to violations, the form of the 

standards for the pollutant, and other relevant information." 77 Fed. Reg. 30,088, 

30,090 (May 21, 2012). And in Catawba, this Court agreed that EPA could 

interpret "contribute" to mean "sufficiently contribute." 571 F .3d at 39. Thus, it is 

within EPA's discretion to determine, based on monitoring data and other factors, 

whether S02 emissions from the Monroe facility contribute "sufficiently" to 

exceedances in Wayne County to merit that facility's inclusion in the Detroit 

nonattainment area. 

U.S. Steel insists nonetheless that it was arbitrary and capricious for EPA 

not to include the area around the Monroe plant in the Detroit nonattainment area, 

primarily pointing to the admittedly substantial volume of emissions from that 

facility. See Pet.Br. at 41. But unlike U.S. Steel's facility, which is a mere two 
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kilometers (km) away from the violating monitor, the Monroe plant is 

approximately 54 km away. RTC at 57 (JA 443); Michigan TSD at 6 (JA 654). 

While some pollutants, like ozone, can have significant impacts hundreds of miles 

away, for S02 "it is common for the majority of a monitored or modeled 

concentration to arise from a source or set of sources located within 1 to 5 km of 

the violating monitor." U.S. Steel Pet. Den. at 11 (JA 609). Here, there are five 

sources within 5 km of the violating monitor, a sixth at 11 km, and a seventh larger 

source at 21 km. I d. It was reasonable for EPA to explain that while those sources 

qualify as "nearby," the Monroe plant (at 54 km away) may not. 

EPA's non-inclusion of the Monroe plant in the Detroit nonattainment area 

is particularly reasonable given that there were no observed exceedances at a 

monitor (the "Allen Park" monitor) significantly closer to that facility. RTC at 28 

(JA 414). Thus, EPA reasonably decided that the monitoring data available when 

it promulgated the Detroit designation did not establish that the Monroe plant was 

a "contributing" source in regard to Wayne County's nonattainment status. 

In commenting on EPA's proposed designation of parts of the Wayne 

County area only as nonattainment, U.S. Steel relied primarily on a presentation 

prepared by a third party (the "Lebeis" presentation) to support its request that 

EPA also include parts of Monroe County in the nonattainment area. See R TC at 

26-27 (JA 412-13). The report posited that high S02 concentrations at the 
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Southwestern High School monitor were caused by both local sources (i.e., sources 

located very close to the monitor, such as U.S. Steel) and regional sources (i.e., 

sources that are farther away, like the Monroe plant). RTC at 26 (JA 412). The 

key facts allegedly supporting this theory were that U.S. Steel was not operating 

during any of the recorded exceedances of the 75 ppb standard in 2009, and that 

there was a "noticeable drop in the number of hours per year that so2 exceeds 75 

ppb" post-2010, which U.S. Steel attributed to the installation of scrubbers on 

certain units at the Monroe plant. RTC at 26 (JA 412) (quoting U.S. Steel's 

comments). EPA noted in response, however, that the highest number of 

exceedances at the violating monitor was in 2010 -after the implementation of 

controls at the Monroe plant in late 2009- which suggests that emissions 

variations at the Monroe plant had minimal impact on S02 levels in Wayne 

County. I d. EPA posited that the more logical explanation for the increase in 

exceedances in 2010 was the resumption of operations at U.S. Steel, which had 

been shut down in late 2009. I d. Most critically, EPA explained that the Lebeis 

presentation was of limited value because it failed to "provide any analysis of the 

impacts of Monroe [plant] in relation to the impacts of other sources that are closer 

to the monitor," and thus did not show one way or another whether the Monroe 

plant should be considered "nearby" or "contributing" in regard to Wayne County. 

RTC at 27 (JA 413). 
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U.S. Steel asserts that EPA itselfhas "recognized that the available data 

indicate that [the Monroe] facility is a significant contributing source to the 

nonattainment area identified by the [violating] monitor." Pet.Br. at 47. It points 

to EPA's "emissions divided by distance" analysis, which U.S. Steel claims caused 

EPA to conclude that the Monroe plant would have a greater impact on the 

violating monitor than all but two other sources in the tri-county area. Pet.Br. at 

47, 50-52. But EPA explained that, while National Emissions Inventory data from 

2008 so indicated, scrubbers that significantly reduced S02 emission were installed 

at the Monroe facility in 2009. Michigan TSD at 7 (JA 655). EPA reasonably 

surmised that "[g]iven this decline in emissions, and the distance of the facility 

from the monitor, the Monroe plant is likely to have significantly less impact on 

the monitor's design value than sources in Wayne County that are much closer to 

the violating monitor" (id.)- sources such as U.S. Steel's Great Lakes facility, 

located a mere two kilometers from the Southwestern High School monitor. 

Finally, U.S. Steel argues that, in not yet deciding to include Monroe County 

in the Detroit nonattainment area, EPA unlawfully "chose to do a partial analysis" 

and "guess[ ed] at a boundary," to be "correct[ ed]" later. Pet.Br. at 49-51. This 

argument wrongly characterizes EPA's decision-making process. EPA fully 

considered the information then available about sources in three counties 

surrounding the violating monitor, but reasonably concluded that the monitoring 
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data available to the agency only supported the inclusion at that time of those 

sources closer to the violating monitor in the Detroit nonattainment area. See 

Michigan TSD at 3-8 (JA 651-656). Contrary to U.S. Steel's suggestion, the 

agency's August 2013 nonattainment designations are "initial" only in the sense 

that EPA has yet to designate the remaining areas of the country one way or 

another, see 78 Fed. Reg. at 47,193, not in the sense that any of the 29 

nonattainment designations made in that rulemaking is non-final or will be 

"corrected" later. 17 There is nothing unlawful about the agency's choice to 

promulgate designations in regard to the 2010 S02 NAAQS in separate actions/ 8 

based on the type, timing, and nature of the evidence available to EPA. Indeed, 

U.S. Steel is careful to note that it is not challenging that approach. Pet.Br. at 46 

("U.S. Steel is not challenging EPA's decision to designate only some 

nonattainment areas in the current rulemaking while deferring its designation of 

17 It is always possible that, in response to a petition to re-designate an area, the 
geographic boundaries of any designated nonattainment area could be changed 
based on new information that becomes available. But that does not mean that a 
promulgated designation, such as the Detroit designation, is incomplete or 
preliminary as U.S. Steel suggests. 
18 As noted above, supra p. 9, EPA admittedly did not meet its three-year statutory 
deadline for designating all areas of the country in regard to the 2010 S02 
NAAQS, but that issue has now been addressed by the Northern District of 
California's entry of a consent decree setting a schedule for the remaining 
designations. In any event, it is not before the court here. 
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other areas to later rulemakings."). Thus, the only question before the Court is 

whether the evidence available to EPA when it promulgated the Rule indisputably 

showed that the area around the Monroe plant was "nearby" and "contributing" to 

NAAQS violations in Wayne County. For the reasons discussed above, it did not. 

D. U.S. Steel fails to argue -let alone show- that EPA unreasonably 
denied its reconsideration petition. 

Like Treasure State, U.S. Steel states that it is challenging EPA's denial of 

its reconsideration petition, but does not argue specifically to that end. Rather, 

U.S. Steel only even mentions one argument it raised on reconsideration, and that 

in a footnote. See Pet.Br. at 51 n.7. This is not sufficient to preserve U.S. Steel's 

so-called challenge to the reconsideration denial. See Van Smith, 530 F.3d at 973 

(arguments not made in opening brief are waived); see also GSS v. Nat'! 

Port 680 F.3d 805, 812 (D.C. Cir. 2012) (finding the district court did not 

abuse its discretion in rejecting an argument presented only in a footnote). 

In any event, EPA reasonably decided that the new modeling and analysis 

submitted with U.S. Steel's reconsideration petition did not warrant granting that 

petition. U.S. Steel argues that its modeling shows that the Monroe plant may 

"have a far greater impact at the [Southwestern High School] monitor than would 

be anticipated simply from an emissions/distance calculation." Pet.Br. at 51 n.7. 

To begin with, U.S. Steel failed to explain why it could not have conducted and 
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submitted its modeling before the close of the comment period, given that the 

Detroit designation was promulgated with the same boundaries initially proposed. 

Thus, it was reasonable for EPA to decline to grant reconsideration based on that 

late-submitted information. And in any event, U.S. Steel's modeling did not allow 

EPA to compare the alleged impacts of the Monroe plant with the impacts from 

other, closer plants, whereas the modeling that has been done by the State so far (in 

order to determine which facilities have the greatest impacts and what control 

measures should be implemented to achieve attainment) indicates that "the impacts 

of the Monroe Plant ... are relatively minor." U.S. Steel Pet. Den. at 10-12 (JA 

608-10). Thus, EPA reasonably concluded that U.S. Steel's new modeling did not 

warrant changing the boundaries of the Detroit nonattainment area. 

CONCLUSION 

For the foregoing reasons, the Court should deny these petitions. 

April24, 2015 

Respectfully submitted, 

JOHN C. CRUDEN 
Assistant Attorney General 

/s/ Amanda Shafer Berman 
Amanda Shafer Berman 
United States Department of Justice 
Environment & Natural Resources Div. 
P.O. Box 7611 
Washington D.C. 20044-7611 
(202) 514-1950 
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Duration HOUR 

Get detailed information about this column at 

AirData are from a direct query of the AQS Data Mart. The data 
some values may be absent due to and some values may assurance activities. The AQS database is up,aallea 
tribal who own and submit the data. Please contact the agency to any data 

Readers are cautioned not to rank order areas based on AirData Air levels measured at a 
of the air for an entire or urban area. 

This is based on monitor-level summary statistics. Air standards for some and allow for data from monitors into a site-level 
summary statistic that can be to the standard. In those cases, the site-level statistics may differ from the monitor-level statistics upon which this is based. 

Source: U.S. EPA AirData 
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As in this part, terms not defined herein have the meaning given them in 
Act. 

* * * 

Air System (AQS) means EPA's computerized system storing 
reporting of information relating ambient air data. 

* * * 

ADDI 
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The State, or appropriate local, agency shall submit to the EPA Regional 
Administrator an annual air monitoring data certification letter certify data 
collected at all and at all FRM, FEM, and stations that meet 
criteria in appendix A to part from January 1 December 31 the previous 
year. The senior air pollution control officer each agency, or his or her designee, 
shall certify that the previous year of ambient concentration and quality assurance 
data are completely submitted to AQS that the ambient concentration data are 
accurate to the best of her or his knowledge, taking into consideration the quality 
assurance findings. 

* * * 

(2) Beginning in 2010, the annual data certification letter is due by May 1 of each 
year. 

* * * 

ADD2 
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§ 51 on 

* * * 

8.2.3 Recommendations (Multi-Source Areas) 

a. In multi -source areas, two components of background should be determined: 
contributions from nearby sources and contributions from other sources. 

b. Nearby Sources: All sources expected to cause a significant concentration 
gradient in the vicinity of the source or sources under consideration for emission 
limit(s) should be explicitly modeled. The number of such sources is expected to 
be small except in unusual situations. Owing to both the uniqueness of each 
modeling situation and the large number of variables involved in identifying 
nearby sources, no attempt is made here to comprehensively define this term. 
Rather, identification of nearby sources calls for the exercise of professional 
judgement by the appropriate reviewing authority (paragraph 3.0(b)). This 
guidance is not intended to alter the exercise of that judgement or to 
comprehensively define which sources are nearby sources. 

c. For compliance with the short-term and annual ambient standards, the nearby 
sources as well as the primary source(s) should be evaluated using an appropriate 
Appendix A model with the emission input data shown in Table 8-1 or 8-2. When 
modeling a nearby source that does not have a permit and the emission limit 
contained in the SIP for a particular source category is greater than the emissions 
possible given the source's maximum physical capacity to emit, the "maximum 
allowable emission limit" for such a nearby source may be calculated as the 
emission rate representative of the nearby source's maximum physical capacity to 
emit, considering its design specifications and allowable fuels and process 
materials. However, the burden is on the permit applicant to sufficiently document 
what the maximum physical capacity to emit is for such a nearby source. 

d. It is appropriate to model nearby sources only during those times when they, by 
their nature, operate at the same time as the primary source(s) being modeled. 
Where a primary source believes that a nearby source does not, by its nature, 
operate at the same time as the primary source being modeled, the burden is on the 
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primary source to demonstrate to the satisfaction of the appropriate reviewing 
authority (paragraph 3 that this is, in fact, the case. Whether or not the 
primary source has adequately demonstrated that fact is a matter of professional 
judgement left to the discretion of the appropriate reviewing authority. The 
following examples illustrate two cases in which a nearby source may be shown 
not to operate at the same time as the primary source(s) being modeled. Some 
sources are only used during certain seasons of the year. Those sources would not 
be modeled as nearby sources during times in which they not operate. Similarly, 
emergency backup generators that never operate simultaneously with the sources 
that they back up would not be modeled as nearby sources. To reiterate, in these 
examples and other appropriate cases, the burden is on the primary source being 
modeled to make the appropriate demonstration to the satisfaction of the 
appropriate reviewing authority. 

e. The impact of the nearby sources should be examined at locations where 
interactions between the plume of the point source under consideration and those 
of nearby sources (plus natural background) can occur. Significant locations 
include: (1) the area ofmaximum impact ofthe point source; (2) the area of 
maximum impact of nearby sources; and (3) the area where all sources combine to 
cause maximum impact. These locations may be identified through trial and error 
analyses. 

f. Other Sources: That portion of the background attributable to all other sources 
(e.g., natural sources, minor sources and distant major sources) should be 
determined by the procedures found in subsection 89 .2.2 or by application of a 
model using Table 8-1 or 8-2. 

* * * 
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1. General Information 

Quality System Requirements 

3. Measurement Quality Check Requirements 

4. Calculations for Data Quality Assessments 

5. Reporting Requirements 

6. References 

1. General Information. 

(a) Each monitoring organization is required to implement a quality system that 
provides sufficient information to assess the quality of the monitoring data. 
The quality system must, at a minimum, include the specific requirements 
described in this appendix of this subpart. Failure to conduct or pass a 
required check or procedure, or a series of required checks or procedures, 
does not by itself invalidate data for regulatory decision making. Rather, 
monitoring agencies and EPA shall use the checks and procedures required 
in this appendix in combination with other data quality information, reports, 
and similar documents showing overall compliance with part 58. 
Accordingly, EPA and monitoring agencies shall use a "weight of evidence" 
approach when determining the suitability of data for regulatory decisions. 
The EPA reserves the authority to use or not use monitoring data submitted 
by a monitoring organization when making regulatory decisions based on 
the EPA's assessment ofthe quality of the data. Generally, consensus built 
validation templates or validation criteria already approved in Quality 
Assurance Project Plans (QAPPs) should be used as the basis for the weight 
of evidence approach. 

(b) This appendix specifies the minimum quality system requirements 
applicable to SLAMS air monitoring data and PSD data for the pollutants 
S0[2], N0[2], 0[3], CO, Pb, PM[2.5], PM[10] and PM[10-2.5] submitted 
to EPA. This appendix also applies to all SPM stations using FRM, FEM, or 
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ARM methods which also meet the requirements of appendix E of this 
unless alternatives to this appendix for have been approved in 
accordance with§ 58.11(a)(2). Monitoring organizations are encouraged to 
develop and maintain quality systems more extensive than the required 
minimums. The permit-granting authority for PSD may require more 
frequent or more stringent requirements. Monitoring organizations may, 
based on their quality objectives, develop and maintain quality systems 
beyond the required minimum. Additional guidance for the requirements 
reflected in this appendix can be found in the "Quality Assurance Handbook 
for Air Pollution Measurement Systems", Volume II (see reference 10 of 
this appendix) and at a national level in references 1, 2, and 3 of this 
appendix. 

1.1 Similarities and Differences Between SLAMS and PSD 
Monitoring. In most cases, the quality assurance requirements for 
SLAMS, SPMs if applicable, and PSD are the same. Affected SPMs 
are subject to all the SLAMS requirements, even where not 
specifically stated in each section. Table A-1 of this appendix 
summarizes the major similarities and differences of the requirements 
for SLAMS and PSD. Both programs require: 

(a) The development, documentation, and implementation of an 
approved quality system; 

(b) The assessment of data quality; 

(c) The use of reference, equivalent, or approved methods. The 
requirements of this appendix do not apply to a SPM that 
does not use a FRM, FEM, or ARM; 

(d) The use of calibration standards traceable to NIST or other 
primary standard; 

(e) Performance evaluations and systems. 

1.1.1 The monitoring and quality assurance 
responsibilities for SLAMS are with the State or local 
agency, hereafter called the monitoring organization, 
whereas for PSD they are with the owner/operator 
seeking the permit. The monitoring duration for SLAMS 
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is indefinite, whereas for PSD the duration is usually 12 
months. Whereas the reporting period for precision 
accuracy data is on an annual or calendar quarter basis 
for SLAMS, it is on a continuing sampler quarter basis 
for PSD, since the monitoring may not commence at the 
beginning of a calendar quarter. 

1.1.2 The annual performance evaluations (described in 
section 3 of this appendix) for PSD must 
conducted by personnel different from those 
perform routine span checks and calibrations, whereas 
for SLAMS, it is the preferred but not the required 
condition. For PSD, the evaluation rate is 100 percent of 
the sites per reporting quarter whereas for SLAMS it is 
25 percent of the sites or instruments quarterly. 
Monitoring for sulfur dioxide (S0[2]) and nitrogen 
dioxide (N0[2]) for PSD must be done with automated 
analyzers -- the manual bubbler methods are not 
permitted. 

1.1.3 The requirements for precision assessment for the 
automated methods are the same for both SLAMS and 
PSD. However, for manual methods, only one collocated 
site is required for PSD. 

1.1.4 The precision, accuracy and bias data for PSD are 
reported separately for each sampler (site), whereas for 
SLAMS, the report may be by sampler (site), by primary 
quality assurance organization, or nationally, depending 
on the pollutant. SLAMS data are required to be reported 
to the AQS, PSD data are required to be reported to the 
permit-granting authority. Requirements in this appendix, 
with the exception of the differences discussed in this 
section, and in Table A-1 of this appendix will be 
expected to be followed by both SLAMS and PSD 
networks unless directly specified in a particular section. 

1.2 Measurement Uncertainty. Measurement uncertainty is a term 
used to describe deviations from a true concentration or estimate that 
are related to the measurement process and not to spatial or temporal 
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population attributes of the air being measured. Monitoring 
organizations must develop quality assurance project plans 
which describe the organization intends to control measurement 
uncertainty to an appropriate level in order to achieve the objectives 
for which the data are collected. The process by which one determines 
the quality of data needed to meet the monitoring objective is 
sometimes referred to the Data Quality Objectives Process. Data 
quality indicators associated with measurement uncertainty include: 

(a) Precision. A measurement of mutual agreement among 
individual measurements of the same property usually under 
prescribed similar conditions, expressed generally in terms of 
the standard deviation. 

(b) Bias. The systematic or persistent distortion of a 
measurement process which causes errors in one direction. 

(c) Accuracy. The degree of agreement between an observed 
value and an accepted reference value. Accuracy includes a 
combination of random error (imprecision) and systematic error 
(bias) components which are due to sampling and analytical 
operations. 

(d) Completeness. A measure of the amount of valid data 
obtained from a measurement system compared to the amount 
that was expected to be obtained under correct, normal 
conditions. 

(e) Detectability. The low critical range value of a 
characteristic that a method specific procedure can reliably 
discern. 

1.3 Measurement Quality Checks. The SLAMS measurement 
quality checks described in sections 3 .2 and 3 .3 of this appendix shall 
be reported to AQS and are included in the data required for 
certification. The PSD network is required to implement the 
measurement quality checks and submit this information quarterly 
along with assessment information to the permit-granting authority. 
1.4 Assessments and Reports. Periodic assessments and 
documentation of data quality are required to be reported to EPA or to 
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the permit granting authority (PSD). provide national uniformity in 
this assessment and reporting of data quality for all networks, specific 
assessment and reporting procedures are prescribed in detail in 
sections 3, 4, and 5 of this appendix. On the other hand, the selection 
and extent of the quality assurance and quality control activities used 
by a monitoring organization depend on a number of local factors 
such as field and laboratory conditions, the objectives for monitoring, 
the level data quality needed, the expertise of assigned personnel, 
the cost of control procedures, pollutant concentration levels, etc. 
Therefore, quality system requirements in section 2 of this appendix 
are specified in general terms to allow each monitoring organization 
to develop a quality system that is most efficient and effective for its 
own circumstances while achieving the data quality objectives 
required for the SLAMS sites. 

2. Quality System Requirements 

A quality system is the means by which an organization manages the quality of 
the monitoring information it produces in a systematic, organized manner. It 
provides a framework for planning, implementing, assessing and reporting work 
performed by an organization and for carrying out required quality assurance 
and quality control activities. 

2.1 Quality Management Plans and Quality Assurance Project Plans. All 
monitoring organizations must develop a quality system that is described 
and approved in quality management plans (QMP) and quality assurance 
project plans (QAPP) to ensure that the monitoring results: 

(a) Meet a well-defined need, use, or purpose; 

(b) Provide data of adequate quality for the intended monitoring objectives; 

(c) Satisfy stakeholder expectations; 

(d) Comply with applicable standards specifications; 

(e) Comply with statutory (and other) requirements of society; and 

(f) Reflect consideration of cost and economics. 

ADD9 

ED_000738_00003686-00077 



1 

1.1 The Ql'v1P describes the quality system in terms the 
organizational structure, functional responsibilities of management 
and staff, lines of authority, and required interfaces for those planning, 
implementing, assessing and reporting activities involving 
environmental data operations (EDO). The must be suitably 
documented in accordance with EPA requirements (reference 2 of this 
appendix), and approved by the appropriate Regional Administrator, 
or his or her representative. The quality system will be reviewed 
during the systems audits described in section 2.5 of this appendix. 
Organizations that implement long-term monitoring programs with 
EPA funds should have a separate Ql'v1P document. Smaller 
organizations or organizations that do infrequent work with EPA 
funds may combine the Ql'v1P with the QAPP based on negotiations 
with the funding agency. Additional guidance on this process can be 
found in reference 10 of this appendix. Approval of the recipient's 
Ql'v1P by the appropriate Regional Administrator or his or her 
representative, may allow delegation of the authority to review and 
approve the QAPP to the recipient, based on adequacy of quality 
assurance procedures described and documented in the Ql'v1P. The 
QAPP will be reviewed by EPA during systems audits or 
circumstances related to data quality. 

2.1.2 The QAPP is a formal document describing, in sufficient detail, 
the quality system that must be implemented to ensure that the results 
of work performed will satisfy the stated objectives. The quality 
assurance policy of the EPA requires every environmental data 
operation (EDO) to have a written and approved QAPP prior to the 
start of the EDO. It is the responsibility of the monitoring organization 
to adhere to this policy. The QAPP must be suitably documented in 
accordance with EPA requirements (reference 3 of this appendix). 

2.1.3 The monitoring organization's quality system must have 
adequate resources both in personnel and funding to plan, implement, 
assess and report on the achievement of the requirements of this 
appendix and its approved QAPP. 

2.2 Independence of Quality Assurance. The monitoring organization must 
provide for a quality assurance management function- that aspect of the 
overall management system of the organization that determines and 
implements the quality policy defmed in a monitoring organization's QMP. 

ADDIO 

ED_000738_00003686-00078 



Quality management includes strategic planning, allocation of resources and 
other systematic planning activities (e.g., planning, implementation, 
assessing and reporting) pertaining to the quality system. quality 
assurance management function must have sufficient technical expertise and 
management authority to conduct independent oversight and assure the 
implementation of the organization's quality system relative to the ambient 
air quality monitoring program and should be organizationally independent 
of en.vironmental data generation activities. 

2.3. Data Quality Performance Requirements. 

2.3.1 Data Quality Objectives. Data quality objectives (DQO) or the 
results of other systematic planning processes are statements that 
define the appropriate type of data to collect and specify the tolerable 
levels of potential decision errors that will be used as a basis for 
establishing the quality and quantity of data needed to support the 
objectives ofthe SLAMS stations. DQO will be developed by EPA to 
support the primary SLAMS objectives for each criteria pollutant. As 
they are developed they will be added to the regulation. DQO or the 
results of other systematic planning processes for PSD or other 
monitoring will be the responsibility of the monitoring organizations. 
The quality of the conclusions made from data interpretation can be 
affected by population uncertainty (spatial or temporal uncertainty) 
and measurement uncertainty (uncertainty associated with collecting, 
analyzing, reducing and reporting concentration data). This appendix 
focuses on assessing and controlling measurement uncertainty. 

2.3 .1.1 Measurement Uncertainty for Automated and Manual 
PM[2.5] Methods. The goal for acceptable measurement 
uncertainty is defined as 10 percent coefficient ofvariation 
(CV) for total precision and plus or minus 10 percent for total 
bias. 

2.3 .1.2 Measurement Uncertainty for Automated Ozone 
Methods. The goal for acceptable measurement uncertainty is 
defined for precision as an upper 90 percent confidence limit 
for the coefficient variation (CV) of 7 percent and for bias as an 
upper 95 percent confidence limit for the absolute bias of 7 
percent. 
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2.3.1 Measurement Uncertainty for PM[l0-2.5] Methods. 
The goal for acceptable measurement uncertainty is defined for 
precision as an upper 90 percent confidence limit for the 
coefficient variation (CV) of 15 percent and for bias as an upper 
95 percent confidence limit for the absolute bias of 15 percent. 

2.3 .1.4 Measurement Uncertainty for Pb Methods. The goal for 
acceptable measurement uncertainty is defined for precision as 
an upper 90 percent confidence limit for the coefficient 
variation (CV) of20 percent and for bias as an upper 95 percent 
confidence limit for the absolute bias of 15 percent. 

2.3.1 Measurement Uncertainty for N0[2]. The goal for 
acceptable measurement uncertainty is defined for precision as 
an upper 90 percent confidence limit for the coefficient of 
variation (CV) of 15 percent and for bias as an upper 95 percent 
confidence limit for the absolute bias of 15 percent. 

2.3.1.6 Measurement Uncertainty for SO [2]. The goal for 
acceptable measurement uncertainty for precision is defined as 
an upper 90 percent confidence limit for the coefficient of 
variation (CV) of 10 percent and for bias as an upper 95 percent 
confidence limit for the absolute bias of 10 percent. 

2.4 National Performance Evaluation Programs. Monitoring plans or 
the QAPP shall provide for the implementation of a program of 
independent and adequate audits of all monitors providing data for 
SLAMS and PSD including the provision of adequate resources for 
such audit programs. A monitoring plan (or QAPP) which provides 
for monitoring organization participation in EPA's National 
Performance Audit Program (NP AP) and the PM Performance 
Evaluation Program (PEP) program and which indicates the consent 
of the monitoring organization for EPA to apply an appropriate 
portion of the grant funds, which EPA would otherwise award to the 
monitoring organization for monitoring activities, will be deemed by 
EPA to meet this requirement. For clarification and to participate, 
monitoring organizations should contact either the appropriate EPA 
Regional Quality Assurance (QA) Coordinator at the appropriate EPA 
Regional Office location, or the NP AP Coordinator at the Air Quality 
Assessment Division, Office of Air Quality Planning and Standards, 
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U.S. Environmental Protection Agency in Research Triangle 
North Carolina. 

2.5 Technical Systems Audit Program. Technical systems of 
each ambient monitoring organization shall conducted at least 
every 3 years by the appropriate Regional Office and reported to 
the Systems audit programs are described reference 10 of this 
appendix. For further instructions, monitoring organizations should 
contact the appropriate EPA Regional QA Coordinator. 

2.6 Gaseous and Flow Rate Audit Standards. 

2.6.1 Gaseous pollutant concentration standards (permeation 
devices or cylinders of compressed gas) used to obtain test 
concentrations for carbon monoxide (CO), sulfur dioxide 
(S0[2]), nitrogen oxide (NO), and nitrogen dioxide (N0[2]) 
must be traceable to either a National Institute of Standards and 
Technology (NIST) Traceable Reference Material (NTRM) or a 
NIST-certified Gas Manufacturer's Internal Standard (GMIS), 
certified in accordance with one of the procedures given in 
reference 4 of this appendix. Vendors advertising certification 
with the procedures provided in reference 4 of this appendix 
and distributing gasses as "EPA Protocol Gas" must participate 
in the EPA Protocol Gas Verification Program or not use 
"EPA" in any form of advertising. 

2.6.2 Test concentrations for ozone (0[3]) must be obtained in 
accordance with the ultra violet photometric calibration 
procedure specified in appendix D to part 50 of this chapter, or 
by means of a certified 0[3] transfer standard. Consult 
references 7 and 8 of this appendix for guidance on primary and 
transfer standards for 0[3]. 

2.6.3 Flow rate measurements must be made by a flow 
measuring instrument that is traceable to an authoritative 
volume or other applicable standard. Guidance for certifying 
some types of flowmeters is provided in reference 1 0 of this 
appendix. 

ADD13 

ED _000738 _00003686-00081 



2.7 Primary Requirements Guidance. Requirements and guidance 
documents for developing the quality system are contained in 
references 1 through 10 ofthis appendix, which contain many 
suggested procedures, checks, and control specifications. Reference 
10 of this appendix describes specific guidance for the development of 
a quality system for SLAMS. Many specific quality control checks 
and specifications for methods are included in the respective reference 
methods described in part 50 of this chapter or in the respective 
equivalent method descriptions available from EPA (reference 6 of 
this appendix). Similarly, quality control procedures related to 
specifically designated reference and equivalent method analyzers are 
contained in the respective operation or instruction manuals associated 
with those analyzers. 

3. Measurement Quality Check Requirements 

This section provides the requirements for primary quality assurance 
organizations (PQAOs) to perform the measurement quality checks that can be 
used to assess data quality. With the exception of the flow rate verifications 
(sections 3.2.3 and 3.3.2 of this appendix), data from these checks are required 
to be submitted to the AQS within the same time frame as routine ambient 
concentration data. Section 3.2 of this appendix describes checks of automated 
or continuous instruments while section 3.3 describe checks associated with 
manual sampling instruments. Other quality control samples are identified in 
the various references described earlier and can be used to control certain 
aspects of the measurement system. 

3.1 Primary Quality Assurance Organization. primary quality assurance 
organization is defined as a monitoring organization or a coordinated 
aggregation of such organizations that is responsible for a set of stations that 
monitors the same pollutant and for which data quality assessments can 
logically be pooled. Each criteria pollutant sampler/monitor at a monitoring 
station in the SLAMS network must be associated with one, and only one, 
primary quality assurance organization. 

3 .1.1 Each primary quality assurance organization shall be defined 
such that measurement uncertainty among all stations in the 
organization can be expected to be reasonably homogeneous, as a 
result of common factors. Common factors that should be considered 
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by monitoring organizations defining primary quality assurance 
organizations include: 

Operation by a common team of field operators according 
a common set of procedures; 

Use of a common QAPP or standard operating procedures; 

Common calibration facilities and standards; 

Oversight by a common quality assurance organization; and 

(e) Support by a common management, laboratory or 
headquarters. 

3 .1.2 Primary quality assurance organizations are not necessarily 
related to the organization reporting data the AQS. Monitoring 
organizations having difficulty in defining the primary quality 
assurance organizations or in assigning specific sites to primary 
quality assurance organizations should consult with the appropriate 
EPA Regional Office. All definitions of primary quality assurance 
organizations shall be subject to final approval by the appropriate 
EPA Regional Office during scheduled network reviews or systems 
audits. 

3 .1.3 Data quality assessment results shall be reported as specified in 
section 5 of this appendix. 

3.2 Measurement Quality Checks of Automated Methods. Table A-2 of this 
appendix provides a summary ofthe types and frequency of the measurement 
quality checks that will be described in this section. 

3.2.1 One-Point Quality Control Check for S0[2], N0[2], 0[3], and 
CO. A one-point quality control (QC) check must be performed at 
least once every 2 weeks on each automated analyzer used to measure 
S0[2], N0[2], 0[3] and CO. The frequency of QC checks may be 
reduced based upon review, assessment and approval ofthe EPA 
Regional Administrator. However, with the advent of automated 
calibration systems more frequent checking is encouraged. See 
Reference 1 0 of this appendix for guidance on the review procedure. 
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The QC check is made challenging the analyzer with a check 
gas of known concentration (effective concentration for open path 
analyzers) between 1 and 0.10 parts per million (ppm) for S0[2], 
N0[2], and 0[3], and between 1 and 10 ppm for CO analyzers. The 
ranges allow for appropriate check gas selection for SLAMS sites that 
may be sampling for different objectives, i.e., trace gas monitoring vs. 
comparison to National Ambient Air Quality Standards (NAAQS). 
The QC check gas concentration selected should be related to the 
routine concentrations normally measured at sites within the 
monitoring network in order to appropriately reflect the precision and 
bias at these routine concentration ranges. To check the precision and 
bias of SLAMS analyzers operating at ranges either above or below 
the levels identified, use check gases of appropriate concentrations as 
approved by the appropriate EPA Regional Administrator or their 
designee. The standards from which check concentrations are 
obtained must meet the specifications of section 2.6 of this appendix. 

3.2.1.1 Except for certain CO analyzers described below, point 
analyzers must operate in their normal sampling mode during 
the QC check, and the test atmosphere must pass through all 
filters, scrubbers, conditioners and other components used 
during normal ambient sampling and as much of the ambient air 
inlet system as is practicable. If permitted by the associated 
operation or instruction manual, a CO point analyzer may be 
temporarily modified during the QC check to reduce vent or 
purge flows, or the test atmosphere may enter the analyzer at a 
point other than the normal sample inlet, provided that the 
analyzer's response is not likely to be altered by these 
deviations from the normal operational mode. If a QC check is 
made in conjunction with a zero or span adjustment, it must be 
made prior to such zero or span adjustments. 

3.2.1.2 Open path analyzers are tested by inserting a test cell 
containing a QC check gas concentration into the optical 
measurement beam ofthe instrument. If possible, the normally 
used transmitter, receiver, and as appropriate, reflecting devices 
should be used during the test and the normal monitoring 
configuration of the instrument should be altered as little as 
possible to accommodate the test cell for the test. However, if 
permitted by the associated operation or instruction manual, an 
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alternate local light source or an alternate optical path that does 
not include the normal atmospheric monitoring path may 
used. The actual concentration of the QC check gas the test 
cell must be selected to produce an effective concentration in 
the range specified earlier in this section. Generally, the QC test 
concentration measurement will be the sum of the atmospheric 
pollutant concentration and the test concentration. If so, the 
result must corrected to remove the atmospheric 
concentration contribution. The corrected concentration is 
obtained by subtracting the average of the atmospheric 
concentrations measured by the open path instrument under test 
immediately before and immediately after the QC test from the 

check gas concentration measurement. If the difference 
between these before and after measurements is greater than 20 
percent of the effective concentration of the test gas, discard the 
test result and repeat the test. If possible, open path analyzers 
should be tested during periods when the atmospheric pollutant 
concentrations are relatively low and steady. 

3 .2.1.3 Report the audit concentration (effective concentration 
for open path analyzers) of the QC gas and the corresponding 
measured concentration (corrected concentration, if applicable, 
for open path analyzers) indicated by the analyzer. The percent 
differences between these concentrations are used to assess the 
precision and bias of the monitoring data as described in 
sections 4.1.2 (precision) and 4.1.3 (bias) of this appendix. 

3.2.2 Annual performance evaluation for S0[2], N0[2], 0[3], or CO. 
Each calendar quarter (during which analyzers are operated), evaluate 
at least 25 percent of the SLAMS analyzers that monitor for S0[2], 
N0[2], 0[3], or CO such that each analyzer is evaluated at least once 
per year. If there are fewer than four analyzers for a pollutant within a 
primary quality assurance organization, it is suggested to randomly 
evaluate one or more analyzers so that at least one analyzer for that 
pollutant is evaluated each calendar quarter. The evaluation should be 
conducted by a trained experienced technician other than the routine 
site operator. 

3.2.2.1 
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(a) The evaluation is made by challenging the analyzer 
with audit gas standard of known concentration (effective 
concentration open path analyzers) from at least three 
consecutive audit levels. The audit levels selected should 
represent or bracket 80 percent of ambient concentrations 
measured by the analyzer being evaluated: 

Audit 
level Concentration range, ppm 

0[3] S0[2] N0[2] co 
1 0.02-0.05 0.0003-0.005 0.0002-0.002 0.08-0.10 

2 0.06-0.10 0.006-0.01 0.003-0.005 0.50-1.00 

3 0.11-0.20 0.02-0.10 0.006-0.10 1.50-4.00 

4 0.21-0.30 0.11-0.40 0.11-0.30 5-15 

5 0.31-0.90 0.41-0.90 0.31-0.60 20-50 

(b) An additional 4th level is encouraged for those 
monitors that have the potential for exceeding the 
concentration ranges described by the initial three 
selected. 

3.2.2.2 
(a) N0[2] audit gas for chemiluminescence-type N0[2] 
analyzers must also contain at least 0.08 ppm NO. NO 
concentrations substantially higher than 0.08 ppm, as 
may occur when using some gas phase titration (GPT) 
techniques, may lead to evaluation errors in 
chemiluminescence analyzers due to inevitable minor 
NO-NO[X] channel imbalance. Such errors may be 
atypical of routine monitoring errors to the extent that 
such NO concentrations exceed typical ambient NO 
concentrations at the site. These errors may be minimized 
by modifying the GPT technique to lower the NO 
concentrations remaining in the N0[2] audit gas to levels 
closer to typical ambient NO concentrations at the site. 
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(b) evaluate SLAMS analyzers operating on ranges 
higher than 0 1 for N0[2], and or 0 
to for use audit gases of higher 
concentration as approved by the appropriate EPA 
Regional Administrator or the Administrator's designee. 

3.2.2.3 The standards from which audit gas test concentrations 
are obtained must meet the specifications of section 2.6 of this 
appendix. The gas standards and equipment used 
evaluations must not be the same as the standards and 
equipment used for calibration or calibration span adjustments. 
For SLAMS sites, the auditor should not be the operator or 
analyst who conducts the routine monitoring, calibration, and 
analysis. For PSD sites the auditor must not be the operator or 
analyst who conducts the routine monitoring, calibration, and 
analysis. 

3.2.2.4 For point analyzers, the evaluation shall be carried out 
by allowing the analyzer to analyze the audit gas test 
atmosphere in its normal sampling mode such that the test 
atmosphere passes through all filters, scrubbers, conditioners, 
and other sample inlet components used during normal ambient 
sampling and as much of the ambient air inlet system as is 
practicable. The exception provided in section 3.2.1 of this 
appendix for certain CO analyzers does not apply for 
evaluations. 

3.2.2.5 Open path analyzers are evaluated by inserting a test 
cell containing the various audit gas concentrations into the 
optical measurement beam of the instrument. If possible, the 
normally used transmitter, receiver, and, as appropriate, 
reflecting devices should be used during the evaluation, and the 
normal monitoring configuration of the instrument should be 
modified as little as possible to accommodate the test cell for 
the evaluation. However, if permitted by the associated 
operation or instruction manual, an alternate local light source 
or an alternate optical path that does not include the normal 
atmospheric monitoring path may be used. The actual 
concentrations of the audit gas in the test cell must be selected 
to produce effective concentrations in the evaluation level 
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ranges specified in this section ofthis appendix. Generally, 
each evaluation concentration measurement result will be the 
sum of the atmospheric pollutant concentration and the 
evaluation test concentration. If so, the result must be corrected 

remove atmospheric concentration contribution. The 
corrected concentration is obtained by subtracting the average 
of the atmospheric concentrations measured the open path 
instrument under test immediately before and immediately after 
the evaluation test (or preferably before and after each 
evaluation concentration level) from the evaluation 
concentration measurement. If the difference between the 
before and after measurements is greater than 20 percent of the 
effective concentration of the test gas standard, discard the test 
result for that concentration level and repeat the test for that 
level. If possible, open path analyzers should be evaluated 
during periods when the atmospheric pollutant concentrations 
are relatively low and steady. Also, if the open path instrument 
is not installed in a permanent manner, the monitoring path 
length must be reverified to within plus or minus 3 percent to 
validate the evaluation, since the monitoring path length is 
critical to the determination of the effective concentration. 

3.2.2.6 Report both the evaluation concentrations (effective 
concentrations for open path analyzers) of the audit gases and 
the corresponding measured concentration (corrected 
concentrations, if applicable, for open path analyzers) indicated 
or produced by the analyzer being tested. The percent 
differences between these concentrations are used to assess the 
quality of the monitoring data as described in section 4.1.4 of 
this appendix. 

3 .2.3 Flow Rate Verification for Particulate Matter. A one-point flow 
rate verification check must be performed at least once every month 
on each automated analyzer used to measure PM[lO], PM[l0-2.5] and 
PM[2.5]. The verification is made by checking the operational flow 
rate of the analyzer. If the verification is made in conjunction with a 
flow rate adjustment, it must be made prior to such flow rate 
adjustment. Randomization of the flow rate verification with respect 
to time of day, day of week, and routine service and adjustments is 
encouraged where possible. For the standard procedure, use a flow 
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rate transfer standard certified in accordance with section of this 
appendix to check the analyzer's normal flow rate. Care should 
used in selecting and using the rate measurement device such 
that it does not alter the normal operating flow rate of the analyzer. 
Report the flow rate of the transfer standard and corresponding 

rate measured (indicated) by the analyzer. The percent 
differences between the audit and measured flow rates are used to 
assess the bias of the monitoring data as described in section 4.2.2 of 
this appendix (using flow rates in lieu of concentrations). 

3 .2.4 Semi-Annual Flow Rate Audit for Particulate Matter. Every 6 
months, audit the flow rate of the PM[10], PM[l0-2.5] and PM[2.5] 
particulate analyzers. Where possible, EPA strongly encourages more 
frequent auditing. The audit should (preferably) be conducted by a 
trained experienced technician other than the routine site operator. 
The audit is made by measuring the analyzer's normal operating flow 
rate using a flow rate transfer standard certified in accordance with 
section 2.6 of this appendix. The flow rate standard used for auditing 
must not be the same flow rate standard used to calibrate the analyzer. 
However, both the calibration standard and the audit standard may be 
referenced to the same primary flow rate or volume standard. Great 
care must be used in auditing the flow rate to be certain that the flow 
measurement device does not alter the normal operating flow rate of 
the analyzer. Report the audit flow rate of the transfer standard and 
the corresponding flow rate measured (indicated) by the analyzer. The 
percent differences between these flow rates are used to validate the 
one-point flow rate verification checks used to estimate bias as 
described in section 4.2.3 of this appendix. 

3.2.5 Collocated Sampling Procedures for PM[2.5.] For each pair of 
collocated monitors, designate one sampler as the primary monitor 
whose concentrations will be used to report air quality for the site, and 
designate the other as the audit monitor. 

3 .2 .5 .1 Each EPA designated Federal reference method (FRM) 
or Federal equivalent method (FEM) within a primary quality 
assurance organization must: 

(a) Have 15 percent of the monitors collocated (values of 
0.5 and greater round up); and 
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(b) Have at least 1 collocated monitor (if the total 
number of monitors is less than The first collocated 
monitor must a designated FRM monitor. 

3.2.5.2 In addition, monitors selected 
meet the following requirements: 

collocation must also 

(a) A primary monitor designated as an EPA shall 
be collocated with an audit monitor having the same EPA 
FRM method designation. 

(b) For each primary monitor model designated as an 
EPA FEM used by the PQAO, 50 percent of the monitors 
designated for collocation shall be collocated with an 
audit monitor having the same method designation and 
50 percent of the monitors shall be collocated with an 
FRM audit monitor. If the primary quality assurance 
organization only has one FEM monitor it shall be 
collocated with an FRM audit monitor. If there are an 
odd number of collocated monitors required, the 
additional monitor shall be an FRM audit monitor. An 
example of this procedure is found in Table A-3 ofthis 
appendix. 

3.2.5.3 The collocated monitors should be deployed according 
to the following protocol: 

(a) 80 percent of the collocated audit monitors should 
deployed at sites with annual average or daily 
concentrations estimated to be within [ +/-]20 percent of 
the applicable NAAQS and the remainder at what the 
monitoring organizations designate as high value sites; 

(b) If an organization has no sites with annual average or 
daily concentrations within [ +/-] 20 percent of the annual 
NAAQS (or 24-hour NAAQS if that is affecting the 
area), 60 percent of the collocated audit monitors should 
be deployed at those sites with the annual mean 
concentrations (or 24-hour NAAQS if that is affecting 
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the area) among the highest percent for all sites in the 
network. 

3 determining the number of collocated sites required 
for PM[2.5], monitoring networks for visibility assessments 
should not be treated independently from networks for 
particulate matter, as the separate networks may share one or 
more common samplers. However, for Class I visibility areas, 
EPA accept visibility aerosol mass measurement instead of 
a PM[2.5] measurement if the latter measurement is 
unavailable. Any PM[2.5] monitoring site which does not have 
a monitor which is an EPA FRM, FEM or ARM is not required 
to be included in the number of sites which are used to 
determine the number of collocated monitors. 

3.2.5.5 For each PSD monitoring network, one site must be 
collocated. A site with the predicted highest 24-hour pollutant 
concentration must be selected. 

3 .2.5 .6 The two collocated monitors must be within 4 meters of 
each other and at least 2 meters apart for flow rates greater than 
200 liters/min or at least 1 meter apart for samplers having flow 
rates less than 200 liters/min to preclude airflow interference. A 
waiver allowing up to 10 meters horizontal distance and up to 3 
meters vertical distance (inlet to inlet) between a primary and 
collocated sampler may be approved by the Regional 
Administrator for sites at a neighborhood or larger scale of 
representation. This waiver may be approved during the annual 
network plan approval process. Calibration, sampling, and 
analysis must be the same for all the collocated samplers in 
each agency's network. 

3.2.5.7 Sample the collocated audit monitor for SLAMS sites 
on a 12-day schedule; sample PSD sites on a 6-day schedule or 
every third day for PSD daily monitors. If a primary quality 
assurance organization has only one collocated monitor, higher 
sampling frequencies than the 12-day schedule may be needed 
in order to produce about 25 valid sample pairs a year. Report 
the measurements from both primary and collocated audit 
monitors at each collocated sampling site. The calculations for 
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evaluating precision between the two collocated monitors are 
described in section 4.3 .1 of this appendix. 

3.2.6 Collocated Sampling Procedures PM[l .] For the 
10-2.5] network, automated methods must be designated as 

Federal equivalent methods (FEMs). For each pair of collocated 
monitors, designate one sampler as the primary monitor whose 
concentrations will be used to report air for site, and 
designate the other as the audit monitor. 

3.2.6.1 The EPA shall ensure that each EPA designated FEM 
within the national PM[l 0-2.5] monitoring network must: 

(a) Have 15 percent of the monitors collocated (values of 
0.5 and greater round up); and 

(b) Have at least 2 collocated monitors (if the total 
number monitors is less than 10). The first collocated 
monitor must be a designated FRM monitor and the 
second must be a monitor of the same method 
designation. Both collocated FRM and FEM monitors 
can be located at the same site. 

3.2.6.2 The Regional Administrator for the EPA Regions 
where the FEMs are implemented will select the sites for 
collocated monitoring. The site selection process shall consider 
giving priority to sites at primary quality assurance 
organizations or States with more than one PM[10-2.5] site, 
sites considered important from a regional perspective, and sites 
needed for an appropriate distribution among rural and urban 
NCore sites. Depending on the speed at which the PM[10-2.5] 
network is deployed, the first sites implementing FEMs shall be 
required to perform collocation until there is a larger 
distribution of FEM monitors implemented in the network. 

3 .2.6.3 The two collocated monitors must be within 4 meters of 
each other and at least 2 meters apart for flow rates greater than 
200 liters/min or at least 1 meter apart for samplers having flow 
rates less than 200 liters/min to preclude airflow interference. A 
waiver allowing up to 10 meters horizontal distance and up to 3 
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meters vertical distance (inlet to inlet) between a primary and a 
collocated sampler be approved by the Regional 
Administrator for sites at a neighborhood or larger scale of 
representation taking into consideration safety, logistics, and 
space availability. This waiver may be approved during the 
annual network plan approval process. Calibration, sampling, 
and analysis must be the same for all the collocated samplers in 
each agency's network. 

3.2.6.4 Sample the collocated audit monitor for SLAMS sites 
on a 12-day schedule. Report the measurements from both 
primary and collocated audit monitors at each collocated 
sampling site. The calculations for evaluating precision between 
the two collocated monitors are described in section 4.3 .1 of 
this appendix. 

3.2.7 PM[2.5] Performance Evaluation Program (PEP) Procedures. 
The PEP is an independent assessment used to estimate total 
measurement system bias. These evaluations will be performed under 
the PM Performance Evaluation Program (PEP) (section 2.4 of this 
appendix) or a comparable program. Performance evaluations will be 
performed on the SLAMS monitors annually within each primary 
quality assurance organization. For primary quality assurance 
organizations with less than or equal to five monitoring sites, :five 
valid performance evaluation audits must be collected and reported 
each year. For primary quality assurance organizations with greater 
than five monitoring sites, eight valid performance evaluation audits 
must be collected and reported each year. A valid performance 
evaluation audit means that both the primary monitor and PEP audit 
concentrations are valid and above 3 mu g/m<3>. Additionally, each 
year, every designated FRM or FEM within a primary quality 
assurance organization must: 

(1) Have each method designation evaluated each year; and, 

(2) Have all FRM or FEM samplers subject to a PEP audit at 
least once every six years; which equates to approximately 15 
percent of the monitoring sites audited each year. 
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(b) Additional information concerning the Performance 
Evaluation Program is contained in reference 10 of this 
appendix. The calculations for evaluating bias between 
the primary monitor a...nd the performance evaluation 
monitor for PM[2.5] are described in section .2 of this 
appendix. 

3.2.8 PM[10-2.5] Performance Evaluation Program. For the PM[10-
2.5] network, all automated methods will designated as federal 
equivalent methods (FEMs). One performance evaluation audit, as 
described in section 3.2.7 must be performed at one PM[10-2.5] site in 
each primary quality assurance organization each year. The 
calculations for evaluating bias between the primary monitor(s) and 
the performance evaluation monitors for PM[10-2.5] are described in 
section 4.1.3 of this appendix. 

3.3 Measurement Quality Checks of Manual Methods. Table A-2 of this 
appendix provides a summary of the types and frequency of the 
measurement quality checks that will be described in this section. 

3.3.1 Collocated Sampling Procedures for PM[lO]. For each network 
of manual PM[10] methods, select 15 percent (or at least one) ofthe 
monitoring sites within the primary quality assurance organization for 
collocated sampling. For purposes of precision assessment, networks 
for measuring total suspended particulate (TSP) and PM[ 1 0] shall be 
considered separately from one another. However, PM[10] samplers 
used in the PM[10-2.5] network, may be counted along with the 
PM[10] samplers in the PM[10] network as long as the PM[10] 
samplers in both networks are the same method designation. PM[10] 
and TSP sites having annual mean particulate matter concentrations 
among the highest 25 percent of the annual mean concentrations for 
all the sites in the network must be selected or, if such sites are 
impractical, alternative sites approved by the EPA Regional 
Administrator may be selected. 

3.3.1.1 In determining the number of collocated sites required 
for PM[ 1 0], monitoring networks for lead (Pb) should be 
treated independently from networks for particulate matter 
(PM), even though the separate networks may share one or 
more common samplers. However, a single pair of samplers 
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collocated at a common-sampler monitoring site that meets the 
requirements for both a collocated site and a collocated 
site may serve as a collocated site for both networks. 

3.3.1.2 The two collocated monitors must be within 4 meters of 
each other and at least 2 meters apart for flow rates greater than 

liters/min or at least I meter for samplers having 
rates less than liters/min to preclude airflow interference. 
Calibration, sampling, analysis and verification/validation 
procedures must be the same for both collocated samplers and 
the same as for all other samplers in the network. 

3.3.1.3 For each pair of collocated samplers, designate one 
sampler as the primary sampler whose samples will be used to 
report air quality for the site, and designate the other as the 
audit sampler. Sample SLAMS sites on a 12-day schedule; 
sample PSD sites on a 6-day schedule or every third day for 
PSD daily samplers. If a primary quality assurance organization 
has only one collocated monitor, higher sampling frequencies 
than the 12-day schedule may be needed in order to produce 
approximately 25 valid sample pairs a year. Report the 
measurements from both samplers at each collocated sampling 
site. The calculations for evaluating precision between the two 
collocated samplers are described in section 4.2.1 of this 
appendix. 

3.3.2 Flow Rate Verification for Particulate Matter. Follow the same 
procedure as described in section 3.2.3 of this appendix for PM[2.5], 
PM[10] (low-volume instruments), and PM[I0-2.5.] High-volume 
PM[ 1 0] and TSP instruments can also follow the procedure in section 
3.2.3 but the audits are required to be conducted quarterly. The 
percent differences between the audit and measured flow rates are 
used to assess the bias of the monitoring data as described in section 
4.2.2 ofthis appendix. 

3.3.3 Semi-Annual Flow Rate Audit for Particulate Matter. Follow 
the same procedure as described in section 3.2.4 ofthis appendix for 
PM[2.5], PM[lO], PM[I0-2.5] and TSP instruments. The percent 
differences between these flow rates are used to validate the one-point 
flow rate verification checks used to estimate bias as described in 
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section 4.2.3 of this appendix. Great care must be used in auditing 
high-volume particulate matter samplers having flow regulators 
because the introduction of resistance plates in the audit flow standard 
device can cause abnormal flow patterns at the point of flow sensing. 
For this reason, flow audit standard should used with a normal 
filter in place and without resistance plates in auditing flow-regulated 
high-volume samplers, or other steps should be taken to assure that 

patterns are not perturbed at the point flow sensing. 

3.3.4 Pb Methods. 

3.3.4.1 Flow Rates. For the Pb Reference Methods (40 CFR 
Part 50, appendix G and appendix Q) and associated FEMs, the 
flow rates of the Pb samplers shall be verified and audited using 
the same procedures described in sections 3.3 .2 and 3.3 .3 of 
this appendix. 

3.3 .4.2 Pb Analysis Audits. Each calendar quarter or sampling 
quarter (PSD), audit the Pb Reference Method analytical 
procedure using filters containing a known quantity ofPb. 
These audit filters are prepared by depositing a Pb solution on 
unexposed filters and allowing them to dry thoroughly. The 
audit samples must be prepared using batches of reagents 
different from those used to calibrate the Pb analytical 
equipment being audited. Prepare audit samples in the 
following concentration ranges: 

Range Equivalent ambient Pb concentration, 

[mu]g/m<3> 

1 30-100% ofPb NAAQS. 

2 200-300% ofPb NAAQS. 

(a) Audit samples must be extracted using the same 
extraction procedure used for exposed filters. 

(b) Analyze three audit samples in each of the two 
ranges each quarter samples are analyzed. The audit 
sample analyses shall be distributed as much as possible 
over the entire calendar quarter. 
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(c) Report the audit concentrations (in [ mu ]g Ph/filter or 
and the corresponding measured concentrations (in 

[mu]g Ph/filter or strip) using unit code 077. The 
percent differences between the concentrations are used 
to calculate analytical accuracy as described in section 

1.3 of this appendix. 

(d) The audits of an equivalent Pb method are conducted 
and assessed in the same manner as the reference 
method. The flow auditing device and Pb analysis audit 
samples must be compatible with the specific 
requirements of the equivalent method. 

3 .3 .4.3 Collocated Sampling. PQAO that have a combination 
of source and non-source-oriented sites (unless the only non
source-oriented site is an NCore site) will follow the procedures 
described in sections 3.3.1 ofthis appendix with the exception 
that the first collocated Pb site selected must be the site 
measuring the highest Pb concentrations in the network. If the 
site is impractical, alternative sites, approved by the EPA 
Regional Administrator, may be selected. If additional 
collocated sites are necessary, collocated sites may be chosen 
that reflect average ambient air Pb concentrations in the 
network. The collocated sampling requirements for PQAO that 
only have Pb monitoring at a non-source-oriented NCore site 
for sampling required under 40 CFR 58, Appendix D, 
paragraph 4.5(b) shall be implemented as described in section 
3.2.6 of this appendix with the exception that the collocated 
monitor will be the same method designation as the primary 
monitor. 

3.3 .4.4 Pb Performance Evaluation Program (PEP) Procedures. 
Each year, one performance evaluation audit, as described in 
section 3.2.7 ofthis appendix, must be performed at one Pb site 
in each primary quality assurance organization that has less 
than or equal to 5 sites and two audits at primary quality 
assurance organizations with greater than 5 sites. In addition, 
each year, four collocated samples from primary quality 
assurance organizations with less than or equal to 5 sites and six 
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collocated samples at primary quality assurance organizations 
with greater than 5 sites must be sent to an independent 
laboratory, the same laboratory as the performance evaluation 
audit, for analysis. 

3 .5 Collocated Sampling Procedures for PM[2.5.] Follow the same 
procedure as described section 3 .2.5 of this appendix. PM[2.5] 
samplers used in the PM[10-2.5] network, may be counted along with 
the PM[2.5] samplers in the PM[2.5] network as long as the PM[2.5] 
samplers in both networks are the same method designation. 

3.3.6 Collocated Sampling Procedures for PM[10-2.5]. All designated 
FRMs within the PM[ 1 0-2.5] monitoring network must have 15 
percent of the monitors collocated (values of0.5 and greater round up) 
at the PM[1 0-2.5] sites. All FRM method designations can be 
aggregated. 

3.3.6.1 The EPA shall ensure that each designated FEM within 
the PM[1 0-2.5] monitoring network must: 

(a) Have 15 percent ofthe monitors collocated(values of 
0.5 and greater round up); and 

(b) Have at least 2 collocated monitors (if the total 
number of monitors is less than 10). The first collocated 
monitor must be a designated FRM monitor and the 
second must be a monitor of the same method 
designation. Both collocated FRM and FEM monitors 
can be located at the same site. 

3.3.6.2 The Regional Administrator for the EPA Region where 
the FRM or FEMs are implemented will select the sites for 
collocated monitoring. The collocation site selection process 
shall consider sites at primary quality assurance organizations 
or States with more than one PM[10-2.5] site; primary quality 
assurance organizations already monitoring for PM[ 1 and 
PM[2.5] using FRMs or FEMs; and an appropriate distribution 
among rural and urban NCore sites. Monitoring organizations 
implementing PM[10] samplers and PM[2.5] FRM samplers of 
the same method designation as the PM[10-2.5] FRM can 
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include the PM[ I 0-2.5] monitors in their respective PM[ I and 
PM[2.5] count. Follow the same procedures as described in 
sections 3.2.6.2 and 3.2.6.3 of this appendix. 

3.3. 7 PM[2.5] Performance Evaluation Program (PEP) Procedures. 
Follow the same procedure as described in section 3.2.7 of this 
appendix. 

3 .8 PM[I0-2.5] Performance Evaluation Program (PEP) 
Procedures. One performance evaluation audit, as described in section 
3.2.7 of this appendix must be performed at one PM[I0-2.5] site in 
each primary quality assurance organization each year. Monitoring 
organizations implementing PM[2.5] FRM samplers of the same 
method designation in both the PM[2.5] and the PM[I0-2.5] networks 
can include the PM[l 0-2.5] performance evaluation audit in their 
respective PM[2.5] performance evaluation count as long as the 
performance evaluation is conducted at the PM[ I 0-2.5] site. The 
calculations for evaluating bias between the primary monitor(s) and 
the performance evaluation monitors for PM[ I 0-2.5] are described in 
section 4.1.3 of this appendix. 

4. Calculations for Data Quality Assessment 

(a) Calculations of measurement uncertainty are carried out by EPA 
according to the following procedures. Primary quality assurance 
organizations should report the data for all appropriate measurement quality 
checks as specified in this appendix even though they may elect to perform 
some or all of the calculations in this section on their own. 

(b) The EPA will provide annual assessments of data quality aggregated by 
site and primary quality assurance organization for 80[2], N0[2], 0[3] and 
CO and by primary quality assurance organization for PM[IO], PM[2.5], 
PM[I0-2.5] and Pb. 

(c) At low concentrations, agreement between the measurements of 
collocated samplers, expressed as relative percent difference or percent 
difference, may be relatively poor. For this reason, collocated measurement 
pairs are selected for use in the precision and bias calculations only when 
both measurements are equal to or above the following limits: 
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1 (Hi-Vol): 15 [mu]g/m<3>. 

(4) PM[l (Lo-Vol): 3 [mu]g/m<3>. 

(5) 10-2.5] and PM[2.5]: 3 [mu]g/m<3>. 

4.1 Statistics for the Assessment of QC Checks for 80[2], 
N0[2], 0[3] and CO. 

4.1.1 Percent Difference. All measurement quality 
checks start with a comparison of an audit concentration 
or value ( tlowrate) to the concentration/value measured 
by the analyzer and use percent difference as the 
comparison statistic as described in equation 1 of this 
section. For each single point check, calculate the percent 
difference, d[i], as follows: 

Display Image 

where, meas is the concentration indicated by the 
monitoring organization's instrument and audit is the 
audit concentration of the standard used in the QC check 
being measured. 

4.1.2 Precision Estimate. The precision estimate is used 
to assess the one-point QC checks for 80[2], N0[2], 
0[3], or CO described in section 3.2.1 ofthis appendix. 
The precision estimator is the coefficient of variation 
upper bound and is calculated using equation 2 of this 
section: 

Display Image 

where, X<2>[0.l,n-l] is the lOth percentile of a chi
squared distribution with n-1 degrees of freedom. 
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1.3 Bias Estimate. The bias estimate is calculated 
using the one-point QC checks for S0[2], N0[2], 0[3], 
or CO described in section 3 .2.1 of this appendix and the 
performance evaluation program PM[ 1 
described in sections 3.2.8 and 3.3.8 of this appendix. 
The bias estimator is an upper bound on the mean 
absolute value of the percent differences as described in 
equation 3 of this section: 

Display Image 

where, n is the number of single point checks being 
aggregated; t[0.95,n-1] is the 95th quantile of at
distribution with n-1 degrees of freedom; the quantity AB 
is the mean of the absolute values of the d[i] 'sand is 
calculated using equation 4 of this section: 

Display Image 

and the quantity AS is the standard deviation of the 
absolute value of the d[i]'s and is calculated using 
equation 5 of this section: 

Display Image 

4.1.3 .1 Assigning a sign (positive egative) to the 
bias estimate. Since the bias statistic as calculated 
in equation 3 this appendix uses absolute values, 
it does not have a tendency (negative or positive 
bias) associated with it. A sign will be designated 
by rank ordering the percent differences of the QC 
check samples from a given site for a particular 
assessment interval. 

4.1.3.2 Calculate the 25th and 75th percentiles of 
the percent differences for each site. The absolute 
bias upper bound should be flagged as positive if 
both percentiles are positive and negative if both 
percentiles are negative. The absolute bias upper 
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bound would not be flagged 25th and 75th 
percentiles are of different signs. 

4.1.4 Validation ofBias Using the one-point 
an.._rmal performance evaluations for 

0[3], or CO described in section 3 of this appendix 
are used to verify the results obtained from the one-point 
QC checks and to validate those results across a range of 
concentration levels. To qua_ntify this annually at the site 
level and at the 3-year primary quality assurance 
organization level, probability limits will be calculated 
from the one-point checks using equations 6 and 7 of 
this appendix: 

Display Image 

Display Image 

where, m is the mean (equation 8 ofthis appendix): 

Display Image 

where, k is the total number of one point checks for 
the interval being evaluated and S is the standard 
deviation of the percent differences (equation 9 of this 
appendix) as follows: 

Display Image 

4.1.5 Percent Difference. Percent differences for the 
performance evaluations, calculated using equation 1 of 
this appendix can be compared to the probability 
intervals for the respective site or at the primary quality 
assurance organization level. Ninety-five percent of the 
individual percent differences (all audit concentration 
levels) for the performance evaluations should be 
captured within the probability intervals for the primary 
quality assurance organization. 

4.2 Statistics for the Assessment of PM[ 1 0]. 
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4.2.1 Precision Estimate from Collocated Samplers. 
Precision is estimated via duplicate measurements from 
collocated samplers of the same type. It is recommended 
that the precision be aggregated at the primary quality 
assurance organization level quarterly, annually, and at 
the 3-year level. The data pair only be considered 
valid if both concentrations are greater than the minimum 
values specified in section of this appendix. For each 
collocated data pair, calculate the relative percent 
difference, d [i], using equation 10 of this appendix: 

Display Image 

where, X [i] is the concentration from the primary 
sampler and Y [i] is the concentration value from the 
audit sampler. The coefficient of variation upper bound is 
calculated using the equation 11 of this appendix: 

Display Image 

where, n is the number of valid data pairs being 
aggregated, and X<2> [0.1, n-1] is the lOth percentile of 
a chi-squared distribution with n-1 degrees of freedom. 
The factor of 2 in the denominator adjusts for the fact 
that each d[i] is calculated from two values with error. 

4.2.2 Bias Estimate Using One-Point Flow Rate 
Verifications. For each one-point flow rate verification 
described in sections 3.2.3 and 3.3.2 of this appendix, 
calculate the percent difference in volume using equation 
1 of this appendix where meas is the value indicated by 
the sampler's volume measurement and audit is the actual 
volume indicated by the auditing flow meter. The 
absolute volume bias upper bound is then calculated 
using equation 3 of this appendix, where n is the number 
of flow rate audits being aggregated; t[0.95, n-1] is the 
95th quantile of at-distribution with n-1 degrees of 
freedom, the quantity AB is the mean of the absolute 
values of the d[i]'s and is calculated using equation 4 of 
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1 

this appendix, and the quantity AS in equation 3 this 
appendix is the standard deviation of the absolute values 
of the d[i]'s and is calculated using equation 5 of this 
appendix. 

4.2.3 Assessment Semi-Annual Flow Rate Audits. The 
rate audits described in sections 3.2.4 and 3.3.3 of 

this appendix are used to assess the results obtained from 
the one-point flow rate verifications and to provide an 
estimate of flow rate acceptability. For each flow rate 
audit, calculate the percent difference in volume using 
equation 1 of this appendix where meas is the value 
indicated by the sampler's volume measurement and 
audit is the actual volume indicated by the auditing 
meter. To quantify this annually and at the 3-year 
primary quality assurance organization level, probability 
limits are calculated from the percent differences using 
equations 6 and 7 of this appendix where m is the mean 
described in equation 8 of this appendix and k is the total 
number of one-point flow rate verifications for the year 
and S is the standard deviation of the percent differences 
as described in equation 9 of this appendix. 

4.2.4 Percent Difference. Percent differences for the 
annual flow rate audit concentration, calculated using 
equation 1 of this appendix, can be compared to the 
probability intervals for the one-point flow rate 
verifications for the respective primary quality assurance 
organization. Ninety-five percent of the individual 
percent differences (all audit concentration levels) for the 
performance evaluations should be captured within the 
probability intervals for primary quality assurance 
organization. 

4.3 Statistics for the Assessment ofPM[2.5] and PM[10-2.5.] 

4.3.1 Precision Estimate. Precision for collocated 
instruments for PM[2.5] and PM[10-2.5] may be 
estimated where both the primary and collocated 
instruments are the same method designation and when 
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the method designations are not similar. Follow the 
procedure described in section 4.2.1 ofthis appendix. In 
addition, one may want to perform an estimate of bias 
when the primary monitor an and the collocated 
monitor is an Follow the procedure described in 
section 4.1 of this appendix in order to provide an 
estimate of bias using the collocated data. 

4.3.2 Bias Estimate. Follow the procedure described in 
section 4.1.3 of this appendix for the bias estimate of 
PM[10-2.5.] The PM[2.5] bias estimate is calculated 
using the paired routine and the PEP monitor data 
described in section 3.2.6 of this appendix. Calculate the 
percent difference, d [i], using equation 1 of this 
appendix, where meas is the measured concentration 
from agency's primary monitor and audit is the 
concentration from the PEP monitor. The data pair would 
only be considered valid if both concentrations are 
greater than the minimum values specified in section 4( c) 
of this appendix. Estimates of bias are presented for 
various levels of aggregation, sometimes aggregating 
over time, sometimes aggregating over samplers, and 
sometimes aggregating over both time and samplers. 
These various levels of aggregation are achieved using 
the same basic statistic. 

4.3 .2.1 This statistic averages the individual biases 
described in equation 1 of this appendix to the 
desired level of aggregation using equation 12 of 
this appendix: 

Display Image 

where, nOJ is the number of pairs and d[1], d[2], * 
* *, d[ nj] are the biases for each of the pairs to be 
averaged. 

4.3.2.2 Confidence intervals can be constructed 
for these average bias estimates in equation 12 of 
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this appendix using equations 13 14 
appendix: 

Display Image 

Display Image 

Where, is the 95th quantile of a 
distribution with degrees of freedom df = - 1 
and sis an estimate of the variability of the 
average bias calculated using equation 15 of this 
appendix: 

Display Image 

4.4 Statistics for the Assessment of Pb. 

5. Reporting Requirements 

4.4.1 Precision Estimate. Follow the same 
procedures as described for PM[l 0] in section 
4.2.1 of this appendix using the data from the 
collocated instruments. The data pair would only 
be considered valid if both concentrations are 
greater than the minimum values specified in 
section 4(c) ofthis appendix. 

4.4.2 Bias Estimate. For the Pb analysis audits 
described in section 3.3 .4.2 and the Pb 
Performance Evaluation Program described in 
section 3.3 .4.4, follow the same procedure as 
described in section 4.1.3 for the bias estimate. 

4.4.3 Flow rate calculations. For the one point 
flow rate verifications, follow the same procedures 
as described for PM[l in section 4.2.2; for the 
flow rate audits, follow the same procedures as 
described in section 4.2.3. 
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5.1 Reporting Requirements. For each pollutant, prepare a list of all 
monitoring sites and their site identification codes in each primary quality 
assurance organization and submit list to the appropriate EPA Regional 
Office, with a to AQS. Whenever there a change in this list of 
monitoring sites in a primary quality assurance organization, report this change 
to the EPA Regional Office and to AQS. 

5 .1.1 Quarterly Reports. For each quarter, each primary quality assurance 
organization shall report to AQS directly (or via the appropriate EPA 
Regional Office for organizations not direct users of AQS) the results of all 
valid measurement quality checks it has carried out during the quarter. The 
quarterly reports must be submitted consistent with the data reporting 
requirements specified for air quality data as set forth in § 58.16. The EPA 
strongly encourages early submission of the quality assurance data in order 
to assist the monitoring organizations control and evaluate the quality of the 
ambient air data. 

5.1.2 Annual Reports. 

5.1.2.1 When the monitoring organization has certified relevant data 
for the calendar year, EPA will calculate and report the measurement 
uncertainty for the entire calendar year. 

5.2 PSD Reporting Requirements. At the end of each sampling quarter, the 
organization must report the appropriate statistical assessments in section 4 of 
this appendix for the pollutants measured. All data used to calculate reported 
estimates of precision and bias including span checks, collocated sampler and 
audit results must be made available to the permit granting authority upon 
request. 

6.0 References 

(1) American National Standard-- Specifications and Guidelines for 
Quality Systems for Environmental Data Collection and Environmental 
Technology Programs. ANSI/ASQC E4-2004. February 2004. Available 
from American Society for Quality Control, 611 East Wisconsin A venue, 
Milwaukee, WI 53202. 

ADD39 

ED _000738 _00003686-00 1 07 



(2) EPA Requirements for Quality Management Plans. EPA QA/R-2. 
EPA/240/B-01/002. March 2001. Office ofEnvironmental Information, 
Washington DC 20460. http://www.epa.gov/quality/qs-docs/r2-final.pdf. 

(3) EPA Requirements for Quality Assurance Project Plans 
Environmental Data Operations. EPA . EP A/240/B-0 1/003. March 
2001. Office ofEnvironmental Information, Washington 20460. 
http://www.epa.gov/quality/qs-docs/r5-final.pdf. 

(4) EPA Traceability Protocol for Assay and Certification of Gaseous 
Calibration Standards. EPA-600/R-97/121. September 1997. Available from 
U.S. Environmental Protection Agency, ORD Publications Office, Center 
for Environmental Research Information (CERI), 26 W. Martin Luther King 
Drive, Cincinnati, OH 45268. 

(5) Guidance for the Data Quality Objectives Process. EPA QA/G-4. 
EPA/240/B-06/001. February, 2006. Office ofEnvironmental Information, 
Washington DC 20460. http://www.epa.gov/quality/qs-docs/g4-final.pdf. 

( 6) List of Designated Reference and Equivalent Methods. Available from 
U.S. Environmental Protection Agency, National Exposure Research 
Laboratory, Human Exposure and Atmospheric Sciences Division, MD
D205-03, Research Triangle Park, NC 27711. 
http://www.epa.gov/ttn/amtic/criteria.html. 

(7) McElroy, F.F. Transfer Standards for the Calibration of Ambient Air 
Monitoring Analyzers for Ozone. EPA-600/4-79-056. U.S. Environmental 
Protection Agency, Research Triangle Park, NC 27711, September, 1979. 
http://www.epa.gov/ttn/amtic/cpreldoc.html. 

(8) Paur, R.J. and F.F. McElroy. Technical Assistance Document for the 
Calibration of Ambient Ozone Monitors. EPA-600/4-79-057. U.S. 
Environmental Protection Agency, Research Triangle Park, NC 27711, 
September, 1979. http://www.epa.gov/ttn/amtic/cpreldoc.html. 

(9) Quality Assurance Handbook for Air Pollution Measurement Systems, 
Volume 1 --A Field Guide to Environmental Quality Assurance. EPA-
600/R-94/038a. April1994. Available from U.S. Environmental Protection 
Agency, ORD Publications Office, Center for Environmental Research 

ADD40 

ED_000738_00003686-00108 



u.u ..... .~.v.u (CERI), 26 Luther King Drive, 
45268. http:/ /www.epa.gov/ttn/amtic/qabook.html. 

Quality Assurance Handbook for Air Pollution Measurement Systems, 
II: 1 -- Ambient Air Quality Monitoring Program 

System Development. EPA-454/R-98-004. 
http:/ /www.epa.gov/ttn/amtic/qabook.html. 

Table A-1 of Appendix A to Part 58--Difference and Similarities Between SL\.MS 

and PSD Requirements 

Topic 

Requirements 

Monitoring and QA 

Responsibility 

Monitoring Duration 

Annual Performance 

Evaluation (PE) 

SUMS 

1. The development, 

documentation, and 

implementation of an 

approved quality system 

2. The assessment of 

data quality 

3. The use of reference, 

equivalent, or approved 

methods 

4. The use of 

calibration standards 

traceable to NIST or 

other primary standard 

5. The participation in 

EPA performance 

evaluations and the 

permission for EPA to 

conduct system audits 

State/local agency via 

the "primary quality 

assurance organization" 

Indefinitely 

Standards and equipment 

different from those 
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PSD 

Same as SUMS. 

Same as SUMS 

Source owner/ operator. 

Usually up to 12 months. 

Personnel, standards and 

equipment different from 
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Table A-1 of Appendix A to Part 58--Difference and Similarities Between SLAMS 

and PSD Requirements 

Topic 

PE audit rate: 

--Automated 

--Manual 

Precision Assessment: 

--Automated 

--Manual 

Reporting 

--Automated 

--Manual 

SL\MS 

used for sparuung, 

calibration, a.t1d 

verifications. Prefer 

different personnel 

100% per year 

Varies depending on 

pollutant. See Table A-2 

of tills appendix 

One-point QC check 

biweekly but data 

quality dependent 

Varies depending on 

pollutant. See Table A-2 

of tills appendix 

By site--EPA performs 

calculations annually 

By reporting 

organization--EPA 

performs calculations 

annually 

PSD 

those used for spanning, 

calibration, and 

verifications. 

100% per quarter. 

100% per quarter. 

One point QC check 

biweekly. 

One site: 1 every 6 days 

or every third day for 

daily monitoring (TSP 

and Ph). 

By site--source 

owner/ operator performs 

calculations each 

sampling quarter. 

By site--source 

owner/ operator performs 

calculations each 

sampling quarter. 

Table A-2 of Appendix A to Part 58--Minimum Data Assessment Requirements 

for SLAMS Sites 

Method 

Automated Methods 

Assessment 

method 

Coverage 
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Mininlum 

frequency 

Parameters 

reported 
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Table A-1 of Appendix A to Part 58--Difference and Similarities Between SL\.MS 

and PSD Requirements 

Topic 

1-Point QC for 

SOf21, 

N0[2], 

0[3], co 

Annual 

performance 

evaluation for 

S0[2], 

N0[2], 

0[3], co 

Flow rate 

verification 

PM[10,] 

PM[2.5,] 

PM[l0-2.5] 

Semi-annual 

flow rate 

audit 

PM[10,] 

PM[2.5,] 

PM[10-2.5] 

Collocated 

sampling 

PM[2.5,] 

PM[l0-2.5] 

SL\.MS 

Response check Each analyzer 

at 

concentration 

0.01-0.1 ppm 

S0[2], 

N0[2], 

0[3], and 

1-10 ppm CO 

See section 

3.2.2 of this 

appendix 

Each analyzer 

Check of Each sampler 

sampler flow 

rate 

Check of 

sampler flow 

rate using 

independent 

standard 

Collocated 

samplers 

Each sampler 

15% 

ADD43 

PSD 

Once per 2 Audit 

weeks concentration 

fnl and 

measured 

concentration 

fn2. 

Once per year Audit 

concentration 

fn1 and 

measured 

concentration 

fn2 for each 

level. 

Once every Audit flow 

month rate and 

measured flow 

rate indicated 

by the 

sampler. 

Once every 6 Audit flow 

months rate and 

measured flow 

rate indicated 

by the 

sampler. 

Every 12 days Primary 

sampler 

concentration 

and duplicate 
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Table A-1 of Appendi..x A to Part 58--Difference and Similarities Between SLAMS 

and PSD Requirements 

Topic SL-\MS PSD 

sampler 

concentration. 

Performance Collocated 1.5valid Over all4 Primary 

evaluation samplers audits for quarters sampler 

program primary QA concentration 

PM[2.5,] orgs, with [</=] and 

PM[l0-2.5] 5 sites performance 

2. 8 valid evaluation 

audits for sampler 

primaryQA concentration. 

orgs, with > 5 

sites 

3.Ail 

samplers in 6 

years 

Manual Methods 

Collocated Collocated 15% Every 12 days Primary 

sampling samplers PSD--every 6 sampler 

PM[lO,] TSP, days concentration 

PM[l0-2.5,] and duplicate 

PM[2.5,] sampler 

Pb-TSP, concentration. 

Pb-PM[10] 

F1owrate Check of Each sampler Once every Audit flow 

verification sampler flow month rate and 

PM[10] (low rate measured flow 

Vol), rate indicated 

PM[l0-2.5,] by the 

PM[2.5,] sampler. 

Pb-PM[10] 

F1owrate Check of Each sampler Once every Audit flow 
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Table A-1 of Appendix A to Part 58--Difference and Similarities Between SLAMS 

and PSD Requirements 

Topic SLAMS PSD 

verification sampler flow quarter rate and 

PM[10] rate measured flow 

(High-Vol), rate indicated 

TSP,Pb-TSP by the 

sampler. 

Semi-annual Check of Each sampler, Once every 6 Audit flow 

flow rate sampler flow all locations months rate and 

audit rate using measured flow 

PM[lO,] TSP, independent rate indicated 

PM[l0-2.5,] standard by the 

PM[2.5,] sampler. 

Pb-TSP, 

Pb-PM[lO] 

Pb audit Check of Analytical Each quarter Actual 

strips Pb-TSP, analytical concentration 

Pb-PM[lO] system with Pb and audit 

audit strips concentration. 

Performance Collocated 1. 5 valid Over all4 Primary 

evaluation samplers audits for quarters sampler 

program primary QA concentration 

PM[2.5,] orgs, with [</=] and 

PM[l0-2.5] 5 sites performance 

2. 8 valid evaluation 

audits for sampler 

primary QA concentration. 

orgs, with > 5 

sites 

3.All 

samplers in 6 

years 

Performance Collocated 1. 1 valid Over all4 Primary 

evaluation samplers audit and 4 quarters sampler 
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Table A-1 of Appendix A to Part 58--Difference and Similarities Between SLA.MS 

and PSD Requirements 

Topic 

program 

Pb-TSP, 

Pb-PM[10] 

SLA.MS 

fnl Effective concentration for open path analyzers. 

collocated 

samples for 

primary QA 

orgs, with > 5 

sites 

2. 2 valid 

audits and 6 

collocated 

samples for 

primary QA 

orgs, with > 5 

sites 

fn2 Corrected concentration, if applicable, for open path analyzers. 

PSD 

Table A-3 of Appendix A to Part 58.-- Summary ofPM[2.5] Number and 

Type of Collocation (15% Collocation Requirement) Needed as an 

Example of a Primary Quality Assurance Organization That Has 54 

Monitors and Procured FRMs and Three Other Equivalent Method Types 

Primary 

sampler 

method 

designation 

FRM 

FEM (A) 

FEM (C) 

FEM (D) 

Total no. of 

monitors 

20 

20 

2 

12 

Total no. 

collocated 

3 

3 

1 

2 
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No. of 

collocated 

FRM 

3 

2 

1 

1 

concentration 

and 

performance 

evaluation 

sampler 

concentration. 

Primary 

sampler 

concentration 

and duplicate 

sampler 

concentration. 

No. of 

collocated 

monitors of 

same method 

designation as 

pnmary 

n/a 

1 

0 

1 
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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES 

Pursuant to Circuit Rule 28(a)(1 ), Industry Petitioners Treasure State 

Resource Industry Association (TSRIA), Petitioner in Case Nos. 13-1263 and 

14-1164, and United States Steel Corporation (U.S. Steel), Petitioner in Case Nos. 

13-1264 and 14-1093, all cases now consolidated by the Court with Case No. 

13-1263, state the following: 

I. PARTIES, INTERVENORS AND AMICI 

At this time, to the knowledge of undersigned counsel, the following are the 

parties, intervenors, and amici for consolidated Case No. 13-1263. This case is a 

petition for review filed directly in this Court. Accordingly, the requirement of 

Circuit Rule 28(a)(1) to list the parties, intervenors, and amici curiae that appeared 

before the district court does not apply. 

Petitioners: 

Petitioners in the consolidated cases under Case No. 13-1263 are TSRIA and 

U.S. Steel. On March 27, 2015, a joint stipulation of voluntary dismissal was filed 

in Case No. 13-1309 (Doc. No. 1544789) by Illinois Power Resources Generating, 

LLC (IPRG) and U.S. EPA. As a result, IPRG is no longer a petitioner in these 

consolidated cases. 
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Respondents: 

The Respondents are the Environmental Protection Agency (EPA) and Gina 

McCarthy, Administrator. 

Intervenors: 

There are no Intervenors in the consolidated cases. 

Amici: 

The only amicus is the State of Montana. Amici Sierra Club and Respiratory 

Health Association had participated as amici with respect to Case No. 13-1309, 

which has been dismissed. 

II. RULINGS UNDER REVIEW 

The petitions for review seek review of the EPA's final action in "Air 

Quality Designations for the 2010 Sulfur Dioxide (S02) Primary National Ambient 

Air Quality Standard." 78 Fed. Reg. 47,191 (Aug. 5, 2013) (Final Rule). U. S. 

Steel and TSRIA also seek review of EPA's denial of petitions for reconsideration 

of portions of the Final Rule in "Air Quality Designations for the 2010 Sulfur 

Dioxide (S02) Primary National Ambient Air Quality Standard (NAAQS): Notice 

of Action Denying Petition for Reconsideration and Stay Request," 79 Fed. Reg. 

18,248 (Apr. 1, 2014) and "Air Quality Designations for the 2010 Sulfur Dioxide 

(S02) Primary National Ambient Air Quality Standard: Notice of Action Denying 
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Petitions for Reconsideration and Stay Request," 79 Fed. Reg. 50,577 (Aug. 25, 

2014). 

Ill. RELATED CASES 

In addition to the cases that have been consolidated under Case No. 13-1263, 

Case No. 13-1262, also in this Court, involves the Final Rule, EPA, and Gina 

McCarthy. Case No. 13-1262 was severed from the consolidated cases on 

October 15, 2014. Doc. No. 1517042. Case No. 13-1309 was part of the 

consolidated cases but was voluntarily dismissed on March 30, 2015. Doc. No. 

1544874. In addition, the following district court cases also involve some of the 

same parties and issues as Case No. 13-1263, although none of these cases 

represent a direct challenge to the Final Rule, the designations for Yellowstone 

County, Montana, or Wayne County, Michigan: 

a. Sierra Club and Natural Resources Defense Council v. McCarthy, 

No. 3:13-cv-3953-SI (N.D. Cal. filed Aug. 26, 2013); 

b. North Dakota, et al. v. McCarthy, No. 1:13-cv-109-DLH-CSM, 

(D.N.D. filed Sept. 12, 2013); 

c. North Carolina v. McCarthy, No. 5: 13-cv-710-F (E.D.N.C. filed 

Oct. 9, 2013). 

Plaintiffs in these cases challenge EPA Administrator Gina McCarthy's failure to 

timely promulgate and publish S02 designations for all areas of the country. 
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DISCLOSURE STATEMENT 

Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure and 

Circuit Rule 26.1 of the Rules of this Court, Petitioners make the following 

disclosures: 

Treasure State Resource Industry Association (TSRIA) is a trade 

association comprised of natural resource industries and associations, labor unions, 

consulting firms and law firms, and recreation organizations located throughout 

Montana. Representing Montanans since 1976, TSRIA's mission is to promote 

and advocate for responsible natural resource development and reasonable 

environmental regulation in Montana. TSRIA has no parent company, and no 

publicly held company has a 10% or greater ownership interest in TSRIA. 

United States Steel Corporation (U. S. Steel) is an integrated steel producer 

with major production operations located in the United States, including Wayne 

County, Michigan. U. S. Steel manufactures a wide range of value-added steel 

sheet and tubular products for the automotive, appliance, container, industrial 

machinery, construction, and oil and gas industries. U. S. Steel has no parent 

corporation, and no publicly held corporation owns ten percent (10%) or more of 

its stock. 
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SUMMARY OF ARGUMENT 

I. EPA FAILED TO REBUT TSRIA's ARGUMENTS. 

The Environmental Protection Agency ("EPA") devotes most of its brief to 

Treasure State Resource Industry Association's ("TSRIA") argument that the S02 

designation of the Billings area1 ("the Montana Designation") and EPA's denial of 

petitions for reconsideration2 ("the Petitions") were arbitrary and capricious. 

Rather than address the merits of TSRIA's argument, EPA chooses instead to 

mischaracterize claims, distort relevant authority, and demand unwarranted 

deference. 

EPA's approach misses the mark, as TSRIA asked the Court to vacate the 

Montana Designation, not based on disagreement with EPA's technical analyses, 

but because EPA failed to follow the Clean Air Act ("CAA") and EPA's own 

regulations and administrative requirements.3 

1 Air Quality Designations for the 2010 Sulfur Dioxide (S02) Primary National 
Ambient Air Quality Standard, 78 Fed. Reg. 47,191 (Aug. 5, 2013) [JA-0032]. 
2 Air Quality Designations for the 2010 Sulfur Dioxide (S02) Primary National 
Ambient Air Quality Standard: Notice of Action Denying Petitions for 
Reconsideration and Stay Request, 79 Fed. Reg. 50,577 (Aug. 25, 2014) [JA-
000 1]. Petitions for reconsideration were filed by filed by Yellowstone County, 
TSRIA and Montana Sulphur and Chemical Company. 
3 Contrary to EPA's claims (Resp. at 27), TSRIA directly challenged EPA's denial 
of the Petitions, Pet. Br. at ii, and alleged that denial of the Petitions was "arbitrary 
and capricious," and contrary to law and required procedure because EPA relied on 
problematic data justified by post-hoc analyses. ld. at 2, 12, 25-34. An issue is 
preserved for review when it is identified in an opening brief, even if "inelegantly 
stated." Cole v. U.S. Atty. Gen., 712 F.3d 517, 530-31 (11th Cir. 2013). 
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Based on EPA's failure to rebut TSRIA' s arguments, the Court should 

vacate the Montana Designation and order that the Billings area be designated in 

uniformity with the schedule agreed to by EPA under the recent consent decree. 

Sierra Club v. EPA, No. 3:13-cv-3953 (consent decree) (N.D. Cal. Mar. 2, 2015). 

II. THE MICHIGAN DESIGNATION IS UNLAWFUL. 

In making a nonattainment designation, EPA is required to determine not 

only whether the ambient air meets established "national ambient air quality 

standards" (NAAQS), but also which nearby sources are contributing to 

nonattainment. With respect to Wayne County, Michigan, EPA determined that 

the Southwestern High School (SWHS) monitor was in nonattainment for sulfur 

dioxide, but EPA has not yet determined whether nearby sources-most notably 

the massive Monroe Coal Plant in adjacent Monroe County-were contributing to 

that nonattainment. This failure to complete half of the analysis EPA was tasked 

with making necessarily renders its final decision arbitrary, capricious, and not in 

accordance with law. 

EPA cannot rectify its error on appeal. Yet this is precisely what EPA tries 

to do, arguing that it would have been within EPA's discretion to exclude the 

Monroe Coal Plant had it chosen to do so. EPA cannot patch its decision now, but 

even if it could, EPA ultimately fails to muster any reasonable record support for 

excluding the Monroe Coal Plant. 

2 

ED_000738_00003687-00015 



u 

EPA also tries to throw procedural hurdles at U. S. Steel's petition. But 

none withstand scrutiny. EPA rushed to include Wayne County in its initial round 

of designations. In doing so, EPA failed to complete a vital component of its 

analysis and reached conclusions that are in conflict with its chosen methodology. 

The result is an arbitrary and capricious designation that imposes disproportionate 

and undue burdens on U. S. Steel, which can be alleviated through vacatur of 

EPA's final rule. U.S. Steel clearly has standing to bring this claim. 

ARGUMENT 

I. THE MONTANA DESIGNATION 

A. Necessary Clarifications for the Montana Designation 

1. The Billings Area Is Still Attaining the NAAQS. 

EPA belies its claimed technical expertise by relying on extra-record data to 

falsely claim that 2014 monitor readings "would likely result in a nonattainment 

designation." Resp. at 29-30. In fact, the 2014 design value in the Billings area is 

70 ppb, well below the National Ambient Air Quality Standard ("NAAQS"). 

Peak monitor readings do not translate to a violation of the NAAQS. See, 

e.g., Envtl. Def v. EPA, 369 F.3d 193, 199 (2d Cir. 2004) (distinguishing between 

exceedances-allowed under the NAAQS-and the design value-the "crucial 

result" to determine nonattainment). EPA only needed to run the right report on its 

own database to obtain the relevant design value (available since January 2015). 

3 
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See Exhibit A. EPA's claim constitutes an attempt to prejudice the Court that 

should be given no weight. 

2. EPA Has Applied the CAA Inconsistently. 

EPA violated the CAA by refusing to make S02 designations for the 

majority of the country, electing instead to wait for "improved monitoring" of S02 

levels. See EPA Reconsideration Petition Denial Letters at 23-24 ("Denial Ltrs.") 

[JA-0319-0320]; Defendants' Response to Motion for Summary Judgment, Sierra 

Club v. McCarthy, No. 4:13-cv-3953 (N.D. Cal. Dec. 13, 2013). Yet EPA insists 

on using sub-par monitoring data with identified quality assurance deficiencies for 

the Montana Designation, constituting arbitrary and capricious conduct.4 

B. EPA Relied on Data That Failed Its Own Quality Assurance 
Standards. 

The Montana Designation and EPA's denial of the Petitions were based on 

data that failed to meet EPA's quality assurance regulations and guidance. Rather 

than addressing this fact, EPA: ( 1) relies on inapposite authority and 

(2) downplays the quality assurance failures as "irrelevant" or "relatively minor 

discrepancies." Resp. at 17, 34. This Court has previously vacated decisions 

where EPA either ignored or misconstrued its own regulations and relevant data. 

4 "EPA's own regulations . .. require EPA to maintain national uniformity in 
measures implementing the CAA, and to 'identify[] and correct[]' regional 
inconsistencies by 'standardizing criteria, procedures, and policies.' 
40 C.P.R. §56.3(a), (b)." Nat'l Envtl. Dev. Ass'n's Clean Air Project v. EPA, 752 
F.3d 999, 1003 (D.C. Cir. 2014). 

4 
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Gen. Chem. Corp. v. United States, 817 F.2d 844, 850, 855 (D.C. Cir. 1987) 

(vacating "confusing and inconsistent analysis" of a regulatory requirement). 

1. Discretion Does Not Allow EPA to Rely on Suspect Data. 

EPA mischaracterizes this Court's holding in City of Waukesha v. EPA, 320 

F.3d 228, 247-48 (D.C. Cir. 2003), as granting the Agency unfettered discretion to 

use merely "adequate" data in making a NAAQS designation. Resp. at 24. A 

close reading of City of Waukesha demonstrates the fallacy of EPA's position. 

First, City of Waukesha is inapposite. The case concerned EPA's discretion 

to identify the "best available science" when setting maximum contaminant levels 

for radionuclides in public water systems. 320 F.3d at 231. The case does not 

involve the CAA or the adequacy of monitoring data for NAAQS designations. 

Second, EPA's discretion regarding data used for NAAQS designations is 

not unconstrained. EPA's authority is cabined by its own regulations and 

guidance, which require that data used for NAAQS designations must meet "more 

stringent" quality assurance procedures and come from monitors operating at the 

"most appropriate" range. EPA, Quality Assurance Handbook for Air Pollution 

Measurement Systems, Vol. II §§ 1.3.2, 7.3 (Dec. 2008) ("EPA QA Handbook") 

[JA-0149, 0156]. EPA's post-hoc effort to portray sub-quality data as "adequate" 

renders the rigorous quality standards for a NAAQS designation meaningless. See 

Pet. Br. at 24-25. 

5 
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Third, EPA's position diminishes the states' role in gathering and assessing 

data on which NAAQS designations are based, a role EPA itself acknowledges: 

"EPA and monitoring agencies" are to determine the suitability of data used for 

regulatory decisions. Resp. at 33-34 (emphasis altered). Here, EPA did not 

involve the State of Montana ("State") in the technical analyses of the State

gathered data when denying the Petitions. 

2. The Data Do Not Comply with EPA's Own Regulations. 

Since making the final decision, EPA has conceded that the data forming the 

linchpin of the Montana Designation do not meet EPA's own data quality 

standards. Denial Ltrs. at 8-21 [JA-0304-0317]; Resp. at 33 (admitting EPA 

recognized "discrepancies" with EPA regulations). Notwithstanding this 

concession, EPA attempts to meet its burden to ensure data are adequate for the 

purpose of a NAAQS designation by manufacturing a post-hoc analysis that cherry 

picks applicable standards, while ignoring binding regulatory language. See Resp. 

at 24-28, 32-34. 

As one example, despite EPA's concession that "there are instances where 

only three non-zero points [instead of the five required by EPA regulations] were 

used," EPA chose to ignore this failure because "EPA feels that the S02 

instruments generally provide linear responses." Denial Ltrs. at 16 (emphasis 

added) [JA-0312]. Rather than creating a post-hoc rationalization for its decision, 

6 
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EPA had a duty to analyze data quality deficiencies in partnership with the State, 

stakeholders, and the public before making the final designation decision. 

EPA's unilateral analysis of these failures did not take place until the Denial 

Letters, i.e., after the Montana Designation was made. See Resp. at 33 (admitting 

departures from regulations). Upon realizing these failures, EPA should have 

granted the Petitions and allowed the State to participate in the new analyses. See 

State Amicus Brief at 13-14. The State's request for involvement echoes a 

position previously articulated by this Court: "[I]fwe cannot be sure that under the 

correct procedures the Agency would have reached the same conclusion, we 

cannot characterize the defect as harmless." Weyerhaeuser Co. v. Castle, 590 F.2d 

1011, 1036 n.27 (D.C. Cir. 1978). 

EPA also ignored regulations at 40 C.F.R. Part 58, Appendix A Section 2.1, 

requiring monitoring data to meet minimum quality standards, including 

appropriate quality for monitoring objectives and compliance with approved 

standards. See Pet. Br. at 17-25. Rather than ensuring compliance with Section 

2.1, EPA selectively cites only part of the relevant regulatory language, claiming 

that the data for a NAAQS designation need only be "of adequate quality." See 

Resp. at 18. In fact, the full text of Section 2.1 requires that data be "of adequate 

quality for the intended monitoring objectives." 40 C.F.R. Part 58, App. A § 2.1 

(emphasis added). 

7 
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The monitoring objective of measurmg compliance with the NAAQS 

requires the highest quality data, and EPA guidance demands "more stringent" 

quality assurance standards and "more beneficial" monitoring settings. EPA QA 

Handbook at§§ 1.3.2, 7.3 [JA-0149, 0156]. See also Pet. Br. at 17-20. EPA's 

reliance on merely "adequate" data ignores the purpose for which the data are 

being used-in this case, a nonattainment determination that goes against the 

State's recommendation and has serious, long-term repercussions for the State, the 

county, and the industries operating in and around the designated area. See Pet. Br. 

at 11-13, 17-20. 

3. The Audits EPA Relies on Also Suffer from Quality Lapses. 

EPA attempted to address the quality failures noted during the comment 

period by pointing to audits conducted at the monitor, as if satisfactory audit 

results alone would prove data validity. EPA claimed these audits proved there 

was not "any reason to believe that the values read by the Coburn Road monitor 

are not valid readings." EPA Response to Comments ("RTC") at 53 [JA-0439]. 

This hardly qualifies as the "point-by-point" response EPA claims to have made, 

Resp. at 27, n.8; nor is it the type of analysis required by this Court. See 

Appalachian Power v. EPA, 249 F.3d 1032, 1055 (D.C. Cir. 2001) (in order to 

"engage in reasoned decision making" EPA must "explain [its] decisions with 

precision"). 

8 
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The audits cited by EPA were themselves subject to quality assurance 

deficiencies that EPA neither acknowledged nor analyzed until the reconsideration 

process, well after responding to comments and finalizing the Designation. See 

Denial Ltrs. at 16 [JA-0312]; TSRIA Addl. Info. and Chart 5 [JA-0253, 0295]. 

Established audit requirements were not followed for seven of the eleven audits 

performed between 2009-2011. Examples include non-compliant audit gas 

concentration ranges and use of an expired gas standard. Given this fact, EPA was 

required to treat the audits as "suspect unless other quality control information 

demonstrate[ed] otherwise." EPA QA Handbook§ 17.3.3 [JA-0157-0158]. 

TSRIA demonstrated the uncertainty created by these failures. TSRIA 

Docs. 2.1 and 2.3 [JA-0291-0294, 0285-0288]. In response, EPA acknowledged 

that "the [audit] ranges in the MDEQ QAPP may not have been followed in all 

cases"; however, as with other quality "discrepancies," EPA declined to enforce 

approved standards, as required by Appendix A Section 2.1, and instead 

rationalized that the data were "adequate." See Denial Ltrs. at 16-19 [JA-0312-

0315]. 

C. EPA's Procedural Failures 

1. EPA Did Not Consider Quality Assurance Discrepancies 
before Making the Designation. 

EPA's most significant procedural error was failing to analyze the quality of 

the data before making the Montana Designation. Instead of correcting this 

9 
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problem, EPA went on the attack, argumg that TSRIA failed to raise these 

concerns with specificity during the comment period. Resp. at 24-25. 

EPA's position is belied by the record, which is replete with references to 

specific quality concerns, including citations to the governing regulations in 

Appendix A Section 2.1. MPA/TSRIA Comments at 9-16 [JA-0510-0517]. The 

State also raised concerns about both the quality and the non-representative nature 

of the data. See Montana Comments at 8-10 [JA-0188- 0190]; Pet. Br. at 25. As if 

the record evidence were not enough, this Court has previously rejected EPA's 

claim that it is free to ignore comments based on a lack of specificity: "Nothing in 

the CAA requires a petitioner's comments to be more specific or to raise every 

potential explanation for claimed disparities in order to receive a response to 

timely concerns." North Carolina v. EPA, 531 F.3d 896, 927 (D.C. Cir. 2008). 

According to this Court, EPA "retains a duty to examine key assumptions as 

part of its affirmative burden of promulgating and explaining a non-arbitrary, non

capricious rule and therefore [] must justify that assumption even if no one objects 

to it during the comment period." Appalachian Power, 135 F.3d 791 at 818 

(quotations and citations omitted). Here, when the State and others raised concerns 

about both the quality and the representativeness of the data on which EPA relied, 

the burden was on EPA to thoroughly investigate the concerns on the record. I d. 

Rather than undertake such an investigation, EPA attempted to dismiss the 

10 
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concerns using audits that were themselves problematic. RTC at 45-46 [JA-0431-

0432]; Resp. at 16-18, 19. 

2. EPA's Post-Hoc Analysis Is Both Procedurally and 
Substantively Flawed. 

a. EPA's Denial Letter Failed to Remedy the Agency's 
Procedural Errors. 

After conceding the existence of data quality errors when it denied the 

Petitions, EPA attempted a post-hoc rehabilitation of its failure to address these 

errors during the comment period. However, because EPA's arguments were made 

after the Designation decision and rely on procedurally inadequate regulations, 

they violate binding authority from this Court: 

[W]e are willing to entrust the Agency with wide-ranging regulatory 
discretion ... so long as we are assured that its promulgation process as 
a whole and in each of its major aspects provides a degree of public 
awareness, understanding, and participation commensurate with the 
complexity and intrusiveness of the resulting regulations. 

Weyerhaeuser, 590 F.2d at 1028. 

Without acknowledging that its judgments were made post hoc, EPA 

proffers the new weight of evidence standard to argue that it sufficiently analyzed 

quality assurance concerns, claiming, "It is hard to imagine language that more 

clearly authorizes EPA to make the type of judgment calls it made here." Resp. at 

34. This Court previously rejected this argument, holding that analysis proffered 

to support a decision that has already been made is procedurally inadequate. Nat'l 

11 
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Ass'n of Clean Water Agencies v. EPA, 734 F.3d 1115, 1147-48 (D.C. Cir. 2013) 

(rejecting agency justification not offered until the petition for reconsideration). 

Whether or not the weight of evidence standard is legitimate, EPA's post-

hoc application of the standard cannot justify action already completed. The 

standard's procedural problems only amplify the deficiencies. 

[I]n this case, the Agency's final conclusions ... are the result of a 
complex mix of controversial and uncommented upon data and 
calculations. Given the lengths that the Agency must travel ... [the 
Court] cannot be sure that further and ultimately convincing public 
criticism of those changes would not have been forthcoming had it 
been invited by the Agency. 

Weyerhaeuser, 590 F.2d at 1031. 

EPA's touting of the newly promulgated weight of evidence standard rings 

hollow where the Agency never applied the standard: (1) in correspondence with 

the State, (2) in the proposed rule, (3) when responding to comments, nor ( 4) in the 

final rule. Under the law in this Circuit, EPA may not now use the standard to 

justify its failure to consider the important aspect of data quality based on post-hoc 

technical analysis. Portland Cement Ass 'n v. E.P.A., 665 F.3d 177, 187 (D.C. Cir. 

2011) ("Since agencies have an obligation to deal with newly acquired evidence in 

some reasonable fashion ... an agency must have a similar obligation to 

acknowledge and account for a changed regulatory posture the agency creates.") 

(citations omitted). 

12 
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b. Inconsistent Application of New Standards Undermines 
EPA's Post-Hoc Analyses. 

EPA's newfound fascination with the weight of evidence standard is another 

illustration of how the Agency has cherry-picked statutory requirements, 

regulatory language, guidance and procedures to support its defense of the 

Montana Designation. The weight of evidence language became effective after 

EPA proposed the nonattainment designation and after the data in question had 

been collected. Compare highlighted language in Resp. at 33-34 with Pet. Br. at 

31-34. 

According to at least one iteration of EPA's quality assurance guidance, the 

data quality failures identified by TSRIA were severe enough that the data should 

have been invalidated unless affirmatively proven sound. See TSRIA Addl. Info. 

and Docs. 2.1 and 2.3 [JA-0253, 0291, 0285]; Denial Ltrs. at 13-14 [JA-0309-

031 0]. However, EPA refused to apply this standard or even admit that it 

demonstrated quality "discrepancies," because it was "not available to MDEQ at 

the time of the 2009-2011 data collection." Denial Ltrs. at 13 [JA-0309]. 

EPA itself presented the standard to TSRIA at a reconsideration meeting on 

January 15, 2014, apparently believing it demonstrated the data were valid. See 

EPA Handout [JA-0284]. At EPA's request, TSRIA applied the standard and then 

presented documentation showing the standard confirmed that several key monitor 

readings should be invalidated. See TSRIA Docs. 2.1 and 2.3 [JA-0291, 0285]. 

13 

ED_000738_00003687-00026 



u 

Despite this demonstration, EPA refused to apply the standard it had disseminated, 

relying instead on a less stringent standard, which replaced the disseminated 

standard in June 2014, just before the Denial Letters were issued. See Denial Ltrs. 

at 21 [JA-0317]. Irrespective of which standard EPA applies, the fact that the data 

were subject to invalidation shows that closer scrutiny during the comment period 

was warranted and adds weight to other evidence demonstrating the Montana 

Designation was improper. While open and reasoned analysis before the 

designation would have invalidated the data, TSRIA never requested nor expected 

automatic rejection of the data as EPA asserts. Resp. at 34. 

3. Procedural Errors Render EPA's Judgment "[Un]Fair and 
[Ill] Considered." 

The Montana Designation is not due the high level of deference that EPA 

suggests, Resp. at 14, for three reasons: 

1. EPA admits, post hoc, that monitoring did not comply with the 
regulations; 

2. EPA inconsistently applied the S02 NAAQS to Montana, refusing to 
await improved monitoring data as it is for other areas of the U.S.; and 

3. EPA offered a post-hoc interpretation of its own regulations to defend 
an action it had already taken. 

The deference accorded under Auer v. Robbins, 519 U.S. 452, 461 (1997), 

does not apply in all cases. Deference is inappropriate when the Agency's 

interpretation of its own regulations is either plainly erroneous or inconsistent with 

14 
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the regulation. Deference is unwarranted when the Agency's interpretation does 

not reflect fair and considered judgment of the matter in question, such as when the 

Agency's interpretation conflicts with a prior interpretation or is nothing more than 

a post-hoc rationalization to defend Agency action against attack. Christopher v. 

SmithKline Beecham Corp., 132 S. Ct. 2156, 2166 (2012) (providing examples 

when Auer deference is inappropriate). In this case, EPA turned a blind eye to data 

quality issues, engaged in post-hoc rationalization, and ignored its own regulations 

and guidance, making deference inappropriate and leaving vacatur as the preferred 

option. Allina Health Servs. v. Sebelius, 746 F.3d 1102, 1110-11 (D.C. Cir. 2014) 

(finding vacatur appropriate for procedural failings). 

D. EPA Retroactively Applied the 2010 S02 NAAQS to Data 
Collected before that Standard Became Law. 

EPA offers no authority to support its argument that it did not retroactively 

apply the NAAQS. The simple reason for this is that no such authority exists. 

Instead, EPA asserts it would be difficult to use data gathered after the effective 

date of the standard, ignoring the burdens that a retroactive nonattainment 

designation imposes, not only on state regulators, but on industrial sources 

operating in accordance with the NAAQS which was in place when the air quality 

was measured. 

EPA's complaints about the inconvenience of delaying designations are 

especially galling in the case of the S02 NAAQS, where EPA has declined to make 

15 
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designations for the entire country, simply because EPA was "not yet prepared" 

and awaited "improved monitoring" to make the designations. 

Applying NAAQS with a three-year averaging time prospectively instead of 

retroactively would not require doing away with averaging times, as EPA claims. 

The CAA provides tools to ensure that the air quality EPA is evaluating reflects the 

area's air quality after the NAAQS is in place. These include temporary 

unclassifiable designations and the prerogative to revise NAAQS designations 

anytime appropriate data become available. See 42 U.S.C. § 7407. A majority of 

the country is currently designated unclassifiable for all of the NAAQS. 40 C.F .R. 

§ 81 Subpart C. Prospective application of the NAAQS supports rather than 

defeats the purposes of the CAA and would not result in the parade of horribles 

invented by EPA. See Resp. at 19-24. 

The CAA does not grant EPA power to retroactively apply the NAAQS. 

"An agency confronting resource constraints may change its own conduct, but it 

cannot change the law." Uti!. Air Regulatory Group v. EPA, 134 S. Ct. 2427, 2446 

(2014). 

II. EPA'S INCOMPLETE AND INCONSISTENT DESIGNATION OF WAYNE 

COUNTY, MICHIGAN, WAS ARBITRARY, CAPRICIOUS, AND INCONSISTENT 

WITH THE CLEAN AIR ACT. 

EPA claims the only issue before the Court is whether the record 

"indisputably show[ s ]" that the Monroe Coal Plant should have been included in 
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the Wayne County nonattainment area. Resp. at 51. Not so. The primary issue is 

whether EPA improperly designated a portion of Wayne County nonattainment for 

sulfur dioxide when it had not yet decided whether the Monroe Coal Plant was a 

"nearby" and "contributing" source. On this issue, EPA has failed to provide any 

reasonable defense. 

A. EPA Cannot Refuse to Consider the N onattainment Impacts of 
the Monroe Coal Plant. 

EPA claims broad discretion to decide which sources are contributing to 

nonattainment. See Resp. at 45-46. EPA does not, however, have the discretion to 

refuse to decide. Before EPA can designate an area as nonattainment, it must 

identify those nearby sources that are contributing to nonattainment and include 

them in the designated area. As EPA has acknowledged, "Section 107(d)(l)(A)(i) 

of the CAA defines a nonattainment area as any area that does not meet an ambient 

air quality standard or that is contributing to ambient air quality in a nearby area 

that does not meet the standard." 78 Fed. Reg. at 47,194 [JA-0035] (emphasis 

added). "If an area meets either prong of this definition, then the EPA is obligated 

to designate the area as 'nonattainment. "' I d. (emphasis added). 

If EPA needs more time to identify contributing sources, or finds that it 

lacks sufficient information to decide, it must either delay the designation, under 

42 U.S.C. § 7407( d)( I )(B)(i), or designate the entire area "unclassifiable" under 42 

U.S.C. § 7407(d)(l)(A)(iii). This is precisely what EPA has done for several areas 
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already with respect to S02. See Sierra Club v. McCarthy, 2015 U.S. Dist. LEXIS 

24953, at *32 (N.D. Cal. Mar. 2, 2015) (approving a consent decree setting dates 

by which EPA must designate as attainment, nonattainment, or unclassifiable 

certain areas for which EPA was "not yet prepared to issue designations" because 

of "uncertainty as to how to best characterize so2 emissions for purposes of 

implementing the revised so2 standard") (internal quotations omitted). 

With respect to Wayne County, Michigan, EPA improperly chose a third 

option. It determined that a portion of Wayne County was in violation of the 

NAAQS and designated it as nonattainment, and noted that a portion of adjacent 

Monroe County, including the Monroe Coal Plant, might be contributing to that 

violation, but stated this would be determined at a later time. EPA, MICHIGAN 

FINAL TECHNICAL SUPPORT DOCUMENT, EPA-HQ-OAR-2012-0233-0312, 5 (2013) 

("Michigan Final TSD") [JA-0653] (emphasis added); see also Resp. at 42-44, 49 

acknowledging that its designation of the "Detroit nonattainment area" is final 

while the Monroe Power Plant still "may or may not ultimately be designated 

nonattainment based on its impacts on the Detroit area"). This EPA cannot do. 

The NAAQS program imposes a number of deadlines that run from the date 

of EPA's designation that cannot be properly implemented if EPA promulgates 

only a partial nonattainment area. Within 18 months, states must submit a "state 

implementation plan" (SIP) that "provides for implementation, maintenance, and 
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enforcement" of the designated NAAQS "in each air quality control region (or 

portion thereof) within such State." 42 U.S.C. §§ 7514 and 7410. This SIP, in 

turn, must "provide for the implementation of all reasonably available control 

measures as expeditiously as practicable" and "shall provide for attainment of the 

national primary ambient air quality standards." I d. at § 7502( c )(1 ). Notably, this 

Court has already ruled that these "reasonably available control measures" cannot 

be imposed on sources left outside the nonattainment area. See NRDC v. EPA, 571 

F.3d 1245, 1255-58 (D.C. Cir. 2009). 

The SIP must also include "annual incremental reductions in emissions" 

showing "reasonable further progress" toward attainment. 42 U.S.C. §§ 7501(1) 

and 7502( c )(2). This "reasonable further progress" demonstration must be based 

on emission reductions within the nonattainment area and generally cannot 

incorporate emission reductions achieved outside the nonattainment area. See 42 

U.S.C. § 7502(c)(3); see also Final Rule, 80 Fed. Reg. 12264, 12273 (Mar. 6, 

2015) (concluding, with respect to the ozone NAAQS, that "there is no legal basis 

allowing states to credit reductions achieved at sources outside the nonattainment 

area toward meeting" the States' rate-of-progress and reasonable further progress 

requirements). 

The SIP must also include permitting requirements for all "new or modified 

major stationary sources anywhere in the nonattainment area," as well as other 
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"enforceable emission limitations," and "control measures, means or techniques ... 

as may be necessary or appropriate to provide for attainment of such standard in 

such area by the applicable attainment date." 42 U.S.C. § 7502(c)(5-6). 

Because of these requirements, allowing EPA to partially promulgate the 

Wayne County nonattainment area forces Michigan to disproportionately impose 

S02 reductions on only some of the sources contributing to nonattainment. 

Michigan has in fact already proposed rules that would place significant burdens 

on U. S. Steel, while requiring nothing of the Monroe Coal Plant. See 2015 Mich. 

Reg. 5, 88-90 (Apr. 1, 2015) [JA-0720-0722].5 

EPA emphasizes that it will eventually designate Monroe County based on 

its impact on Wayne County, but this will come too late to provide relief to U. S. 

Steel. When EPA completes this separate designation for Michigan will have 

already promulgated its SIP for the improperly-restricted Wayne County 

nonattainment area, and U. S. Steel will already have been forced to reduce its 

emissions to accommodate the unrestricted emissions of the Monroe Coal Plant. 

This disparate treatment of sources contributing to the same nonattainment area is 

itself arbitrary and capricious. 

5 Available at 
http:/ /www.michigan.gov/documents/lara/MR5 _ 040115 _ 485840 _7 .pdf. 
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B. The Record Does Not Support the Exclusion of the Largest Coal
Fired Power Plant in the Area. 

Much of EPA's Response is devoted to arguing that, had it decided that the 

Monroe Coal Plant was not a nearby source contributing to nonattainment in 

Wayne County, its decision would have been reasonable based on the record. See 

Resp. at 45-51. This is irrelevant. As EPA concedes, it "has not yet determined 

whether Monroe County is attainment, nonattainment, or unclassifiable in regard to 

the 2010 S02 NAAQS." ld. at 45. As discussed above, the portion of Monroe 

County containing the largest S02 source in Southeast Michigan cannot be 

deferred. As EPA concedes, this area has the potential to contribute to the 

exceedances in adjacent Wayne County. EPA declined to finish this determination 

of contribution, citing insufficient evidence to allow the agency to form a 

conclusion. Resp. at 45-46. EPA does not claim that it lacks the authority to 

gather that evidence, nor does it claim that the evidence does not exist. The agency 

merely defers that process to a later day when the rest of Monroe County will be 

evaluated. But that ignores the statutory directive that the Wayne County 

nonattainment area include nearby areas contributing to nonattainment even if they 

are in the next county. 42 U.S.C. § 7407(d).6 

6 In addition, if the current rulemaking is vacated, EPA will be forced to look, not 
at the data that was current as of the current designation, but at the best evidence 
available on remand. 
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EPA's arguments on the record are also without merit. EPA first argues that 

the Monroe Coal Plant may not qualify as "nearby" because it is located 54 km 

from the SWHS monitor and NAAQS designations generally include sources 

between 1-5 km. Resp. at 46-47. EPA, however, regularly includes sources at 

greater distances than 1-5 km. In its PM2_5 NAAQS rulemaking, EPA designated 

as "nearby" sources up to 60 miles away (over 96 km). See Pet. for Recons. at 21 

[JA-0582]. Even with respect to the current S02 designations, EPA has designated 

as "nearby" sources that are over 3 7 km away and, for the Wayne County area 

specifically, has included sources that are 11 km and 21 km from the SWHS 

monitor. I d. at 20; see Resp. at 4 7. 

EPA next argues that low S02 levels at the "Allen Park" monitor northwest 

of the Monroe Coal Plant indicate that emissions from Monroe are not significantly 

impacting the SWHS monitor. Again, EPA has never made this finding/ and for 

good reason. The owner of the Monroe Coal Plant, DTE' s, own data indicates that 

S02 emissions travel eastward, away from the Allen Park monitor and toward Lake 

Erie, before moving up the Detroit River to the SWHS monitor. See Attachment to 

U. S. Steel Comments at 8 (March 18, 2013), EPA-HQ-OAR-2012-0233-0249 

[JA-0668]. This was bolstered by evidence that exceedances at the SWHS monitor 

7 To the contrary, EPA states in its response to U. S. Steel's comments that the 
SWHS and Allen Park data "do not answer the question of whether Monroe Station 
contributes to concentrations at either location." RTC at 28 [JA-0414]. 
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occurred in 2009, when U. S. Steel's Great Lakes Works was not operating but 

DTE was. Also, higher readings occurred regularly in the spring, indicating a 

meteorological effect along Lake Erie and the Detroit River. This effect and the 

Monroe Coal Plant's impact on the SWHS monitor were later confirmed through 

the air modeling U. S. Steel submitted to EPA in its petition for reconsideration. 

See Attachment A to Pet. for Recons. at 4-5 [JA-0594-0595]. 

EPA also argues that, while there was a decrease in S02 levels at the SWHS 

monitor after the Monroe Coal Plant installed scrubbers in 2009, there were still 

exceedances at the SWHS monitor in 2010. See Resp. at 48. This, of course, 

shows only that the Monroe Coal Plant is not the sole cause of S02 levels at the 

SWHS monitor. It says nothing about the impact of emissions from the Monroe 

Coal Plant, which DTE itself acknowledged were likely impacting the SWHS 

monitor, particularly in the spring when many exceedances were occurring. 

EPA also claims that DTE's analysis is of limited value because it does not 

"provide any analysis of the impacts of Monroe [plant] in relation to the impacts of 

other sources that are closer to the monitor," Resp. at 48 (quoting RTC at 27 [JA-

0413]) (alterations in original). EPA fails to mention, however, that U. S. Steel 

provided this data in its petition for reconsideration. As discussed in Petitioners' 

Brief, U. S. Steel submitted detailed modeling runs to EPA showing that the 

Monroe Coal Plant was contributing over 31 ppb S02 to the SWHS monitor within 
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the timeframe analyzed by EPA, and even after the emissiOn reductions 

highlighted by EPA, was contributing up to 10-16 ppb S02 to the SWHS monitor 

(roughly 13%-21% ofthe NAAQS). Pet. for Recons. at 16-17,25 [JA-0577-0578, 

0586]. In addition, U. S. Steel submitted an analysis directly comparing the 

Monroe Coal Plant's impact on the SWHS monitor to those of the much closer 

Trenton Channel Power Plant (which EPA concluded was having a significant 

impact on the SWHS monitor) showing that, during 2009, the approximately 

47,000 tons of S02 emitted by the Monroe Coal Plant were having as much of an 

impact on the SWHS monitor as other significant sources of S02 in Wayne 

County. ld. at 13-15. 

Finally, EPA fails to justify its exclusion of the Monroe Coal Plant from the 

Wayne County nonattainment area in light of the fact that its own data, when 

applied to its own methodology, shows that the Monroe Coal Plant is the fourth 

largest contributing source in the area. See Pet. Br. at 50-51. EPA simply repeats 

the non sequitur from Michigan's technical support document that the Monroe 

Coal Plant's emissions were significantly reduced in 2009. Resp. at 49. As U. S. 

Steel noted in Petitioners' Brief, this fails to address the impact of the Monroe Coal 

Plant's emission after the reductions achieved in 2009. Pet. Br. at 47-52. 

EPA cannot proceed with a rulemaking that is internally inconsistent and 

that fails to reflect the conclusions its own data dictates. Gen. Chem. Corp., 817 
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F.2d at 846; Columbia Falls Aluminum Co. v. EPA, 139 F.3d 914, 923 (D.C. Cir. 

1998). EPA's decision to proceed with a partial designation for Wayne County 

when further analysis was needed to complete its statutory duty and the data then 

available could not support its partial conclusion was arbitrary, capricious, and not 

in accordance with law. 

C. U.S. Steel Has Standing to Challenge EPA's Wayne County S02 

NAAQS Designation. 

EPA's standing arguments are moot. It is hornbook law that only one 

plaintiff with standing is required. See MARTIN H. REDISH, 15-101 MOORE'S 

FEDERAL PRACTICE - Civil § 101.23; see also Vill. of Arlington Heights v. Metro. 

Hous. Dev. Corp., 429 U.S. 252, 264 n.9 (1977). Because of the presence of one 

plaintiff with standing we need not consider whether the other individual and 

corporate plaintiffs have standing to maintain the suit; see also Horne v. Flores, 

557 U.S. 433,445 (2009). EPA does not contest the standing ofTSRIA, so there is 

no need to consider the independent standing ofU. S. Steel.8 

8 This Court has stated that standing need not be evaluated when "answering the 
question wouldn't affect the outcome of the case." Teva Pharms. USA, Inc. v. 
Sebelius, 595 F.3d 1303, 1318 (D.C. Cir. 2010). Even if this poses an additional 
limitation, it is satisfied here. Both TSRIA and U. S. Steel have petitioned for 
vacatur of the same rulemaking. While TSRIA and U. S. Steel focus on different 
designations within the rule, using different strategies "to achieve the same result" 
does not affect standing. See Ry. Labor Execs. ' Ass 'n v. United States, 987 F .2d 
806, 811 (D.C. Cir. 1993). 
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EPA also sets out the wrong standard for standing. U. S. Steel is "a litigant 

to whom Congress has 'accorded a procedural right to protect his concrete 

interests,"' under 42 U.S.C. § 7607. Massachusetts v. EPA, 549 U.S. 497, 517 

(2007). In this context, U. S. Steel has standing "if there is some possibility that 

the requested relief will prompt the injury-causing party to reconsider the decision 

that allegedly harmed the litigant." Id. at 518. 

The harm to U. S. Steel is twofold. First, EPA rushed to judgment, making a 

nonattainment designation when it clearly, and by its own admission, lacked 

sufficient information to make the proper designation. This error subjected U. S. 

Steel to regulatory burdens prematurely and will easily be redressed by vacatur of 

EPA's designation. Second, because sulfur dioxide readings at the SWHS monitor 

have been trending downward for years, and U. S. Steel's analysis indicated 

significant further reductions once the Monroe Coal Plant installed additional 

scrubbers at its facility in 2014, had EPA properly deferred its designation for 

Wayne County until its analysis of the Monroe Coal Plant was complete, there was 

a significant likelihood that Wayne County would have been in attainment for S02. 

See U. S. Steel Comments at 2 [JA-0658]; Pet. for Recons. at 24-25 

[JA-0585-0586]. Notably, in October 2014, DTE announced the installation of the 

additional scrubbers discussed by U. S. Steel, and to date, publicly-available 

SWHS monitoring data shows that S02 levels have continued downward and 
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remam far below the NAAQS today.9 As a result, vacatur of the current 

designation will likely not only alleviate the regulatory burdens threatened to be 

imposed on U. S. Steel, it may also avoid a wholly unnecessary rulemaking 

process and the associated economic burdens on the greater Detroit area due to the 

Wayne County "nonattainment" designation. 

EPA also argues that U. S. Steel lacks standing because Michigan is the 

"object of the challenged regulatory action," but this is nonsensical. Michigan is 

charged with implementing plans that meet the standard established in EPA's 

regulatory action, but the true object of the regulation can only be the industry that 

produces S02 emissions. Why else would EPA have met with "Industry 

Stakeholders" including U. S. Steel to discuss the 2010 primary 1-hour S02 

NAAQS? 10 

In S. Coast Air Quality Mgmt. Dist. v. EPA, 472 F.3d 882, 895 (D.C. Cir. 

2006), this Court concluded that it was "inconceivable that EPA's comprehensive 

reworking of an Act that specifically controls the requirements for industrial 

pollution would fail to affect the requirements of even a single NPRA member" 

and therefore the association had standing. Similarly, in Bethlehem Steel Corp. v. 

9 The highest recorded day, January 17, 2015, was 54 ppb, or roughly 72% of the 
NAAQS. See 
http:/ /deqmiair.org/monitoringdata.cfm?site=8921&date=03%2F13%2F20 15. 
10 EPA's Industry Stakeholder Meeting (June 1, 2012), available at 
http://www.epa.gov/oaqps001/sulfurdioxide/pdfs/20120601HighLevelSummary.pd 
f. 
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EPA, 723 F.2d 1303, 1306 (7th Cir. 1983), the Seventh Circuit found that an 

industry petitioner, Bethlehem Steel, had standing to challenge EPA's designation 

of Porter County, Indiana, because it was "inconceivable that the State of Indiana 

could comply with the requirements of section 172 without taking measures to 

reduce particulate emissions from [Bethlehem's facility]." It is similarly 

inconceivable that U. S. Steel will not be regulated under EPA's final designation. 

U. S. Steel's Great Lakes Works was specifically referenced in EPA's technical 

support for its rulemaking. Michigan Final TSD at 6-8 [JA-0654-0656]. As 

discussed above, the State of Michigan has already proposed emission reductions 

at U. S. Steel's Great Lakes Works. See 2015 Mich. Reg. at 88-90 [JA-0720-

0722]. These emission reductions are to be "part of the State Implementation Plan 

which is required to be submitted to the United States Environmental Protection 

Agency in 2015," and which will become a set of federally enforceable limits on 

U. S. Steel's Great Lakes Works upon approval by EPA. 11 

Industry petitioners regularly challenge NAAQS standards and designations. 

See, e.g., Mississippi v. EPA, 723 F.3d 246 (D.C. Cir. 2013); Whitman v. Am. 

Trucking Ass'n, 531 U.S. 457 (2001); Am. Farm Bureau Fed'n. v. EPA, 559 F.3d 

512 (D.C. Cir. 2009). EPA has established no difference between the industry 

petitioners referenced in these cases and U.S. Steel, and has provided no basis why 

11 Office of Regulatory Reinvention, 
http://www7.dleg.state.mi.us/orr/Rules.aspx?type=dept&id=EQ. 
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U. S. Steel would lack standing to vacate the rulemaking that improperly 

designated Wayne County, Michigan, as nonattainment. 

D. EPA Provides No Justification for Remand Without Vacatur. 

EPA claims remand without vacatur is appropriate but cites no authority for 

this conclusion. Vacatur of an illegal rulemaking is the normal course. See, e.g., 

NRDC, 571 F.3d at 1261. EPA is also wrong when it claims that future 

rulemaking with respect to Monroe County will provide adequate relief to U. S. 

Steel. As discussed above, a later determination that the Monroe Coal Plant is 

significantly contributing to the SWHS monitor will come too late. A complete 

evaluation of the sources contributing to nonattainment at the SWHS monitor (if in 

fact there is any nonattainment at all) is required. This can only come from vacatur 

of the current designation. EPA is also incorrect when it states that vacatur would 

lead to an indefinite period of uncertainty. As EPA itself states, it is under a 

judicial consent decree requiring it to promulgate designations for all areas with 

sources that emit over 16,000 tons of S02 per year by July 2, 2016. Resp. at 44, 

n.16. This includes not only other portions of Wayne County, but Monroe County 

as well. 

CONCLUSION 

The problem with the improper Montana Designation can be stated quite 

simply: EPA did not carry its burden to scrutinize the quality of monitoring data 
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before deeming it necessary to change the State's recommended designation from 

unclassifiable to nonattainment. As subsequent analyses proved, the quality 

assurance deficiencies are significant. EPA had a responsibility to analyze these 

deficiencies before the final designation, even though such analyses require State 

involvement, considerable technical expertise, and ultimately undermine the 

Montana Designation. Because the Billings area continues to attain the NAAQS, 

EPA's error was not harmless. For these reasons, the Court should vacate the 

Montana Designation and order EPA to designate the Billings area in national 

uniformity with other monitored areas of the country, based on improved 

monitoring data. 

EPA was required to designate an area that includes all major nearby sources 

contributing to the monitored nonattainment of Wayne County, Michigan. EPA 

established a methodology for making that designation, and using that 

methodology the Monroe Coal Plant should have been included in the 

nonattainment area. However, EPA claims that further analysis was needed for the 

Monroe Coal Plant. Rather than delay making the Wayne County designation until 

its analysis was complete, EPA chose to ignore its own methodology and 

arbitrarily designate a boundary that is unsupported by the record. This is the 

definition of arbitrary and capricious agency action and justifies vacatur of the 

Wayne County designation. 
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April24, 2015 

/s/ Emily C. Schilling 
Emily C. Schilling 
Marie Bradshaw Durrant 
HOLLAND & HART LLP 
222 South Main Street, Suite 2200 
Salt Lake City, UT 84101 
(801) 799-5753 (Telephone) 
ecschilling@ho llandhart. com 
mbdurrant@ho llandhart. com 

Counsel for Treasure State 
Resource Industry Association 

/s/ William W. Mercer 
William W. Mercer 
Michael P. Manning 
HOLLAND & HART LLP 
401 N. 31st Street, Suite 1500 
Billings, MT 59103-0639 
( 406) 896-4607 (Telephone) 
wwmercer@hollandhart.com 
mpmanning@hollandhart.com 

Counsel for Treasure State 
Resource Industry Association 

Respectfully submitted, 

/s/ Douglas A. McWilliams 
Douglas A. Me Williams 
John D. Lazzaretti 
SQUIRE PATTON BOGGS (US) LLP 
4900 Key Tower, 127 Public Square 
Cleveland, OH 44114-1304 
(216) 4 79-8500 (Telephone) 
douglas.mcwilliams@squirepb.com 
john.lazzaretti@squirepb.com 
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CERTIFICATE OF COMPLIANCE 

I certify that the foregoing Final Joint Reply Brief of Industry Petitioners 

complies with the type-volume limitations of Rule 32(a)(7)(B) of the Federal Rules 

of Appellate Procedure, limiting this brief to 7,000 words. I certify that this brief 

contains 7,000 words, as counted by the Microsoft Word software used to produce 

this brief, excluding the parts of the brief exempted by Fed. R. App. P. 

32(a)(7)(B)(iii) and Circuit Rule 32(a)(l). 

Is/Douglas A. Me Williams 
Douglas A. Me Williams 
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CERTIFICATE OF SERVICE 

I certify that the foregoing Final Joint Reply Brief of Industry Petitioners 

was electronically filed with the Clerk of Court on April 24, 2015, using the 

CM/ECF system and thereby served upon all ECF-registered counsel. 

/s/ Douglas A. McWilliams 
Douglas A. Me Williams 
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STATUTORY AND REGULATORY 
ADDENDUM 

Except for the following, all applicable statutes, etc., are contained in the Brief for 
Petitioners: 

1. 42 U.S.C. § 7514 
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42 U.S.C.S. § 7514. Plan submission deadlines 

(a) Submission. Any State containing an area designated or redesignated under section 107(d) 
[42 U.S.C.S. § 7407(d)] as nonattainment with respect to the national primary ambient air quality 
standards for sulfur oxides, nitrogen dioxide, or lead subsequent to the date of the enactment of the 
Clean Air Act Amendments of 1990 shall submit to the Administrator, within 18 months of the 
designation, an applicable implementation plan meeting the requirements of this part 
[42 U.S.C.S. §§ 7501 et seq.]. 

(b) States lacking fully approved State implementation plans. Any State containing an area designated 
nonattaimnent with respect to national primary ambient air quality standards for sulfur oxides or nitrogen 
dioxide under section 107(d)(l)(C)(i) [42 U.S.C.S. § 7407(d)(l)(C)(i)], but lacking a fully approved 
implementation plan complying with the requirements of this Act (including part D 
[42 U.S.C.S. §§ 7501 et seq.]) as in effect inunediately before the date of the enactment of the Clean Air 
Act Amendments of 1990, shall submit to the Administrator, within 18 months of the date of the 
enactment of the Clean Air Act Amendments of 1990, an implementation plan meeting the requirements 
of subpart 1 [42 U.S.C.S. §§ 7501 et seq.] (except as otherwise prescribed by section 192 
[42 U.S.C.S. § 7514a]). 
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EXHIBIT A 
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u #13~ 1~gTED l§r>t:'ffrriefi¥¥JI:fl5>~!3'f3AL PROT~fleef?¥>~~~ 15 Report Date: Jan. 14, 2015 
AIR QUALITY SYSTEM 

PRELIMINARY DESIGN VALUE REPORT 

Design Value Year: 2014 Pollutant: Sulfur dioxide(42401) 
Standard Units: Parts per billion(OOB) 
NAAQS Standard: S02 1-hour 2010 

REPORT EXCLUDES MEASUREMENTS WITH REGIONALLY CONCURRED EVENT FLAGS. 

Statistic: Annual 99th Percentile Level: 75 State Name: Montana 

2014 2013 2012 3-Year I 
Comp. 99th Cert& I Comp. 99th Cert& Comp. 99th Cert& Design Valid 

Site ID STREET ADDRESS Qrtrs Percentile Eval I Qrtrs Percentile Eval Qrtrs Percentile Eval Value Ind. 

30-111-0066 COBURN HILL ROAD 4 93 4 48 y 4 70 y 70 y 

Notes: 1. Computed design values are a snapshot of the data at the time the report was run (may not be all data for year). 

2. Some PM2.5 24-hour DVs for incomplete data that are marked invalid here may be marked valid in the Official report due to additional analysis. 
3. Annual Values not meeting completeness criteria are marked with an asterisk ('*'). 
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To: 
From: 
Sent: 
Subject: 

Goffman, Joseph [Goffman .Joseph@epa.gov] 
Stewart, Lori 
Tue 9/15/2015 3:08:02 PM 
FW: 2015/2016 document 

Joe, here is the document we plan to update, and draw from for a condensed list for Gina. 

-----Original Message----
From: Stewart, Lori 
Sent: Wednesday, September 09,2015 3:10PM 
To: Cyran, Carissa 
Subject: FW: 2015/2016 document 

Here is Janet's note along with the two files we discussed. 

-----Original Message----
From: McCabe, Janet 
Sent: Wednesday, September 09, 2015 11 :33 AM 
To: Stewart, Lori 
Subject: 2015/2016 document 

Lori--1 like the side by side document you left me. A great way to see what we've accomplished and 
what's on the to do list for yet this year and 2016. 

I think we can use it as a format for the retreat and for other purposes, and the ODs can update it (for 
both years). 

The TTF list I worked on over vacation is on the thumb drive near my computer if you want to grab it. I've 
got things listed there that aren't on the document you left (some of them are a bit vague and/or wouldn't 
need to be added) and then of course there are other things that folks in the 10 and the ODs will want to 
add. 

Do you want to take a crack at an update of the side by side document? 

It'd also be nice to indicate via font or some other way the projects we've actually completed. Would be 
very satisfying. 

Thanks, and sorry to bombard you with all these notes and tasks--that's what happens when I have a 
bunch of travel time .... 

Sent from my iPhone 
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To: Niebling, William[Niebling.William@epa.gov] 
Cc: 
From: 

Goffman, Joseph [Goffman .Joseph@epa.gov]; Jordan, Deborah[Jordan .Deborah@epa .gov] 
McCabe, Janet 

Sent: 
Subject: 

Ok! 

Tue 9/15/2015 2:10:55 AM 
Re: Sept 29 

Sent from my iPhone 

On Sep 14,2015, at 5:11PM, Niebling, William 

FYI. Janet, we will get you ready. 

Begin forwarded message: 

From: "Vaught, Laura" 
Date: September 14, 2015 at 2:57:36 PM EDT 

Cc: "Distefano, Nichole" 
Subject: FW: Sept 29 

So .. sounds we 

"Niebling, William" 

throw some ozone stuff . 

From: Jackson, Ryan (Inhofe) L=~==~=....~~=======~J 
Sent: Monday, September 14,2015 10:53 AM 
To: Vaught, Laura 
Cc: Distefano, Nichole 
Subject: Re: Sept 29 

wrote: 

We would like to give members the opportunity to ask McCabe about the final carbon 
rules and development of the ozone rule under the title of the hearing as "economy 
wide implications of President Obama's air agenda". 
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Sorry for the delay but back in the EPW saddle again. 

Thanks. 

Ryan. 

Ryan Jackson 

(202) 679-1469 

(202) 701-7013 

On Sep 1, 2015, at 9:55AM, Vaught, Laura wrote: 

I was 

From: Jackson, Ryan (Inhofe) L==~~~========~~J 
Sent: Monday, August 31,2015 12:56 PM 
To: Vaught, Laura 
Subject: Sept 29 

Laura, with all the back and forth on the 16th, I wanted to check back with you on 
the 29th_ Is McCabe available that morning for an oversight hearing to answer 
questions on the final climate rules and ozone? 

Ryan Jackson 
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Chief of Staff 

U.S. Senator James M. Inhofe 

205 Russell Senate Office Building 

202-224-4 721 

202-228-1007 facsimile 
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To: Millett, John[Millett.John@epa.gov]; Page, Steve[Page.Steve@epa.gov]; Koerber, 
Mike[Koerber.Mike@epa.gov]; Jordan, Deborah[Jordan.Deborah@epa.gov]; Goffman, 
Joseph[Goffman.Joseph@epa.gov] 
Cc: Stewart, Lori[Stewart. Lori@epa .gov] 
From: McCabe, Janet 
Sent: Tue 9/15/2015 1 :09:20 AM 
Subject: Ozone rollout 

John--
Would you be ready to meet later this week (I'm out Thursday, though in RTP, so maybe Friday) with tom 
R and Micah to discuss options for ozone rollout? 

We'll need to put options/recommendations in front of Gina early next week. 

Sent from my iPhone 
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To: 
From: 
Sent: 
Subject: 

Goffman, Joseph [Goffman .Joseph@epa.gov] 
Stewart, Lori 
Man 9/14/2015 11:15:25 PM 
Re: Big Project Cheat Sheet 

We have something very similar in play for the Nov 5 retreat. It needs updating but I'll share it 
with you in the morning. 

Sent from my iPhone 

On Sep 14,2015, at 7:06PM, Goffman, Joseph wrote: 

Coming out of a conversation with Gina over the weekend, Janet thought it would be a good 
idea to put together and share with Gina a one- or two-page "cheat sheet" that listed the 
"big projects"/deliverables we have in front of us in the coming months. In contrast to the 
weekly hot lists, which operate on a more immediate or incremental level, the cheat sheet 
would just name the deliverable and, if the item were not self-explanatory, include a one
sentence description, along with key milestones (like the signature date). We're talking 
here about things like: HDV FR, Ozone NAAQS FR, Oil and Gas NSPS FR and final 
CTGs, MATS Appropriate and Necessary Remand/Reconsideration, CPP-CEIP follow-on 
and Federal Plan FR, Transport Rule rulemaking; that kind of stuff. 

Lori -Can I ask you please to work with the ODs, Debbie and me to assemble this? 
Perhaps we can take a couple of minutes at the Senior Staff meeting on Tuesday to discuss 
this as well. 

Thanks. 

Joseph Goffman 

Associate Assistant Administrator for Climate 

and Senior Counsel 

Office of Air and Radiation 
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US EPA 

Washington, DC. 
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To: Stewart, Lori[Stewart.Lori@epa.gov]; Gottman, Joseph[Goffman.Joseph@epa.gov]; Atkinson, 
Emily[Atkinson.Emily@epa.gov]; Jordan, Deborah[Jordan.Deborah@epa.gov]; Niebling, 
William[Niebling.William@epa.gov] 
From: McCabe, Janet 
Sent: Man 9/14/2015 7:06:13 PM 
Subject: At the airport 

I have about an hour before my flight (leaves at 4:20 eastern) so let me know if anyone needs to talk 
before then. 

William--any ETA on the ozone response? 

Sent from my iPhone 

ED_000738_00003706-00001 



To: McCabe, Janet[McCabe.Janet@epa.gov]; Jordan, 
Deborah[Jordan.Deborah@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov]; Niebling, 
William[Niebling.William@epa.gov] 
Cc: Stewart, Lori[Stewart. Lori@epa .gov] 
From: McCoy, Britney 
Sent: Fri 9/11/2015 11 :38:54 PM 
Subject: Rules for your weekend package - September 11, 2015 

Janet, 

Below are the rules included in your weekend package: 

Transport- RLSO of Joe/Janet comments addressed. 

2. GHG Reporting, Subpart W 

3. Title V: Deer Park- Briefing Paper & Petition 

4. Methyl Bromide 2016 CUE 

Have a good weekend. 

Britney 
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To: Fritz, Matthew[Fritz.Matthew@epa.gov]; McCabe, Janet[McCabe.Janet@epa.gov]; Goffman, 
Joseph[Goffman.Joseph@epa.gov] 
Cc: Enobakhare, Rosemary[Enobakhare.Rosemary@epa.gov] 
From: Ragland, Micah 
Sent: Fri 9/11/2015 9:26:29 PM 
Subject: FW: Still Time to Make a Difference on Smog 

From: Enobakhare, Rosemary 
Sent: Friday, September 11, 2015 4:49 PM 
To: Ragland, Micah 
Subject: FW: Still Time to Make a Difference on Smog 

© Moms Clean Air Force 2015 
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To: OAR-WIDE-EVERYONE[OARWIDEEVERYONE@epa.gov]; Air Division Directors and 
Deputies[Air_Division_Directors_and_Deputies@epa.gov]; Air Program Managers
Regions[Air_Program_Managers_Regions@epa.gov] 
From: McCabe, Janet 
Sent: Fri 9/11/2015 5:39:48 PM 
Subject: OAR Weekly Shout Out 

Dear Colleagues, 

I want to share some of the important work happening with some of our most vulnerable 
populations, tribal nations. As many of you know, asthma rates and exposure to poor 
indoor air quality can be significantly higher in tribal communities. In recognition of this, 
Region 6 and Region 7 combined resources and partnered to host the first-ever Tribal 
Indoor Air Quality Stakeholder meeting. 

From July 28-30, 2015, Region 6 (George Brozowski), Region 7 (Bob Dye and Gina 
Grier), and the Eastern Shawnee Tribe of Oklahoma (Bob Haskins) hosted the meeting 
in Wyandotte, Oklahoma with 77 attendees including about 20 Tribes from the two 
regions. Speakers included Dave Rowson and Chris Griffin from lED and 
representatives from HUD, CDC, IHS, ALA, ITEP, KSU, the National Center for Healthy 
Housing, Children's Mercy Hospital in Kansas City, and several Tribes from across the 
Country. This diverse audience of speakers and attendees discussed the significant 
indoor air issues facing tribal communities. In addition, 10 information booths were 
displayed by various organizations during the event. On day 3, the Institute for Tribal 
Environmental Professionals (ITEP) held a one-day indoor air training course for the 25 
attendees that remained. We know that personal relationships are so important in our 
work with our partners, and several days together of mutual learning will pay dividends 
in helping to raise awareness and increase the ability of these tribal representatives to 
help families at home. Thanks to Regions 6 & 7 for pulling this event together. 

And, speaking of Region 7, let me take an extra moment to recognize Josh Tapp, one of 
the most-experienced Air Program Managers in the Agency and a fearless leader of SIP 
reform. Josh is moving into a new role at Region 7, outside of the air program. During 
Josh's 25-year air career, he has addressed significant air quality challenges such as 
lead, sulfur dioxide, smoke management plans and led the way for the redesignation of 
St. Louis for both the 1-hour and 1997 8-hour ozone standards. Most recently, we know 
Josh as a leader in our SIP reform-efforts and the architect of significant management 
tools to address the Agency's SIP backlog. He brought creative thinking and a strong 
desire to help the regions and HQ air offices improve the efficiency of SIP processing, 
without compromising quality. It is my privilege to thank Josh for his commitment, 
leadership and contributions to public health. I will miss him but wish him well in his new 
role at Region 7. 

Have a nice weekend everyone. 

Janet 
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To: 
From: 

Goffman, Joseph [Goffman .Joseph@epa.gov]; Jordan, Deborah[Jordan .Deborah@epa .gov] 
Knapp, Kristien 

Sent: 
Subject: 

Fri 9/11/2015 1:14:21 PM 
FW: New Mexico 

FYI, background note on how next Wednesday's 2pm meeting came about, in case that's helpful context. 

-----Original Message----
From: McCabe, Janet 
Sent: Tuesday, September 01,2015 11:10 AM 
To: Curry, Ron; Rupp, Mark 
Cc: Coleman, Sam; Gray, David; Card, Joan; McGrath, Shaun; Bowles, Jack; Cook-Shyovitz, Becky; 
Barbery, Andrea; Fritz, Matthew; Stanislaus, Mathy; Garbow, Avi; Kopocis, Ken; Vaught, Laura; Knapp, 
Kristien; Klasen, Matthew; Distefano, Nichole; Atkinson, Emily 
Subject: Re: New Mexico 

Great 

From: Curry, Ron 
Sent: Tuesday, September 1, 2015 9:42AM 
To: Rupp, Mark 
Cc: Coleman, Sam; Gray, David; Card, Joan; McGrath, Shaun; Bowles, Jack; Cook-Shyovitz, Becky; 
Barbery, Andrea; Fritz, Matthew; Stanislaus, Mathy; Garbow, Avi; Kopocis, Ken; Vaught, Laura; McCabe, 
Janet; Knapp, Kristien; Klasen, Matthew; Distefano, Nichole 
Subject: Re: New Mexico 

Thanks 

Sent from my iPhone 

>On Sep 1, 2015, at 8:21 AM, Rupp, Mark <Rupp.Mark@epa.gov> wrote: 
> 
> Hey, R6 Fellas. 
> 
> John Giordano, Asst Commissioner for Air Quality, Energy and Sustainability is at EGOS for Secretary 
Ryan Flynn. He caught me to ask that when Ryan will be in DC (likely testifying at one of the 
Congressional hearings on Gold King Mine) they'd like to spend a chunk of time at headquarters to talk 
two issues: Animus and Ozone (with very brief 111 (d) given they're good on that). I'll have Andrea 
Barbery work with appropriate program offices to get something set and keep you posted. 
> 
>Mark 
> 
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To: Fritz, Matthew[Fritz.Matthew@epa.gov] 
From: Ingram, Amir 
Sent: Thur 9/10/2015 4:34:42 PM 
Subject: Administrator's Weekly Report- September 11, 2015 

Good afternoon, 

Attached, you'll find the Administrator's Weekly Report covering the period of September 
11 thru September 20. 

Please let us know if you have any questions or comments. 
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To: 
From: 
Sent: 

Lyndsay Moseley[Lyndsay. Moseley@lu ng .org] 
Lyndsay Moseley 
Wed 9/9/2015 8:24:36 PM 

Subject: Lung Association: Poll results show strong public support for stricter smog limits 

FYI 

This morning the American Lung Association released a showing strong public support 
for stricter smog standards. Strikingly, 73 percent of voters support the EPA placing stricter 
limits on the amount of smog that power plants, oil refineries and other industrial facilities can 
release. This support comes despite the millions of dollars being spent by the opposition. 

Americans aren't afraid to tackle the problem of ozone pollution, and they don't buy the worn 
out arguments that doing so will cost jobs or hamper the economy. The science is clear, the law 
is clear, and voters across the country overwhelmingly support stricter limits on smog pollution 
in the air they breathe. 

Key findings from the poll include: 

'--"--'~~~~~~ Specifically, 73 percent of voters support the EPA placing stricter limits on the 
amount of smog that power plants, oil refineries and other industrial facilities can release 

~~l_j~l_j~l_j~ A majority of voters across party lines: 90 percent of Democrats, 84 percent of 
Independents and 52 percent of Republicans favored stricter limits who favored stricter limits 

~~~l_j~l_j~~ Strong (more than 7 in 10 voters) support for stricter limits was found in every part 
of the country. 

l_jl_jl_j~l_L_j~~ After the voters were given both sides of the argument, support for stricter limits 
remained strong (with 66 percent in favor of and 32 percent opposed to updating the standard). 

Memo, frequency questionnaire, and slide deck from the GQRR presentation are available on our 
website: =~~~_jl_j_j~=~ 
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Lyndsay Moseley Alexander! Assistant Vice President and Director, Healthy Air Campaign 

American Lung Association 

1301 Pennsylvania Ave. NW, Ste. 800 

Washington, DC 20004 
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To: 
Cc: 
From: 
Sent: 
Subject: 

McCabe, Janet[McCabe.Janet@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov] 
Page, Steve[Page.Steve@epa.gov] 
Koerber, Mike 
Tue 9/8/2015 5:45:38 PM 
EGOS Slides 

At ECOS, I only used Slide 2, but verbally covered some of Slides 1 and 3. 
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Recent EPA Actions to Improve Rule/Program 
In 

• S02: Phased designations (to accommodate reductions 
expected from other ongoing rules/programs, such as MATS) 

• Transport (2008 ozone NAAQS): Focused on near-term NOx 
reductions (e.g., operation of existing controls) 

• Oil and Gas Strategy: Provides methane benefits (for climate) 
and VOC benefits (for ozone). 

• Regional Haze: Issued guidance paper on BART determinations 
for EGUs affected by CPP. Planning to delay submittal date for 
next Regional Haze plan. 

• SIP Guidances/Rules: Issued multi-pollutant "infrastructure" SIP 
guidance. Recent ozone and PM2.s SIP Requirements Rules 
intended to provide foundation for current and future NAAQS. 
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502 (2010) 

Ozone (2008) 

Ozone {2015??) 

PM2.5 (2006) 

PM2.5 (2012) 

CAIR Rule 

Transport Rule 
{2008 Ozone??) 

MATS 

MACT Boiler 

Regional Haze 

Clean Power Plan 

Multiple Air Rules- Planning and Submissions 
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Multiple Air Rules- Planning/Submissions and Compliance 

502 (2010) 

Ozone (2008) 

Ozone {2015??) 

PM2.5 (2006) 

PM2.5 (2012) 

CAIR Rule 

Transport Rule 
{2008 Ozone??) 

MATS 

MACT Boiler 

Regional Haze 

Clean Power Plan 

I 
~~ 

I 
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---Compliance Period mission Perio 
ED_000738_00003785-00003 



To: McCabe, Janet[McCabe.Janet@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov]; 
Jordan, Deborah[Jordan.Deborah@epa.gov]; Stewart, Lori[Stewart.Lori@epa.gov]; Shaw, 
Betsy[Shaw.Betsy@epa.gov]; Niebling, William[Niebling.William@epa.gov] 
Cc: Knapp, Kristien[Knapp.Kristien@epa.gov]; Friedman, Kristina[Friedman.Kristina@epa.gov]; 
Cyran, Carissa[Cyran. Carissa@epa .gov]; Eagles, Tom[Eagles .Tom@epa.gov] 
From: McCoy, Britney 
Sent: Fri 9/4/2015 7:20:03 PM 
Subject: OAR Weekly- September 4, 2015 

All, 

Attached please find the weekly for your review. 

Have a great holiday weekend! 

Britney 

Britney J. McCoy, Ph.D. 
Special Assistant 

Office of Air and Radiation 

Environmental Protection Agency 
202-343-9218 (office) 
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Red = Time Sensitive 
At 

OAR Weekly- September 4, 2015 

NPR 5744 

FR 5761 

FR 5789 

NPR 5708 

NPR 5806 

7/01 Portland Cement NESHAP FR 5734 OAQPS 

7/02 SNAP Status Change Rule FR 5750 OAP 

7/02 SNAP Notice #30 (OD Signature) Notice NA OAP 

7/14 Revisions to Appendix W NPR 5807 OAQPS 

7/20 Mineral Wool NESHAP- Inadvertent Errors Memo Memo 5545 OAQPS 

7/20 CSAPR NUSA Notice (DD Signature) Notice N/A 

7/21 Phosphoric Acid/Phosphate Fertilizer RTR and NSPS FR 5435 
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Red = Time Sensitive 
OMffJ 

7/23 Transport Rule Modeling NODA (OD Signature) Notice N/A OAQPS 
7/29 Title V Schiller Station Petition Res. N/A OAQPS 

7/31 Oil and Gas - Low Pressure Wells FR 5719.2 OAQPS 

8/3 EGU Carbon Pollution Standards- New, Modified/Reconstructed Sources FR 5548 OAQPS 

8/3 EGU Carbon Pollution Guidelines -Existing Sources FR 5548.1 OAQPS 

8/3 CPP Federal Plan NPR 5832 OAQPS 

8/5 Relaxation of the RVP Standard For Charlotte, NC DFR/NPR 5837 OTAQ 

8/5 Regional Consistency Amendments NPR 5799 OAQPS 
8/10 S02 Data Requirements FR 5586 OAQPS 

8/12 GHG PSD and Title V- Removal of Vacated Elements FR 5824.1 OAQPS 

8/14 Test Method Revisions NPR 5778 OAQPS 

8/14 Secondary Aluminum NESHAP R TR FR 5468 OAQPS 

8/14 Landfills NSPS NPR 4846 OAQPS 

8/14 Landfills Emission Guidelines NPR 4846.1 OAQPS 

8/18 O&GNSPS NPR 5719.1 OAQPS 

8/18 CTG for O&G Sector Notice 5722 OAQPS 

8/18 Source Determination for O&G Sector NPR 5737 OAQPS 

8/18 O&G Indian Country Minor NSR NPR 5727 OAQPS 

8/19 Marginal2008 Ozone NAAQS Determinations (AA signature) NPR 5850 OAQPS 

8/20 Ground Flare AMEL Notice NA OAQPS 

9/2 Technical Corrections- Portland Cement (AA signature) Notice/FR 5734 OAQPS 

9/3 Inadvertent Errors Memo- EGU GHG NSPS (New/Mods/Recon) Memo 5448 OAQPS 

9/3 Inadvertent Errors Memo -Carbon Pollution Guidelines (Existing) Memo 5448.1 OAQPS 

9/3 Inadvertent Errors Memo- CPP Federal Plan Memo 5832 OAQPS 
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To: 
From: 
Sent: 
Subject: 

Fyi 

Goffman, Joseph [Goffman .Joseph@epa.gov] 
Wolff, Brian 
Fri 9/4/2015 5:4 7:38 PM 
Fwd: Conversation 

Sent from my iPhone 

Begin forwarded message: 

From: "Kuhn, Thomas" 
Date: September 4, 2015 at 10:06:18 AM EDT 
To: "Wolff, Brian" "Shea, Quin" 
Subject: Conversation 

I had a good talk with Gina on implementation of the CPP. We also briefly discussed ozone. 
She indicated they will shortly release the effluent guidelines, and wanted to know if we 
have any major concerns. Please let me know how you think we should proceed. 

Sent from my iPad 
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To: McCabe, Janet[McCabe.Janet@epa.gov]; Shaw, Betsy[Shaw.Betsy@epa.gov]; Goffman, 
Joseph[Goffman.Joseph@epa.gov]; Niebling, William[Niebling.William@epa.gov]; Stewart, 
Lori[Stewart.Lori@epa.gov]; Jordan, Deborah[Jordan.Deborah@epa.gov] 
From: DeMocker, Jim 
Sent: Fri 9/4/2015 5:31:25 PM 
Subject: FW: SAB Work Group Recommendations on Spring 2015 Reg Agenda available and 
teleconference scheduled 

From: Carpenter, Thomas 
Sent: Friday, September 04,2015 12:05 PM 
To: Fegley, Robert; Muellerleile, Caryn; Evalenko, Sandy; Williams, Pat; Cogliano, Gerain; 
Chun, Melissa; Owens, Nicole; DeMocker, Jim; Mazza, Carl; Barone, Stan; Shoaff, John 
Cc: Kuray, Marilyn; Brennan, Thomas; Zarba, Christopher; Hofmann, Angela 
Subject: SAB Work Group Recommendations on Spring 2015 Reg Agenda available and 
teleconference scheduled 
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i Conference Code ! 
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Thomas Carpenter 

Designated Federal Officer I Sr. Biologist 

US EPA Science Advisory Board, MC l400R 

1200 Pennsylvania Avenue, NW 

Washington DC 20460 

ED_000738_00003817-00002 
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MEMORANDUM 

TO: Members of the Chartered SAB and SAB Liaisons 

FROM: James R. Mihelcic, Chair, SAB Work Group on EPA Planned Actions for SAB 
Consideration of the Underlying Science 

DATE: September 4, 2015 

SUBJECT: Preparations for Chartered Science Advisory Board (SAB) Discussions ofEPA Planned 
Agency Actions and their Supporting Science in the Spring 2015 Regulatory Agenda 

At the upcoming September 24, 2015 public teleconference, the Chartered SAB will discuss whether to 
review the adequacy of the science supporting planned regulatory actions identified by the EPA as major 
actions in the Spring 2015 semi-annual regulatory agenda. To support this discussion, an SAB Work 
Group was charged with identifying actions for further consideration by the Chartered SAB. This 
memorandum provides background on this activity, a short description of the process for identifying 
actions for SAB consideration, a summary of the process used by the Work Group, and Work Group 
recommendations on the planned actions and improvements to the process. 

Background 

The Environmental Research, Development, and Demonstration Authorization Act of 1978 (ERDDAA) 
requires the EPA to make available to the SAB proposed criteria documents, standards, limitations, or 
regulations provided to any other Federal agency for formal review and comment, together with relevant 
scientific and technical information on which the proposed action is based. The SAB may then make 
available to the Administrator, within the time specified by the Administrator, its advice and comments 
on the adequacy of the scientific and technical basis of the proposed action. 

EPA's current process (Attachment A) is to provide the SAB with information about the publication of 
the semi-annual regulatory agenda and to provide descriptions of major planned actions that are not yet 
proposed but appear in the semi-annual regulatory agenda. These descriptions provide available 
information regarding the science informing agency actions. This process for engaging the SAB 
supplements the EPA's process for program and regional offices to request science advice from the 
SAB. 

Summary of the Process Used by the SAB Work Group 

The SAB Work Group followed the 2013 1 to initiate its 
review of major planned actions identified in the Unified Regulatory Agenda by EPA. The current SAB 
review began when the EPA Office of Policy informed the SAB Staff Office that the Spring 2015 

1 
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Unified (Regulatory) Agenda and Regulatory Plan had been published on May 22, 2015. This semi
annual regulatory agenda is available at =~-'-'-~-'-'-'==-=-~~~=""'-· 

This SAB Work Group was formed in June 2015 and includes SAB members with broad expertise in 
scientific and technological issues related to the proposed actions. The Work Group consists of Drs. 
James R. Mihelcic (chair), Costel Denson, H. Christopher Frey, Surabi Menon, Eileen Murphy, Charles 
Werth and Mr. Richard Poirot. 

On July 1, 2015, the Work Group received information and short descriptions from the EPA Program 
Offices on the major planned actions that are listed in the Spring 2015 semi-annual regulatory agenda 
but not yet proposed. Work Group members identified two actions that required additional information 
and sent those questions to EPA through the Designated Federal Officer. On August 20,2015, the Work 
Group met via teleconference to discuss the seven actions. After reviewing the information provided by 
EPA, SAB Work Group members developed and concurred on the recommendations presented in this 
memorandum. A compiled set of the EPA description of the actions and the Work Group's fact finding 
and recommendations are provided in Attachment B. 

Work Group Recommendations Regarding Planned EPA Actions of Interest to the SAB 

The Work Group based the recommendations below on information received from the EPA and the 
Work Group's research. Of the seven major planned actions considered, the Work Group recommends 
that none of the actions merit further SAB consideration. However, the Work Group has identified 
issues that may require further discussion by the SAB. 

Table 1 identifies the seven planned actions reviewed and summarizes the Work Group's 
recommendations. Attachment B provides the EPA's descriptions of the planned actions, and the SAB 
Work Group's recommendation for each of the planned actions with the supporting rationales. 

Table 1: Summary of Proposed Actions that the SAB Work Group 
Considered for Additional SAB Comment on the Supporting Science 

RIN2 Planned Action Title 
Workgroup 

Recommendation 

Expansion of Industry Sectors Covered by the No further SAB consideration is 

2025-AA33 
Toxics Release Inventory (TRI), Emergency merited. 
Planning and Community Right-to-Know Act 
(EPCRA) Section 313 

2060-ASOS 
Interstate Transport Rule for the 2008 Ozone No further SAB consideration is 
NAAQS merited. 

2060-AS47 
Federal Plan for Regulating Greenhouse Gas No further SAB consideration is 
Emissions From Electric Generating Units merited. 

2070-AJ20 
Pesticides; Certification of Pesticide No further SAB consideration is 
Applicators merited. 

2 
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Table 1: Summary of Proposed Actions that the SAB Work Group 
Considered for Additional SAB Comment on the Supporting Science 

RIN2 Planned Action Title 
Workgroup 

Recommendation 

2070-AK03 
Trichloroethylene (TCE); Rulemaking Under No further SAB consideration is 
TSCA Section 6(a) merited. 

N-Methylpyrrolidone (NMP) and Methylene 
No further SAB consideration is 
merited. 

2070-AK07 Chloride; Rulemaking Under TSCA Section 
6(a) 

2060-ASSO 
Review of the National Ambient Air Quality No further SAB consideration is 
Standards for Particulate Matter merited. 

2The Regulatory Identification Number provides a hyperlink to the Office of Management and Budget's webpage and 
information on the planned action provided in the Unified Regulatory Agenda. 

The Work Group notes that several actions on the Agency's current and previous regulatory agenda (i.e., 
Interstate Transport Rule for the 2008 Ozone NAAQS [2060-ASOS} and Greenhouse Gas New Source 
Performance Standard for Electric Generating Units-Emission Guidelines for Existing Sources [2060-
AR33} respectively) rely on the Integrated Planning Model (IPM) for projecting future emissions of 
ozone precursors or greenhouse gases from electric generating units. The Agency used the IPM in 
numerous regulatory and policy analyses for more than 20 years, during which time it has undergone 
modification and extensive external review. However, the Work Group notes that the closed-source, 
proprietary nature of IPM requires contractual assistance to run and is not very transparent to external 
testing and evaluation. The Work Group did not evaluate the IPM. It would be helpful to know if the 
agency conducted analyses or has (or could it develop) future plans to: 

conduct periodic retrospective analyses of historical IPM performance? 
conduct periodic comparative analyses of results from IPM and other EGU projection tools? 
work toward adoption or development of more transparent, open-source EGU projection tools? 

In reviewing the information for the Trichloroethylene (TCE); Rulemaking Under TSCA Section 6(a) 
and N-Methylpyrrolidone (NMP) and Methylene Chloride; Rulemaking Under TSCA Section 6(a) the 
Work Group finds one option to mitigate risks from these compounds is to transition to safe chemicals 
and greener processes/technologies. Options for alternatives were extensively discussed in the 
information provided by the agency for TCE but not NMP or methylene chloride. In a response to 
questions from the Work Group (see Attachment B) the agency noted the proposed rules would describe 
the preferred risk management approach and alternatives explaining how the approach achieves 
adequate protection using the least burdensome requirements, discuss cost and benefits of alternative 
approaches and provide an opportunity for public comment. 

The Work Group notes that the SAB has provided advice and recommendations to the agency 
encouraging the transition to safe chemicals and greener processes/technologies. In its recent reviews of 
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the agency's Strategic Research Action Plans and the six major research program areas the SAB noted 
that the EPA must be prepared to address questions such as: how to design and produce safer chemicals; 
how chemicals and their byproducts interact in the environment; how to promote safer, sustainable use 
of chemicals throughout their lifecycle as it addresses chemical exposure to the overall disease burden in 
humans (including susceptible subpopulations) and the environment. The Work Group recommends that 
the SAB encourage the agency to continue use the results from these research programs and the TSCA 
evaluations to identify risk management alternatives that include safe chemicals and greener processes 
/technologies. 

Work Group Recommendations Regarding Improvements to the Process for Identifying EPA 
Planned Actions for SAB Consideration 

The Work Group finds that the agency's descriptions for the Spring 2015 planned actions generally 
provided more complete information to inform the SAB 's decisions than those provided for past SAB 
reviews of the agency's regulatory agenda. The explanation of the Peer Review process provided for the 
Spring 2015 planned actions was complete and helpful to our review process. The Work Group 
continues to strongly recommend that the EPA continue to follow this approach to include specific 
information on the peer review of the associated science and description of the scientific and 
technological bases for the planned actions in future descriptions for SAB consideration. For external 
peer reviews, whether conducted by EPA or by an EPA contractor, EPA should be more clear as to what 
criteria were used to select experts and what effort was made to address conflict of interest. The Work 
Group notes that the agency information provided for the two planned actions under the Toxic 
Substances Control Act (TSCA) Section 6(a) provided detailed information and links to the agency's 
websites documenting the work plan, contractor-led peer review, and public interaction for each of the 
chemicals considered in these actions. The information and the agency's response to questions greatly 
facilitated the Work Group's review of the actions and provides a foundation for future actions under 
TSCA Section 6(a). 

Attachments 
Attachment A: Implementation Process for Identifying EPA Planned Actions for SAB Consideration 
Attachment B: Descriptions of Major EPA Planned Actions Identified in the Spring 2015 Semi-Annual 

Regulatory Agenda with SAB Work Group Recommendations. 
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Attachment A 
Implementation Process for Identifying EPA Planned 

Actions for SAB Consideration 

Background on the EPA Process 

* 

* 

* 

* 

* 

The Environmental Research, Development, and Demonstration Authorization Act of 
1978 (ERDDAA, seep. 4) 

* Requires the EPA to make available to the SAB proposed criteria documents, 
standards, limitations, or regulations provided to any other Federal agency for 
formal review and comment together with relevant scientific and technical 
information in the possession of the agency on which the proposed action is 
based. 

* States that the Board may make available to the Administrator, within the time 
specified by the Administrator, its advice and comments on the adequacy of the 
scientific and technical basis of the proposed actions. 

In January 2012, Office of Policy Associate Administrator Michael Goo issued a 
memorandum to strengthen coordination with the SAB by providing the Board with 
information about proposed agency actions. (see page p. 9) 
In Febmary 2012, SAB Staff developed an initial proposal to provide the SAB with 
information about proposed agency actions. 

* EPA Senior Leadership concluded that providing information to the SAB for 
consideration at the proposal stage was too late in the process for meaningful 
involvement. 

In March 2012, the SAB held a public meeting and discussed the Goo memo and a pilot 
to consider the science underlying four proposed mles identified by OAR (standards for 
air toxics from boilers and incinerators and greenhouse gas emissions and fuel economy 
standards for light-duty vehicles). 

* The SAB: 
* Did not identify any science topics related to the four proposed mles 

warranting SAB comment. 
* Noted that the proposal stage was too late in the process for meaningful 

input. 
* Discussed the need for adequate information on the underlying science for 

agency actions early in the process. Information beyond the information 
presented in the Semiannual Regulatory Agenda is needed for this 
purpose. 

On January 2, 2013, Associate Administrator Michael Goo, the Administrator's Science 
Advisor Glenn Paulson, and the SAB Office Director Vanessa Vu issued a memorandum 
(seep. 1 0) "Identifying EPA Planned Actions for Science Advisory Board (SAB) 
Consideration of the Underlying Science- Semi-annual Process" requiring EPA to 
provide short descriptions of major planned actions that are not yet proposed appearing 
in the semi-annual regulatory agenda 
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Attachment A: Identifying EPA Planned Actions for SAB Consideration 

* This process supplements the Deputy Administrator's annual memorandum requesting 
program and regional offices to identify scientific issues that might be appropriate for 
SAB consideration. 

SAB Process 

* The SAB Staff manages the semi-annual process for determining whether any planned 
EPA actions merit SAB advice and comment on the supporting science as part of the 
entire SAB operating plan (see Figure 1 ). 
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Attachment A: Identifying EPA Planned Actions for SAB Consideration 

annual Deputy Mministrator. memorandum 

1month 

A-3 

General process for managing SAB advisory 
activities 
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Attachment A: Identifying EPA Planned Actions for SAB Consideration 

Environmental Research, Development, and Demonstration Authorization Act 
[(ERDDAA), 42 U.S.C. 4365] 

TITLE 42--THE PUBLIC HEALTH AND WELFARE 

CHAPTER 55--NATIONAL ENVIRONMENTAL POLICY 

SUBCHAPTER Ill--MISCELLANEOUS PROVISIONS 

Sec. 4365. Science Advisory Board 

(a) Establishment; requests for advice by Administrator of Environmental Protection 
Agency and Congressional committees 

The Administrator of the Environmental Protection Agency shall establish a Science 
Advisory Board which shall provide such scientific advice as may be requested by the 
Administrator, the Committee on Environment and Public Works of the United States 
Senate, or the Committee on Science, Space, and Technology, on Energy and 
Commerce, or on Public Works and Transportation of the House of Representatives. 

(b) Membership; Chairman; meetings; qualifications of members 

Such Board shall be composed of at least nine members, one of whom shall be 
designated Chairman, and shall meet at such times and places as may be designated 
by the Chairman of the Board in consultation with the Administrator. Each member of 
the Board shall be qualified by education, training, and experience to evaluate scientific 
and technical information on matters referred to the Board under this section. 

(c) Proposed environmental criteria document, standard, limitation, or regulation; 
functions respecting in conjunction with Administrator 

(1) The Administrator, at the time any proposed criteria document, standard, 
limitation, or regulation under the Clean Air Act [42 U.S.C. 7401 et seq.], the Federal 
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Attachment A: Identifying EPA Planned Actions for SAB Consideration 

Water Pollution Control Act [33 U.S.C. 1251 et seq.], the Resource Conservation and 
Recovery Act of 1976 [42 U.S.C. 6901 et seq.], the Noise Control Act [42 U.S.C. 4901 
et seq.], the Toxic Substances Control Act [15 U.S.C. 2601 et seq.], or the Safe Drinking 
Water Act [42 U.S.C. 300f et seq.], or under any other authority of the Administrator, is 
provided to any other Federal agency for formal review and comment, shall make 
available to the Board such proposed criteria document, standard, limitation, or 
regulation, together with relevant scientific and technical information in the possession 
of the Environmental Protection Agency on which the proposed action is based. 

(2) The Board may make available to the Administrator, within the time specified by 
the Administrator, its advice and comments on the adequacy of the scientific and 
technical basis of the proposed criteria document, standard, limitation, or regulation, 
together with any pertinent information in the Board's possession. 

(d) Utilization of technical and scientific capabilities of Federal agencies and national 
environmental laboratories for determining adequacy of scientific and technical basis of 
proposed criteria document, etc. 

In preparing such advice and comments, the Board shall avail itself of the technical 
and scientific capabilities of any Federal agency, including the Environmental Protection 
Agency and any national environmental laboratories. 

(e) Member committees and investigative panels; establishment; chairmenship 

The Board is authorized to constitute such member committees and investigative 
panels as the Administrator and the Board find necessary to carry out this section. Each 
such member committee or investigative panel shall be chaired by a member of the 
Board. 

(f) appointment and compensation of secretary and other personnel; compensation of 
members 
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Attachment A: Identifying EPA Planned Actions for SAB Consideration 

(1) Upon the recommendation of the Board, the Administrator shall appoint a 
secretary, and such other employees as deemed necessary to exercise and fulfill the 
Board's powers and responsibilities. The compensation of all employees appointed 
under this paragraph shall be fixed in accordance with chapter 51 and subchapter Ill of 
chapter 53 of title 5. 

(2) Members of the Board may be compensated at a rate to be fixed by the President 
but not in excess of the maximum rate of pay for grade GS-18, as provided in the 
General Schedule under section 5332 of title 5. 

(g) Consultation and coordination with Scientific Advisory Panel 

In carrying out the functions assigned by this section, the Board shall consult and 
coordinate its activities with the Scientific Advisory Panel established by the 
Administrator pursuant to section 136w(d) of title 7. 

(Pub. L. 95-155, Sec. 8, Nov. 8, 1977, 91 Stat. 1260; Pub. L. 96-569, Sec. 3, Dec. 22, 
1980, 94 Stat. 3337; Pub. L. 103-437, Sec. 15(o), Nov. 2, 1994, 108 Stat. 4593; Pub. L. 
104-66, title II, Sec. 2021 (k)(3), Dec. 21, 1995, 109 Stat. 728.) 
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Attaclunent A: Identifying EPA Planned Actions for SAB Consideration 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON D.C. 20460 

2 OFFICE OF THEAOMINISTRA TOR 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

Identifying EPA Planned Actions for Science Advisory Board (SAB) 
Consideration of the Underlying Science- Semi-annual Process 

Michael Goo, Associate Administrator 
Office ofPolicy 

Glenn Paulson 
Science Advisor 

Vanessa Vu,Director 
SAB Staff Office 

General Counsel 
Assistant Administrators 
Associate Administrators 
Regional Administrators 

The purpose of this memorandum is to provide guidance for implementing improved 
coordination with the SAB, the goal of the memorandum dated January 19,2012 on that topic 
(Attachment A). 

We ask that you work with the Office of Policy to provide the SAB Staff Office with information 
about the science supporting major planned agency actions (Tier 1 and Tier 2 actions) that are in 
the pre-proposal stage. The 2012 Unified Agenda and Regulatory Plan was 
published on December 21,2012 on the Office of Management and Budget web site 
http://www .reginfo. gov /public/. 

Please provide the SAB Staff Office (contact: Angela Nugent) by 30,2013, a brief 
description of each action along with its supporting science, following the format provided in 
Attachment B. Please ensure that these submissions to the SAB are consistent with information 
developed in the action development process. 

This process supplements the Deputy Administrator's annual memorandum requesting program 
and regional offices- to identify scientific issues that might be appropriate for SAB consideration. 
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Attachment A: Identifying EPA Planned Actions for SAB Consideration 

We look forward to working with you on this new process to strengthen science supporting 
EPA's decisions. Please contact us or Caryn Muellerleile (202-564-2855) in the Office of Policy 
or Angela Nugent (202-564-2218) in the SAB Staff Office, should there be questions. 

Attachments 

cc: Administrator 
Deputy Administrator 
Chief of Staff 
Deputy Chief of Staff 
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Attachment A: January 19, 2012 Memorandum from Michal L. Goo 

A-9 

ED_000738_00003819-00013 



Attachment A: Identifying EPA Planned Actions for SAB Consideration 

A-10 

ED_000738_00003819-00014 



Attachment A: Identifying EPA Planned Actions for SAB Consideration 

Attachment B - Sample Description of Major Planned EPA Action
Information to be Provided to the SAB 

Name of action: Development of Best Management Practices for Recreational Boats Under Section 
312(o) ofthe Clean Water Act 

EPA Office originating action: OW 

Brief description of action and statement of need for the action: 

This action is for the development of regulations by EPA to implement the Clean Boating Act 
(Public Law 110-288), which was signed by the President on July 29, 2008. The Clean Boating Act 
amends section 402 of the Clean Water Act (CWA) to exclude recreational vessels from National 
Pollutant Discharge Elimination System permitting requirements. In addition, it adds a new CW A 
section 312( o) directing EPA to develop regulations that identify the discharges incidental to the 
normal operation of recreational vessels (other than a discharge of sewage) for which it is 
reasonable and practicable to develop management practices to mitigate adverse impacts on waters 
of the United States. The regulations also need to include those management practices, including 
performance standards for each such practice. Following promulgation of the EPA performance 
standards, new CW A section 312( o) directs the Coast Guard to promulgate regulations governing 
the design, construction, installation, and use of the management practices. Following promulgation 
of the Coast Guard regulations, the Clean Boating Act prohibits the operation of a recreational 
vessel or any discharge incidental to their normal operation in waters of the United States and waters 
of the contiguous zone (i.e., 12 miles into the ocean), unless the vessel owner or operator is using an 
applicable management practice meeting the EPA-developed performance standards. 

Timetable: 

Statutory: Phase 1 - 2009, Phase 2- 2010, and Phase 3-2011 
Regulatory Agenda: Phase 1 NPRM - 2013, Phase 1 FR - 2014 

Does the action rely on science that meets the EPA Peer Review Handbook definition of "an 
influential scientific or technical work product" that "has a major impact, involves 
precedential, novel, and/or controversial issues, or the Agency has a legal and/or statutory 
obligation to conduct a peer review?" 

No 

Scientific questions to be addressed and approach: 

Recreational boating activities can contribute to the spread of aquatic nuisance species, primarily 
through the secondary transport of organisms introduced to U.S. waters via other vectors. For 
example, recreational boating has been linked to the spread of Zebra and Quagga mussels from their 
initial introduction into the Great Lakes to other U.S. waters. Consequently, the Agency is 
considering the development of regulations designed to reduce the spread of such organisms by 
reducing propagule pressure from the recreational vessel vectors. Propagule pressure is a measure 
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Attachment A: Identifying EPA Planned Actions for SAB Consideration 

of the number of individual organisms released as well as the number of discrete release events. 
While there is a general consensus that an increase in propagule pressure increases the probability of 
establishing a self-sustaining population of an aquatic nuisance species, the probability is a complex 
function of a wide range of variables. These variables include species traits (e.g., viability, 
reproductive capability, and environmental compatibility) and environmental traits (e.g., retention of 
propagules, and interactions with resident species). When addressing secondary transport via 
recreational vessels, as this project is designed to specifically do, additional variables such as vessel 
characteristics, voyage type, and propagule exposure need to be considered. Due to the complexity 
of this issue, the Agency is seeking expert scientific opinions on management practices that can 
reduce propagule pressure that results from recreational boating activities. 

Plans for scientific analyses and peer review: 

The Agency is planning to convene a workshop on secondary transport of aquatic nuisance species 
via recreational vessels. Invited participants will have expertise in the field of invasion biology and 
each participant will be charged to provide their expert scientific opinion on management practices 
that the Agency should consider as part of this rule making. 
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Attachment B 
SAB Work Group Recommendations on 

Major EPA Planned Actions in the 
Spring 2015 Semi-Annual Regulatory Agenda 

The SAB formed a Work Group on EPA Planned Actions for SAB Consideration of the 
Underlying Science in June 2015 to review information and short descriptions provide by the 
EPA Program Offices on the major planned actions that are listed in the Spring 2015 semi
annual Unified Regulatory Agenda but not yet proposed. 

After reviewing the Descriptions of Tier 1 and Tier 2 Actions and additional information 
provided by EPA, SAB Work Group members developed and concurred on the 
recommendations and discussion provided in this attachment to the September 4, 2015 Work 
Group memorandum. 

EPA/OEI 

EPA/AR 

EPA/AR 

EPA/OCSPP 

Expansion of Industry Sectors Covered by the Taxies Release Inventory 
(TRI), Emergency Planning and Community Right-to-Know Act (EPCRA) 
Section 313 

Interstate Transport Rule for the 2008 Ozone NAAQS 

Federal Plan for Regulating Greenhouse Gas Emissions From Electric 
Generating Units 

Pesticides; Certification of Pesticide Applicators 

EPA/OCSPP Trichloroethylene (TCE); Rulemaking Under TSCA Section 6(a) 

EPA/OCSPP N-Methylpyrrolidone (NMP) and Methylene Chloride; Rulemaking Under 
TSCA Section 6(a) 

EPA/AR 
Review of the National Ambient Air Quality Standards for Particulate 
Matter 

1 

3 

9 

13 

16 

21 

26 
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Description of Planned EPA Tier 1 or Tier 2 Action 

1. Name of action: Expansion oflndustry Sectors Covered by the Toxics Release Inventory 
(TRI), Emergency Planning and Community Right-to-Know Act (EPCRA) Section 313 

2. RIN Number: 2025-AA33 

3. EPA Office originating action: Office of Environmental Information (OEI), Office of 
Information Analysis and Access (OIAA) 

4. Brief description of action and statement of need for the action: 

In support of the goal to provide comprehensive toxic chemical release and other waste 
management information to communities, this rule would consider expanding the scope of 
industry sectors covered by Emergency Planning and Community Right-to-Know Act (EPCRA) 
section 313, also known as the Toxics Release Inventory (TRI). As originally enacted, EPCRA 
313 applied only to the manufacturing industry sectors, i.e., sectors in Standard Industrial 
Classification (SIC) codes 20 through 39. The statute, however, also allows the EPA 
Administrator to add sectors to TRI to the extent that doing so is relevant to the purposes of 
EPCRA 313. Under this authority, in 1997, EPA added seven additional industry sectors to the 
list of sectors covered by TRI. This rule adds or expands coverage to the following industry 
sectors: Iron Ore Mining, Phosphate Mining, Solid Waste Combustors and Incinerators, Large 
Dry Cleaning, Petroleum Bulk Storage, and Steam Generation from Coal and/or Oil. 

5. Timetable: NPRM Signature: 06/22/2016 
Final Rule Signature: 06/07/2017 

6. Scientific products that will inform the action and plans for peer review: 

6(a). Describe the scientific work products that have been or will be developed to inform 
decisions regarding the planned action. 

OEI does not expect this rule will rely on science or technical work products but on legal 
precedent and parameters. 

6(b ). For each work product, describe the approach the agency is taking to develop the 
needed science or analysis (e.g., any inter-agency collaboration, workshops to 
inform the analysis). 

N/A 

6(c). For each work product, identify whether the action relies on science that meets the 
EPA Peer Review Handbook definition of "an influential scientific or technical 
work product" that "has a major impact, involves precedential, novel, and/or 
controversial issues, or the Agency has a legal and/or statutory obligation to conduct 
a peer review?" 

OEI does not expect this rule will rely on science or technical work products but on legal 
precedent and parameters. 

6( d). Peer review: 
Peer reviewed is not believed to be warranted for this rulemaking. 
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Recommendation from the SAB Work Group on EPA Planned Actions for SAB 
Consideration of the Underlying Science 

Name of planned action: Expansion oflndustry Sectors Covered by the Toxics Release 
Inventory, Emergency Planning and Community Right-to-Know Act Section 313 (RIN 2025-
AA33) 

Please respond to the following questions based on the short description EPA provided for 
the planned action. 

Yes No 
Is the action planned or under review by the SAB? If not, has EPA identified other X 
high-level external peer review (i.e., by the NAS, CASAC, or FIFRA SAP)? 
Is the action primarily administrative (i.e., involve reporting or record keeping)? X 
Has EPA characterized the action as one that has "an influential scientific or technical X 
work product" that "has a major impact, involves precedential, novel, and/or 
controversial issues, or the Agency has a legal and/or statutory obligation to conduct 
a peer review?" 
Is the action an extension of an existing initiative? X 

Please indicate whether the action merits a high, medium or low level of interest regarding 
the following historical SAB science- and problem-driven criteria, based on the short 
description EPA provided for the planned action. 

High Medium Low 
Involves scientific approaches that are new to the agency X 
Addresses areas of substantial uncertainties X 
Involves major environmental risks X 
Relates to emerging environmental issues X 
Exhibits a long-term outlook X 

Please provide a recommendation regarding whether the SAB should consider this action 
for review and comment on the adequacy of the supporting science and provide a brief 
rationale. 

Recommendation: This action does not merit further SAB consideration. 

This rule would consider expanding the scope of industry sectors covered by Emergency 
Planning and Community Right-to-Know Act (EPCRA) section 313, also known as the Toxics 
Release Inventory (TRI). As originally enacted, EPCRA 313 applied only to the manufacturing 
industry sectors (i.e., sectors in Standard Industrial Classification (SIC) codes 20 through 39). 
This rule adds or expands coverage to the following industry sectors: Iron Ore Mining, 
Phosphate Mining, Solid Waste Combustors and Incinerators, Large Dry Cleaning, Petroleum 
Bulk Storage, and Steam Generation from Coal and/or Oil. The Office of Environmental 
Information does not expect this rule will rely on science or technical work products but on legal 
precedent and parameters. 
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Description of Planned EPA Tier 1 or Tier 2 Action 

1. Name of action: Interstate Transport Rule for the 2008 Ozone NAAQS 

2. RIN Number: 2060-ASOS 

3. EPA Office originating action: Office of Air and Radiation, Office of Atmospheric 
Programs, Clean Air Markets Division 

4. Brief description of action and statement of need for the action: 

This proposed mle would address Clean Air Act requirements concerning the transport of air 
pollution across state boundaries. This action is the next step for the EPA to move forward with 
eastern states to address interstate transport of ozone with respect to the 2008 ozone National 
Ambient Air Quality Standards. EPA is proposing to update the Cross-State Air Pollution Rule 
(CSAPR) to limit the interstate transport of ozone pollution caused by ozone season emissions of 
nitrogen oxides (NOx) in eastern states, which affect the ability of downwind states to attain and 
maintain the 2008 ozone National Ambient Air Quality Standard (NAAQS). EPA is taking this 
action under Clean Air Act section 110(a)(2)(D)(i)(I), sometimes called the "good neighbor 
provision." EPA is proposing revised state emission reduction obligations to be implemented via 
Federal Implementation Plans that regulate electric generating units in eastern states. This action 
will reduce adverse air quality impacts in downwind states from ozone pollution that crosses 
state lines. In conjunction with other federal and state actions, this action will help assure 
attainment and maintenance of the ozone standard in the eastern part of the country. 

5. Timetable: 

Notice of Proposed Rulemaking- December 2015 
Final Rule- August 2016 

6. Scientific products that will inform the action and plans for peer review: 

6(a). Describe the scientific work products that have been or will be developed to inform 
decisions regarding the planned action. 

The analytical framework used in developing this proposed mle has been developed and refined 
over many years in support of a number of major mles, starting with the NOx SIP Call and, more 
recently, the Clean Air Interstate Rule and the Cross-State Air Pollution Rule (CSAPR). The 
CSAPR was recently affirmed by the U.S. Supreme Court 1 during judicial review of aspects of 
that mle. As with these past actions, this proposed mle involves evaluating the long range 
regional transport of air pollution in the eastern United States and developing a strategy to 
control upwind state contributions of air pollution to downwind states. Thus, the analytical 
framework and methods used to support this action are the same as were used in these past 
actions. 

The work products created for this effort are: ( 1) estimates of future year ozone concentrations 
and individual upwind state contributions to those concentrations; and (2) estimates of available 

1 EPA v. EME Homer City Generation, L.P. 134 5. Ct. 1584, 1606-07 (2014} 
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future year emission reductions from electric generating units. Work products will be developed 
using existing air quality and emissions models that have been used in OAR regulatory efforts in 
the previous actions described above. These models have been peer-reviewed and their use in 
this proposed regulation is routine and consistent with past practice. Specifically, we use the 
Comprehensive Air Quality Model with Extensions (CAMx version 6.10) to diagnose the air 
quality problem and the Integrated Planning Model (IPM version 5.14) to analyze potential 
remedies. 

The first work product created used the CAMx to estimate downwind ozone concentrations and 
upwind state contributions to those concentrations. CAMx is an Eulerian (grid) photochemical 
dispersion model that allows for integrated "one-atmosphere" assessments of gaseous and 
particulate air pollution (ozone, particulate matter, air toxics) over spatial scales ranging from 
neighborhoods to continents. It is designed to unify all of the technical features required of 
"state-of-the-science" air quality models into a single open-source system that is computationally 
efficient, flexible, and publicly available. Information on CAMx is available at 

The second work product created uses the Integrated Planning Model (IPM) to estimate the 
emissions from EGUs in the future. IPM is a multi-regional, dynamic, deterministic linear 
programming model of the U.S. electric power sector. It provides forecasts ofleast-cost capacity 
expansion, electricity dispatch, and emission control strategies for meeting energy demand and 
environmental, transmission, dispatch, and reliability constraints. IPM can be used to evaluate 
the cost and emissions impacts of proposed policies to limit emissions of sulfur dioxide (S02), 
nitrogen oxides (NOx), carbon dioxide (C02), hydrogen chloride (HCl), and mercury (Hg) from 
the electric power sector. Information on IPM is available at 
=~-'-'-'~~=~~'-"=~=~-=~~~~==='-'-· IPM has been used by the agency for 
regulatory modeling of electric power sector emissions for well over a decade. 

6(b ). For each work product, describe the approach the agency is taking to develop the 
needed science or analysis (e.g., any inter-agency collaboration, workshops to inform the 
analysis). 

There are several steps involved in the analytical framework used to develop this proposed rule. 
First, we estimate future year ozone concentrations by projecting existing ozone monitoring data 
using air quality modeling to identify locations that will have difficulty attaining the ozone 
NAAQS in a specific future year. Next, we use air quality source apportionment modeling to 
determine the contributions from each upwind state to each of the locations. States that 
contribute over a particular amount of ozone (i.e., 1% of the ozone NAAQS) are included in the 
rule. Next, we estimate emission reductions at various cost levels (e.g., the amount of emission 
reductions available at a particular marginal cost per ton of emission reduction) together with 
corresponding air quality modeling to select a level of emission reductions. Finally, the level of 
emission reduction is applied as a state budget limiting the amount of allowable seasonal 
emissions in each state. 

As described in section 6(a), we use CAMx to identify areas and monitors that will have 
difficulty attaining the NAAQS in the future. This is routine for developing and implementing 
numerous agency rules and is done by modeling several scenarios following all applicable 
guidance documents (e.g., http://www.epa.gov/ttn/scram/guidance_sip.htm). First, we simulate a 
base year (in this case, 2011) for which a comprehensive National Emission Inventory has been 
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developed (see and 
http://www.epa.gov/ttn/chief/emch/index.html#2011 for details on the National Emissions 
Inventory). The inputs of this inventory are subject to repeated review and public comment. 

Next, we develop a future emission inventory (in this case, 2017) and simulate the ozone air 
quality. Again, development of this inventory follows the modeling guidance and the inputs are 
subject to extensive public comment and review. The air quality modeling is used in a "relative 
sense," where the change in estimates from 2011 to 2017 is applied as a percent change to actual 
monitoring data from 2009-2013. The resulting air quality estimates are grounded in quality
assured air quality measurements. For the 2017 scenario, we use the source apportionment 
technique within CAMx to identify the contribution of pollution from ozone precursors. States 
and other stakeholders have utilized all of these modeling techniques and have found similar 
results. 

Finally, we use IPM to estimate the emissions from electric generating units in the future. For 
this effort, we use IPM to estimate the emissions from electric generating units present in each 
state in 2017 at various costs per ton of emission reductions. In other words, we identify the 
emissions that would be achieved in a state if all EGUs greater than 25 MW in the state used all 
emission controls and emission reduction measures available at each of the cost thresholds. In 
our preliminary modeling, we examined several cost thresholds (e.g., $500/ton, $1300/ton, and 
$3400/ton) where engineering analysis suggested that particular NOx emission reduction 
technology would be widespread, yielding cost-effective emission reductions. 

6(c). For each work product, identify whether the action relies on science that meets the 
EPA Peer Review Handbook definition of "an influential scientific or technical work 
product" that "has a major impact, involves precedential, novel, and/or controversial 
issues, or the Agency has a legal and/or statutory obligation to conduct a peer review?" 

Since EPA began using the Integrated Planning Model (IPM®) for power sector policy and 
regulatory analyses over 20 years ago, IPM has been periodically formally peer reviewed by 
multiple peer review processes. In the past 10 years alone, EPA has convened 7 separate panels 
of independent experts to review IPM's coal supply and transportation assumptions, natural gas 
assumptions, financial and industry structure assumptions, and model formulation. In addition, 
SAB committees reviewed IPM and its analytical results multiple times, including the Clean Air 
Science Advisory Committee as a part of setting the NAAQS for particulate matter, ozone, S02 
and NOx, and the Advisory Council on Clean Air Compliance Analysis as a part ofEPA's §812 
Reports to Congress. In relation to the §812 Report, the SAB observed that "For Electrical 
Generating Units (EGUs), the approach to use the Integrated Planning Model (IPM) for EGU 
projections appears to be the most scientifically valid approach." 2 IPM also underwent extensive 
expert review by the Council of Economic Advisors, the National Academy of Sciences, and 
Stanford University's Energy Modeling Forum project. Additional expert peer reviews ofiPM 
were conducted by regional and state planning organizations (e.g., RGGI, WRAP and OTAG), 

2 Source: "Advisory on Plans for Emissions Estimation in the Analytical Plan for EPA's Second Prospective Analysis

Benefits and Costs of the Clean Air Act, 1990-2020; An Advisory by the Advisory Council for Clean Air Compliance 
Analysis". Pg. 11. EPA-COUNCIL-ADV-04-001 (2004). 
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other federal agencies (FERC, GAO and DOE), and industries (e.g., TVA and SoCal), and 
research organizations (e.g., RFF, EPRI). 

The CAMx has been and continues to be widely used by the scientific and regulatory community 
to estimate the impacts on ozone of changes in emissions and to quantify the contributions to 
ozone from emissions in particular geographic areas and from specific source categories. CAMx 
has been evaluated against ambient ozone measurements in multiple studies by numerous 
groups. Applications and evaluations of CAMx have been published in peer-reviewed scientific 
journals over the course of the development of this model. 3 The source apportionment technique 
in CAMx used for calculating ozone contributions has been subject to an independent EPA
sponsored peer review by air quality modeling experts in the academic community. 

Finally, as a part of a wide range of federal and state regulatory development processes, 
including the rules mentioned above in 6(a), IPM and CAMx have been extensively reviewed by 
all components of the relevant stakeholder communities, as well as during federal litigation. 

6( d) Peer Review 

The Office of Air and Radiation (OAR) will not be developing new scientific work products that 
require peer review. As noted in 6(a) and 6(b), we are using well-established models, methods 
and data for evaluating the downwind impacts of ozone precursors. As described in 6( c), these 
models and data have been subject to peer review and quality assurance procedures. 

OAR considered the guidance in the peer review handbook and determined that additional peer 
review would not be necessary. The analytical framework used in developing this rule will not 
result in new scientific work products that meet the EPA Peer Review Handbook definition of 
"an influential scientific or technical work product." The products developed use models which 
have been adequately reviewed for the purposes used. According to the Handbook, "application 
of an existing, adequately peer-reviewed methodology or model to a situation that departs 
significantly from the situation it was originally designed to address may make peer review 
appropriate. Similarly, a modification of an existing, adequately peer-reviewed methodology or 
model that departs significantly from its original approach may also make peer review 
appropriate." As described above, the technical analyses for this action are based on models, 
methods and data that have been peer-reviewed in the past, do not depart in application from past 
uses and have not been significantly modified. Thus while the work products clearly provide a 
significant basis for the proposed regulation, in accordance with the EPA peer review handbook, 
they do not require peer review, nor do we believe such additional peer review would contribute 
significantly to the development of the needed products. 

3 Examples of journal articles on CAMx include: 
Byun, D.W., Kim, S.-T., Kim, S.-B., 2007. Evaluation of air quality models for the simulation of a high ozone 
episode in the Houston metropolitan area. AtmosphericEnvironment41, 837-853. 
Kemball-Cook, S., Parrish, D., Ryerson, T., Nopmongcol, U., Johnson, J., Tai, E., Yarwood, G., 2009. Contributions 
ofregional transport and local sources to ozone exceedances in Houston and Dallas: Comparison of results from a 
photochemical grid model to aircraft and surface measurements. Journal of Geophysical Research: Atmospheres 
(1984-2012) 114. 
Nam, J., Kimura, Y., Vizuete, W., Murphy, C., Allen, D.T., 2006. Modeling the impacts of emission events on 
ozone formation in Houston, Texas. Atmospheric Environment40, 5329-5341. 
Dunker, A.M., Koo, B., Yarwood, G. 2014. Sensitivity of atmospheric models to rate terms within complex 
chemical mechanisms. Atmospheric Enviromnent 98, 224-230. 
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Recommendation from the SAB Work Group on EPA Planned Actions for SAB 
Consideration of the Underlying Science 

Name of planned action: Interstate Transport Rule for the 2008 Ozone NAAQS (2060-ASOS) 

Please respond to the following questions based on the short description EPA provided for 
the planned action. 

Yes No 
Is the action planned or under review by the SAB? If not, has EPA identified other 
high-level external peer review (i.e., by the NAS, CASAC, or FIFRA SAP)? X 

Is the action primarily administrative (i.e., involve reporting or record keeping)? 
X 

Has EPA characterized the action as one that has "an influential scientific or technical 
work product" that "has a major impact, involves precedential, novel, and/or 
controversial issues, or the Agency has a legal and/or statutory obligation to conduct X 
a peer review?" 

Is the action an extension of an existing initiative? 
X 

Please indicate whether the action merits a high, medium or low level of interest regarding 
the following historical SAB science- and problem-driven criteria, based on the short 
description EPA provided for the planned action. 

High Medium Low 
Involves scientific approaches that are new to the agency X 
Addresses areas of substantial uncertainties X 
Involves major environmental risks X 
Relates to emerging environmental issues X 
Exhibits a long-term outlook X 

Please provide a recommendation regarding whether the SAB should consider this action 
for review and comment on the adequacy of the supporting science and provide a brief 
rationale. 

Recommendation: This action does not merit further SAB consideration. 

This proposed rule would limit interstate transport of ozone pollution in the eastern U.S. to areas 
expected to have problems attaining or maintaining the 2008 ozone National Ambient Air 
Quality Standard (NAAQS) by 2017. This is basically an update to EPA's Cross-State Air 
Pollution Rule (CSAPR), which focused on interstate contributions to violations of the 1997 
ozone NAAQS and 2006 PM2.s NAAQS. The proposed rule employs emissions inventory, 
emissions projection photochemical modeling and source attribution tools which have previously 
been employed in CSAPR, and which have previously been subject to rigorous external review. 
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The proposed rule used the Comprehensive Air Quality Model with Extensions model ,=.;..,.;:,.:..;.,:= 
-'-""~~~'--"-!to identify areas with projected nonattainment and maintenance problems in 2017, 
and applied the CAMx Ozone Source Apportionment Technology/Anthropogenic Precursor 
Culpability Analysis (OSAT/APCA) technique to identify interstate contributions from ozone 
precursors. Meteorological data for 2011 from the Weather Research Forecast model (WRF 
-"-==""'-"'-'-'-!was employed for both the 2011 base year and 2017 projection runs. The 2011 
National Emission Inventory (2011 NEI version 2- was used for baseline modeling 
and as the basis for 2017 emissions projections. Projections of2017 emissions include estimated 
effects from on-the-books control programs, with specific projections for electric generating 
units (EGU) emissions and costs developed using the Integrated Planning Model,~~-'--=== 

These tools have been widely used in, and evaluated and refined by, the scientific community, 
and have been presented in a wide range of peer-reviewed scientific publications. CAMx is an 
open-source, "state-of-the-science" air quality simulation model. The 
CAMx OSA T I APCA source apportionment technique used for calculating ozone contributions 
has been subject to an independent EPA -sponsored peer review by air quality modeling experts 
in the academic community. EPA has used the IPM model to project future electric power sector 
emissions and costs in many, various applications for more than 20 years, including NAAQS 
reviews overseen by the Clean Air Scientific Advisory Committee, and Clean Air Act cost/ 
benefit analyses reviewed by the Council on Clean Air Compliance Analysis. IPM has also seen 
extensive review by other federal agencies, regional, state and private sector groups. EPA's use 
of these tools in the current application is well documented in the technical support material, and 
the Agency continues to seek, and has been responsive to, public comments on the process, 
analysis tools, and underlying data. For the reasons indicated above, this action does not does not 
meet the criteria for SAB review, and the Work Group recommends against review at this time. 

The workgroup would however like EPA to comment on their continuing, exclusive use of the 
IPM model for projecting future EGU emissions (and costs). While IPM has been thoroughly 
vetted and consistently employed in many EPA applications over the years, it remains a 
proprietary tool, requiring contractor assistance to implement, and with internal functions that 
lack transparency and are difficult to test and evaluate. The stated goals of the current application 
are to "to support the work states are already doing to control ozone air pollution ... and to 
facilitate states' submissions of transport SIPs for the 2008 ozone standards". However, few state 
or regional organizations use IPM, preferring instead to employ lower cost, more flexible and 
more transparent EGU projection tools, such as the Eastern Regional Technical Advisory 
Committee Electric Generation Unit Forecast Tool Limited comparisons 
conducted to date between IPM and ERTAC EGU have indicated substantial differences in the 
projected overall timing, magnitude and spatial distributions of future EGU S02 and NOx 
emissions. This makes it difficult for states to coordinate their planning activities with EPA, and 
raises questions about the relative accuracies of the different projections. 

The Work Group notes that several actions on the Agency's current and previous regulatory agenda 
(i.e., Interstate Transport Rule for the 2008 Ozone NAAQS [2060-ASOS] and Greenhouse Gas New 
Source Performance Standard for Electric Generating Units-Emission Guidelines for Existing 
Sources [2060-AR33] respectively) rely on the Integrated Planning Model (IPM) for projecting 
future emissions of ozone precursors or greenhouse gases from electric generating units. The Agency 
used the IPM in numerous regulatory and policy analyses for more than 20 years, during which time 
it has undergone modification and extensive external review. However, as stated in the previous 
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paragraph, the Work Group notes that the closed-source, proprietary nature of IPM requires 
contractual assistance to mn and is not very transparent to external testing and evaluation. The 
Work Group did not evaluate the IPM. It would be helpful to know if the agency conducted 
analyses or has (or could it develop) future plans to: 

conduct periodic retrospective analyses of historical IPM performance? 
conduct periodic comparative analyses of results from IPM and other EGU projection 
tools? 
work toward adoption or development of more transparent, open-source EGU projection 
tools? 

While it is not critical to the current application, at some point it would be useful for EPA to 
conduct these retrospective analyses comparing historical IPM projections with actual EGU 
emissions and with the results of alternative EGU projection tools. The Work Group finds that it 
would be useful if the agency involved state, regional and utility industry participation in 
conducting this kind of retrospective model comparison analysis. 
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Description of Planned EPA Tier 1 or Tier 2 Action 

1. Name of action: Federal Plan Requirements for Greenhouse Gas Emissions from Electric 
Utility Generating Units Constructed on or Before January 8, 2014; Model Trading Rule 

2. RIN Number: 5832-AS47 

3. EPA Office originating action: The Office of Air Quality, Planning and Standards 
(OAQPS) in the Office of Air and Radiation (OAR) 

4. Brief description of action and statement of need for the action: 
This federal plan is an outgrowth of the Clean Power Plan for existing power plants, also 
called the Carbon Pollution Emission Guidelines for Existing Stationary Sources: Electric 
Generating Units (79 FR 34830) that were proposed in June, 2014. In these emission 
guidelines the EPA proposed to set state goals for reducing carbon dioxide (C02) from fossil 
fuel electric generating units (EGUs) after determining the Best System of Emission 
Reduction (BSER). The proposed BSER is made up of four building blocks: 1) heat rate 
improvements at coal-fired EGUs, 2) a shift in generation from steam units to natural gas 
combined cycle units, 3) an increase in non-emitting generation (e.g., renewable energy), and 
4) an increase in demand-side energy efficiency. The EPA has initiated this rulemaking for a 
federal plan as a mechanism for implementation of the emission guidelines for those states 
that do not develop an approvable state plan. The affected EGUs in the states that do not 
develop a sufficient state plan as part of the emission guidelines are the entities that will be 
subject to this rulemaking. 

Additional information about the Federal Plan for Regulating Greenhouse Gas Emissions 
from Electric Generating Units is available on EPA's Clean Power Plan web site: 

5. Timetable: This action is part ofthe President's Obama's Climate Action Plan. EPA plans to 
propose this action in the summer of 2015. 

6. Scientific products that will inform the action and plans for peer review: 

This proposed Federal Plan does not set any emission limitations or science based 
requirements and thus there are no new scientific products that will be created to inform this 
action. The standards which govern facility plans are those which were set under the Ill( d) 
rulemaking. That proposed action was reviewed by the SAB in 2014 as part of this SAB 
process for review of EPA proposals. A full list of technical support documents, detailing the 
scientific information relied upon in the Ill (d) action is available on EPA's Clean Power 
Plan website: 

~~~~~=¥~=c~~~~~~~~====~~~~~~~~~~~~ 

All this action does is puts in place a regulatory mechanism 
in the case a state fails to do so. 

6(a). Describe the scientific work products that have been or will be developed to 
inform decisions regarding the planned action. N/ A 
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6(b ). For each work product, describe the approach the agency is taking to develop the 
needed science or analysis (e.g., any inter-agency collaboration, workshops to inform 
the analysis). 

N/A 

6(c). For each work product, identify whether the action relies on science that meets the 
EPA Peer Review Handbook definition of "an influential scientific or technical work 
product" that "has a major impact, involves precedential, novel, and/or controversial 
issues, or the Agency has a legal and/or statutory obligation to conduct a peer review?" 

N/A 

6( d). Peer review: 

N/A 
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Recommendation from the SAB Work Group on EPA Planned Actions for SAB 
Consideration of the Underlying Science 

Name of planned action: Federal Plan Requirements for Greenhouse Gas Emissions from 
Electric Utility Generating Units Constructed on or Before January 8, 2014; Model Trading Rule 
(5832-AS47) 

Please respond to the following questions based on the short description EPA provided for 
the planned action. 

Yes No 
Is the action planned or under review by the SAB? If not, has EPA identified other X 
high-level external peer review (i.e., by the NAS, CASAC, or FIFRA SAP)? 

Is the action primarily administrative (i.e., involve reporting or record keeping)? X 

Has EPA characterized the action as one that has "an influential scientific or technical X 
work product" that "has a major impact, involves precedential, novel, and/or 
controversial issues, or the Agency has a legal and/or statutory obligation to conduct 
a peer review?" 

Is the action an extension of an existing initiative? X 

Please indicate whether the action merits a high, medium or low level of interest regarding 
the following historical SAB science- and problem-driven criteria, based on the short 
description EPA provided for the planned action. 

High Medium Low 
Involves scientific approaches that are new to the agency X 
Addresses areas of substantial uncertainties X 
Involves major environmental risks X 
Relates to emerging environmental issues X 
Exhibits a long-term outlook X 

Please provide a recommendation regarding whether the SAB should consider this action 
for review and comment on the adequacy of the supporting science and provide a brief 
rationale. 

Recommendation: This action does not merit further SAB consideration. 

This action is part of the President's Climate Action plan announced over two years ago and 
aims to provide those States that do not have an approvable plan to reduce carbon emissions by 
30% below 2005 levels with a federal plan as a mechanism for implementation of emission 
guidelines. Thus, the affected electric generating units (EGUs) will be located in states that do 
not develop a sufficient state plan as part of the emission guidelines. This action can be 
considered as an interim measure for rulemaking until states assume their own plans to reduce 
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emissions. The standards to be used under the planned action were covered under the Ill( d) 
mlemaking plan that was previously reviewed by the SAB in 2014 for the adequacy of science 
supporting the standard for the new stationary sources (electric utility generation units). That 
review recommended no further consideration. Furthermore, this action does not set new 
emissions guidelines or any science-based requirements and no new products are to be created 
through this action. 
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Description of Planned EPA Tier 1 or Tier 2 Action 

1. Name of action: Pesticides; Certification of Pesticide Applicators 

2. RIN Number: 2070-AJ20 

3. EPA Office originating action: Office of Chemical Safety and Pollution Prevention, Office of 
Pesticide Programs (OPP) 

4. Brief description of action and statement of need for the action: 

EPA is proposing changes to the existing regulation concerning the certification of applicators of 
restricted use pesticides (RUPs) in response to extensive stakeholder review of the regulation and 
its implementation since 197 4. EPA's proposed change would ensure the Federal certification 
program standards adequately protect applicators, the public, and the environment from risks 
associated with use ofRUPs. The proposed changes are intended to improve the competency of 
certified applicators ofRUPs, increase protection for noncertified applicators ofRUPs operating 
under the direct supervision of a certified applicator through enhanced pesticide safety training 
and standards for supervision of noncertified applicators, and establish a minimum age 
requirement for certified and noncertified applicators. In keeping with EPA's commitment to 
work more closely with Tribal governments to strengthen environmental protection in Indian 
country, certain changes are intended to provide more practical options for establishing 
certification programs in Indian country. 

The certification regulation has been in place since the 1970s without substantial change. EPA is 
proposing revisions to the existing certification regulation at 40 CFR part 171 in order to reduce 
occupational pesticide exposure and the incidence of related illness among certified applicators, 
noncertified applicators working under their direct supervision, and agricultural workers, and to 
ensure that when used according to their labeling, RUPs do not cause unreasonable adverse 
effects to applicators, workers, the public, or the environment. Discussions with State regulatory 
partners and key stakeholders over many years, together with EPA's review of incident data, 
have led EPA to identify several shortcomings in the current regulation that should be addressed. 

The Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA) requires EPA to consider the 
benefits of pesticides as well as the potential risks. This consideration does not override EPA's 
responsibility to protect human health and the environment; rather, where a pesticide's use 
provides benefits, EPA must ensure that the product can be used without posing unreasonable 
adverse effects to human health or the environment. Some pesticides may pose unreasonable 
adverse effects to human health or the environment without strict adherence to precise and often 
complex mitigation measures specified on the pesticide labeling-EPA classifies these products 
as restricted use. To ensure that the necessary measures are followed, EPA requires an additional 
level of precaution - these pesticides may be applied only by applicators who are certified or by 
noncertified applicators working under the direct supervision of a certified applicator. 
Certification serves to ensure competency of applicators to use these restricted products, and 
therefore to protect the applicator, persons working under the direct supervision of the applicator, 
the general public, and the environment through judicious and appropriate use ofRUPs. 

There are no previous proposals or litigation associated with this action. 
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5. Timetable: 

NPRM expected July 2015-

6. Scientific products that will inform the action and plans for peer review: 

6(a). Describe the scientific work products that have been or will be developed to inform 
decisions regarding the planned action. 

No scientific work products have been developed to inform decisions regarding the planned 
action. FIFRA requires EPA to provide copies of proposed rules to the FIFRA Scientific 
Advisory Panel (SAP) for review of any scientific issues related to the proposed rule. The FIFRA 
SAP considered whether to review the action and waived its review on September 4, 2014 
because the proposed revisions are administrative in nature and do not contain scientific issues 
that require the SAP's consideration. Therefore, OPP did not need to prepare any scientific or 
technical documents to support this proposed rule. 

6(b ). For each work product, describe the approach the agency is taking to develop the 
needed science or analysis (e.g., any inter-agency collaboration, workshops to inform the 
analysis). 
N/A 

6(c). For each work product, identify whether the action relies on science that meets the 
EPA Peer Review Handbook definition of "an influential scientific or technical work 
product" that "has a major impact, involves precedential, novel, and/or controversial 
issues, or the Agency has a legal and/or statutory obligation to conduct a peer review?" 
N/A 

6(d). Peer review: 
N/A 
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Recommendation from the SAB Work Group on EPA Planned Actions for SAB 
Consideration of the Underlying Science 

Name of planned action: Pesticides; Certification of Pesticide Applicators (2070-AJ20) 

Please respond to the following questions based on the short description EPA provided for 
the planned action. 

Yes No 
Is the action planned or under review by the SAB? If not, has EPA identified other X (see 
high-level external peer review (i.e., by the NAS, CASAC, or FIFRA SAP)? below) 

Is the action primarily administrative (i.e., involve reporting or record keeping)? X 

Has EPA characterized the action as one that has "an influential scientific or X 

technical work product" that "has a major impact, involves precedential, novel, 
and/or controversial issues, or the Agency has a legal and/or statutory obligation to 
conduct a peer review?" 

Is the action an extension of an existing initiative? X 

Please indicate whether the action merits a high, medium or low level of interest regarding 
the following historical SAB science- and problem-driven criteria, based on the short 
description EPA provided for the planned action. 

High Medium Low 
Involves scientific approaches that are new to the agency X 

Addresses areas of substantial uncertainties X 

Involves major environmental risks X 

Relates to emerging environmental issues X 

Exhibits a long-term outlook X 

Please provide a recommendation regarding whether the SAB should consider this action 
for review and comment on the adequacy of the supporting science and provide a brief 
rationale. 

Recommendation: This action does not merit further SAB consideration. 

EPA is proposing changes to the existing regulation concerning the certification of applicators of 
restricted use pesticides (RUPs) in response to extensive stakeholder review of the regulation and 
its implementation since 197 4. FIFRA requires EPA to provide copies of proposed rules to the 
FIFRA Scientific Advisory Panel for review of any scientific issues related to the proposed rule. 
The FIFRA SAP considered whether to review the action and waived its review on September 4, 
2014 because the proposed revisions are administrative in nature and do not contain scientific 
issues that require the SAB 's consideration. 
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Description of Planned EPA Tier 1 or Tier 2 Action 

1. Name of action: Trichloroethylene (TCE); Rulemaking Under TSCA Section 6(a) 

2. RIN Number: 2070-AK03 

3. EPA Office originating action: Office of Chemicals Safety and Pollution 
Prevention/Office of Pollution Prevention and Toxics 

4. Brief description of action and statement of need for the action: 
==~~~~~~~===~~~~~~~~provides authority for EPA to ban or 
restrict the manufacture (including import), processing, distribution in commerce, and use of 
chemicals, as well as any manner or method of disposal. EPA identified trichloroethylene (TCE) 
for risk evaluation as part of its TCE is used 
in industrial and commercial processes, and also has some limited uses in consumer products. In 
the for TCE, EPA identified risks 
associated with commercial degreasing and some consumer uses. EPA is initiating rulemaking 
under TSCA section 6 to address these risks. Specifically, EPA will determine whether the 
continued use of TCE in some commercial degreasing uses, as a spotting agent in dry cleaning, 
and in certain consumer products would pose an unreasonable risk to human health and the 
environment. EPA expects to issue a proposed rule in early 2016. This rule will undergo public 
notice and comment prior to being finalized in compliance with the Agency's Action 
Development Process. 

5. Timetable: EPA expects to issue a Notice of Proposed Rulemaking in 2016. 

6. Scientific products that will inform the action and plans for peer review: 

6(a). Describe the scientific work products that have been or will be developed to inform 
decisions regarding the planned action. 

6(b ). For each work product, describe the approach the agency is taking to develop the 
needed science or analysis (e.g., any inter-agency collaboration, workshops to inform the 
analysis). 

EPA also held an experts workshop on TCE alternatives and risk reduction approaches in July 
2014 . 
• 

6(c). For each work product, identify whether the action relies on science that meets the 
EPA Peer Review Handbook definition of "an influential scientific or technical work 
product" that "has a major impact, involves precedential, novel, and/or controversial 
issues, or the Agency has a legal and/or statutory obligation to conduct a peer review?" 
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Only the completed risk assessment product meets the EPA Peer Review Handbook definition of 
"an influential scientific or technical work product" that has a legal and/or statutory obligation to 
conduct a peer review. 

6( d). Peer review: 

B-18 

ED_000738_00003819-00035 



Recommendation from the SAB Work Group on EPA Planned Actions for SAB 
Consideration of the Underlying Science 

Name of planned action: Trichloroethylene (TCE); Rulemaking Under TSCA Section 6(a) 
(2070-AK03) 

Please respond to the following questions based on the short description EPA provided for 
the planned action. 

Yes No 
Is the action planned or under review by the SAB? If not, has EPA identified other X 
high-level external peer review (i.e., by the NAS, CASAC, or FIFRA SAP)? 

Is the action primarily administrative (i.e., involve reporting or record keeping)? X 

Has EPA characterized the action as one that has "an influential scientific or technical X 
work product" that "has a major impact, involves precedential, novel, and/or 
controversial issues, or the Agency has a legal and/or statutory obligation to conduct 
a peer review?" 

Is the action an extension of an existing initiative? X 

Please indicate whether the action merits a high, medium or low level of interest regarding 
the following historical SAB science- and problem-driven criteria, based on the short 
description EPA provided for the planned action. 

High Medium Low 
Involves scientific approaches that are new to the agency X 
Addresses areas of substantial uncertainties X 
Involves major environmental risks X 
Relates to emerging environmental issues X 
Exhibits a long-term outlook X 

Recommendation: This action does not merit further SAB consideration. 

Section 6 of the Toxic Substances Control Act (TSCA) provides authority for EPA to ban or 
restrict the manufacture (including import), processing, distribution in commerce, and use of 
chemicals, as well as any manner or method of disposal. EPA identified trichloroethylene (TCE) 
for risk evaluation as part of its Work Plan for Chemical Assessments under TSCA. TCE is used 
in commercial and consumer degreasing, as a spotting agent in dry cleaning, and in certain 
consumer products. 

In June of2014, the EPA published the TSCA Work Plan Chemical Risk Assessment for 
Trichloroethylene (TCE). The EPA is initiating rulemaking under TSCA section 6 to address 
these risks. Specifically, the EPA is seeking to determine whether the continued use of TCE in 
some commercial degreasing uses, as a spotting agent in dry cleaning, and in certain consumer 
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products poses an unreasonable risk to human health and the environment. The EPA expects to 
issue a proposed rule in early 2016. This rule will undergo public notice and comment prior to 
being finalized in compliance with the Agency's Action Development Process. 

Prior to publishing the TSCA Work Plan Chemical Risk Assessment for TCE, the EPA issued a 
draft version of this document for public review and comment. This was followed by a review 
process that consisted of internal review (EPA), a review by other federal agencies (e.g., OSHA, 
NIOSH), and an external peer review panel. The Workgroup confirmed in its fact finding stage 
that the Agency did follow Agency peer review guidelines. The Agency's procedures for the 
TSCA actions peer review include: 1) developing a Peer Review Plan for each assessment and 
that is submitted to the public record in the docket and on the agency's web page, 2) following a 
documented process for contractor led reviews of Highly Influential Science Assessments and 
Influential Science Assessments, and 3) announcing the peer review panel public meetings in the 
Federal Register4

. The Federal Register notice announces opportunities for public comment (at 
the meetings and the docket), the public meeting logistics, and the peer review panel members. 
The Federal Register notice is submitted to the docket and posted on the agency's web page in 
addition to being published. There was a process in place for the public to comment on proposed 
peer reviewers and the final external review panel (which numbered 9) consisted of members 
affiliated with academic, industrial, and nonprofit organizations. Members of the external review 
panel provided written responses to a set of detailed questions. The Agency responses to the 
external review panel comments were also posted publicly on an EPA website along with 
responses to public comments. There were also opportunities for public input on peer review 
plans, chemical assessments, and opportunities to submit relevant data on assessments to the 
EPA docket. 

The EPA did not include a quantitative assessment of environmental effects in this risk 
assessment because TCE has moderate persistence, low bioaccumulation, and low hazard for 
aquatic toxicity. The TCE risk assessment identified acute and chronic health risks to workers 
and consumers with direct (users) or indirect (bystander) exposure to TCE. Only the inhalation 
route of exposure was considered, as risk from dermal contact was determined to be much 
smaller. EPA concluded that there are both cancer and non-cancer risks associated with 
degreasing operations and spot cleaning. 

The Work Group sent the following question to EPA for additional information on how the 
agency is considering alternatives and risk reduction for TCE. 

Question: EPA convened an Expert Public Workshop on "Alternatives and Risk 
Reduction Approaches to Trichloroethylene (TCE) Use as a Degreaser" on July 29 and 
30,2014, with the goal of supporting activities to reduce the health risks from TCE 
exposures to consumers using spray aerosol degreasers and the risks to workers using 
TCE as a degreaser in small commercial shops identified in the final TCE risk 
assessment. Although alternatives to TCE were identified in the Workshop, no effort was 
made to reach consensus or provide direct input to the proposed rule scheduled for 
release in early 2016. It is not clear if specific alternatives to TCE will be part of the 
proposed rule, or if more input will be solicited to evaluate such alternatives. More 

4 The Agency's procedures for the TSCA actions peer review include: 1) developing a for each 
assessment and that is submitted to the public record in the docket and on the agency's web page, 2) following a 

documented process for =~=~~~="'-='-==~~~===="'-==:.:=.:.=._=::_:_:_:~==:.c== 
.:..:.===:.c.=J and 3) announcing the .r::.=~~~=.:.===~=~ 
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information on this would have been helpful for the Workgroup to determine the scope of 
the proposed rulemaking. 

Could the Agency please comment on whether specific alternatives to TCE will be part of 
the proposed rule, and if more public and/or expert input will be solicited to evaluate such 
alternatives? 

EPA Response: The Agency is initiating rulemaking under TSCA section 6 to address the 
risks identified in the Risk Assessments for certain uses of TCE, as well methylene 
chloride and n-methylpyrrolidone (NMP). TSCA section 6 requires the Agency to find 
that the chemical presents or will present an unreasonable risk of injury to health or the 
environment and to take action to adequately protect against the unreasonable risk using 
the least burdensome requirements. A proposed rule would describe the preferred risk 
management approach and explain how the approach achieves adequate protection using 
the least burdensome requirements. As part of that description, the Agency will 
characterize the likely alternative chemicals or processes that current producers and users 
of the regulated chemical could tum to as a result of the proposed risk management 
approach and based on market information. This information also would be included in 
any discussion of the costs and benefits of the selected risk management option that 
would be presented in the proposed rule. The public would have an opportunity to review 
and comment on the information considered and on the proposed rule as part of the 
regulatory process. 

The Workgroup concluded that EPA was thorough in seeking expert and public input and in 
compiling all available information as they developed the TSCA Work Plan Chemical risk 
assessment for TCE using the best available information and approaches. These assessments 
focused on those TSCA uses of TCE with significant potential for exposure to humans and/or the 
environment. Thus, the value-added of any possible further SAB review is likely to be marginal. 
Accordingly, it is recommended that this action does not merit further SAB consideration. 
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Description of Planned EPA Tier 1 or Tier 2 Action 

1. Name of action: N-Methylpyrrolidone (NMP) and Methylene Chloride; Rulemaking 
Under TSCA Section 6(a) 

2. RIN Number: 2070-AK07 

3. EPA Office originating action: Office of Chemical Safety and Pollution 
Prevention/Office of Pollution Prevention and Toxics 

4. Brief description of action and statement of need for the action: 
==~~~~~=::..==c.=c:.==-::~c:=c=-'-'-==~~ provides authority for EPA to ban or 
restrict the manufacture (including import), processing, distribution in commerce, and use of 
chemicals, as well as any manner or method of disposal. EPA identified n-methylpyrrolidone 
(NMP) and methylene chloride for risk evaluation as part of its ~~~=~~~== 
.~===""'-'=~~="-"". NMP and methylene chloride are used in commercial processes and 
in consumer products in residential settings. In the .;_;:;,.;;;=~~;:._.;:_~~~"'-=~=-==-.:~== 
.~~~~~~~~~=~~~~~and~~~~~~~~~~~~~~~~== 
~===~::::.!..-~~' EPA identified risks associated with commercial and consumer paint 
removal uses. EPA is initiating rulemaking under TSCA section 6 to address these risks. 
Specifically, EPA will determine whether the use ofNMP or methylene chloride in commercial 
and consumer paint removal poses an unreasonable risk to human health and the environment. 
EPA expects to issue a proposed rule in early 2016. This rule will undergo public notice and 
comment prior to being finalized in compliance with the Agency's Action Development Process. 

5. Timetable: EPA expects to issue a Notice of Proposed Rulemaking in early 2016. 

6. Scientific products that will inform the action and plans for peer review: 
6(a). Describe the scientific work products that have been or will be developed to inform 
decisions regarding the planned action . 
• 
• 

6(b ). For each work product, describe the approach the agency is taking to develop the 
needed science or analysis (e.g., any inter-agency collaboration, workshops to inform the 
analysis). 

6(c). For each work product, identify whether the action relies on science that meets the 
EPA Peer Review Handbook definition of "an influential scientific or technical work 
product" that "has a major impact, involves precedential, novel, and/or controversial 
issues, or the Agency has a legal and/or statutory obligation to conduct a peer review?" 
Only the completed risk assessment products meet the EPA Peer Review Handbook definition of 
"an influential scientific or technical work product" that has a legal and/or statutory obligation to 
conduct a peer review. 
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6( d). Peer review: 
• 

review completed . 
• 

completed. 
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Recommendation from the SAB Work Group on EPA Planned Actions for SAB 
Consideration of the Underlying Science 

Name of planned action: N-Methylpyrrolidone (NMP) and Methylene Chloride; Rulemaking 
Under TSCA Section 6(a) (2070-AK07) 

Please respond to the following questions based on the short description EPA provided for 
the planned action. 

Yes No 
Is the action planned or under review by the SAB? If not, has EPA identified other X 
high-level external peer review (i.e., by the NAS, CASAC, or FIFRA SAP)? 

Is the action primarily administrative (i.e., involve reporting or record keeping)? X 

Has EPA characterized the action as one that has "an influential scientific or technical X 
work product" that "has a major impact, involves precedential, novel, and/or 
controversial issues, or the Agency has a legal and/or statutory obligation to conduct 
a peer review?" 

Is the action an extension of an existing initiative? X 

Please indicate whether the action merits a high, medium or low level of interest regarding 
the following historical SAB science- and problem-driven criteria, based on the short 
description EPA provided for the planned action. 

High Medium Low 
Involves scientific approaches that are new to the agency X 
Addresses areas of substantial uncertainties X 
Involves major environmental risks X 
Relates to emerging environmental issues X 
Exhibits a long-term outlook X 

Recommendation: This action does not merit further SAB consideration. 

Section 6 of the Toxic Substances Control Act (TSCA) provides authority for EPA to ban or 
restrict the manufacture (including import), processing, distribution in commerce, and use of 
chemicals, as well as any manner or method of disposal. EPA identified n-methylpyrrolidone 
(NMP) and methylene chloride for risk evaluation as part of its Work Plan for Chemical 
Assessments under TSCA. NMP and methylene chloride are used in commercial processes and 
in consumer products in residential settings. In the August 2014 TSCA Work Plan Chemical 
Risk Assessment for methylene chloride and March 2015 TSCA Work Plan Chemical Risk 
Assessment for NMP, EPA identified risks associated with commercial and consumer paint 
removal uses. EPA is initiating rulemaking under TSCA section 6 to address these risks. 
Specifically, EPA will determine whether the use ofNMP or methylene chloride in commercial 
and consumer paint removal poses an unreasonable risk to human health and the environment. 
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EPA expects to issue a proposed mle in early 2016. This mle will undergo public notice and 
comment prior to being finalized in compliance with the Agency's Action Development Process. 

EPA issued separate draft risk assessments for NMP and methylene chloride for public review 
and comment. This was followed by a review process that consisted of internal review (EPA), 
other federal agencies (e.g., OSHA, NIOSH), and an external peer review panel. The Workgroup 
confirmed in its fact finding stage that the Agency did follow Agency peer review guidelines. 
The Agency's procedures for the TSCA actions peer review include: 1) developing a Peer 
Review Plan for both assessments and that is submitted to the public record in the docket and on 
the agency's web page, 2) following a documented process for contractor led reviews of Highly 
Influential Science Assessments and Influential Science Assessments, and 3) announcing the 
peer review panel public meetings in the Federal Register5

. The Federal Register notice 
announces opportunities public comment (at the meetings and the docket), the public meeting 
logistics, and the peer review panel members. The Federal Register notice is submitted to the 
docket and posted on the agency's web page in addition to being published. There was a process 
in place for the public to comment on proposed peer reviewers and the final external review 
panel (the combined panel was comprised of eight members) and consisted of members affiliated 
with academia, industry, and state government. Members of the external review panel provided 
written response to a set of detailed questions. The Agency responses to the external review 
panel comments were also posted publicly on an EPA website along with responses to public 
comments. There were also opportunities for public input on peer review plans, chemical 
assessments, and opportunities to submit relevant data on assessments to the EPA docket. 

EPA/OPPT did not include a quantitative assessment of environmental effects in this risk 
assessment because NMP has a low hazard profile for ecological receptors and low persistence 
and bioaccumulation if released into aquatic or terrestrial environments. The NMP assessment 
identified acute and chronic health risks to people, particularly pregnant women and women of 
childbearing age, who are exposed to paint and coating removal products containing high 
concentrations ofNMP; however, EPA concluded these risks could be minimized by using 
NMP-resistant gloves in well ventilated work areas to reduce exposure. While the Agency wrote 
in the "Fact Sheet on NMP" that the option oftransitioning to safe chemicals and greener 
processes/technologies was one option to mitigate risks from NMP, it was not clear that this 
option was considered. 

Similarly, EPA/OPPT mled out ecological impacts ofDCM during the problem formulation and 
scoping process because the aquatic toxicity of DCM for fish, aquatic invertebrates and aquatic 
plants is low. DCM is a probable human carcinogen and exhibits acute non-cancer effects and is 
used widely in consumer products. It has been detected with some frequency in drinking water, 
indoor environments, ambient air, groundwater and soil. The EPA assessment focused on 

5 Links to webpages for n-methylpyrrolidone 
The Agency's procedures for the TSCA actions peer review include: 1) developing a :...=~=.:.:=-=-:.:=for both 
assessments and that is submitted to the public record in the docket and on the agency's web page, 2) following a 

Links to webpages for methylene chloride 
The Agency's procedures for the TSCA actions peer review include: 1) developing ~_:_~~=~~for both 
assessments and that is submitted to the public record in the docket and on the agency's web page, 2) following a 

documented process for ==.:::=c:_c:~~="'-='-==~~.:::=====-:_==:.:=.:.:::::;_=::_:_:_:~==:.c== 
.~======and3)======~==~~~~~~~==~===== 
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estimating risk due to occupational and residential use of paint strippers containing DCM. As use 
of DCM as a paint stripper decrease, use of substitutes like NMP has been increasing. Given that 
both DCM and NMP were reviewed here, it raises the issue of relative safety of substitute 
chemicals. As with NMP, EPA recommends the option oftransitioning " ... to safer chemicals 
and greener processes/technologies, promotion of best practices, and phase out of uses," and that 
the Agency is evaluating potential actions that might result in reduced risks due to DCM. 
However, it is not clear how far along the Agency is with this evaluation. 

The Work Group sent the following questions to EPA for additional information on how the 
agency is considering alternatives and risk reduction for NMP and DCM. 

Question: The Agency wrote in the "Fact Sheet on NMP" that one option to mitigate 
risks from NMP was to transition to safe chemicals and greener processes/technologies, it 
was not clear that this option was considered. Could the Agency comment on whether 
this option to mitigate risk was considered at all as part of the Work Plan for Chemical 
Assessments for N-Methylpyrrolidone (NMP) and Methylene Chloride under TSCA? 

EPA Response: Under OPPT's existing chemicals program, risk mitigation options are 
developed after a risk assessment is completed and only are developed if the assessment 
indicates that the chemical poses risks to humans or the environment. The NMP 
assessment did indicate risks, and therefore at this time options are being developed to 
mitigate those risks. Those options, which may include transition to alternatives, will be 
discussed and evaluated through EPA's formal action development process as it develops 
its proposed rule for NMP and DCM (methylene chloride) used as paint/coating 
removers. 

Question: The agency did not identify alternatives to transition to safer chemicals and 
greener processes/technologies in the "Fact Sheet on DCM." Could the Agency comment 
on whether this option to mitigate risk was considered at all as part of the Work Plan for 
Chemical Assessments for Methylene Chloride? 

EPA Response: See above for NMP; the same applies for DCM. 

The Workgroup concluded that EPA was thorough in seeking expert, public input and in 
compiling all available information as they developed the TSCA Work Plan Chemical 
assessments for n-methylpyrrolidone (NMP) and methylene chloride using the best available 
information and approaches. These assessments focused on those TSCA uses of n
methylpyrrolidone (NMP) and methylene chloride with significant potential for exposure to 
humans and/or the environment. Thus, the value-added of any possible further SAB review is 
likely to be marginal. Accordingly, it is recommended that this action does not merit further SAB 
consideration. 
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Description of Planned EPA Tier 1 or Tier 2 Action 

1. Name of action: Review of the National Ambient Air Quality Standards for PM 

2. RIN Number: 2060-ASSO 

3. EPA Office originating action: Office of Air Quality Planning and Standards in the 
Office of Air and Radiation 

4. Brief description of action and statement of need for the action: 

Sections 108 and 109 of the Clean Air Act require the EPA to set, and to periodically 
review, primary (health-based) and secondary (welfare-based) National Ambient Air 
Quality Standards (NAAQS). The EPA has established NAAQS for six common air 
pollutants (particulate matter, ozone, nitrogen dioxide, sulfur dioxide, carbon monoxide, 
lead). The Agency is currently in the early stages of reviewing the NAAQS for 
particulate matter (PM). The Agency's decisions in this review will be based on 
consideration of the available scientific evidence and technical information on PM, 
advice from the Clean Air Scientific Advisory Committee (CASAC), and comments from 
interested stakeholder groups and members of the public. 

5. Timetable: 

Section 109 of the Clean Air Act establishes a 5-year review cycle for the NAAQS. For 
PM, the last review was completed on December 14,2012 (78 FR 3086). The EPA is 
currently in the planning stages for the next review. 

6. Scientific products that will inform the action and plans for peer review: 

6(a). Describe the scientific work products that have been or will be developed to 
inform decisions regarding the planned action. 
The EPA's National Center for Environmental Assessment (NCEA) will prepare the PM 
Integrated Science Assessment (ISA). The PM ISA will present a rigorous assessment of 
the most policy-relevant scientific evidence on PM. The ISA will provide the scientific 
basis for the review of the PM NAAQS. 

Building on the evidence assessed in the ISA, the EPA's Office of Air Quality Planning 
and Standards (OAQPS) will conduct quantitative analyses of PM exposures and risks 
and, as appropriate, will prepare a risk and exposure assessment document (REA) 
presenting and assessing these analyses. 

The OAQPS will also prepare a Policy Assessment document (PA) synthesizing the 
scientific evidence from the ISA and the exposure/risk information from quantitative 
analyses conducted. The P A will present considerations and conclusions of the EPA staff 
regarding the range of policy options that could be supported by the available evidence 
and information. 

None of these assessment documents are yet available. A first draft of the ISA is expected 
by the end of calendar year 2016. 
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6(b ). For each work product, describe the approach the agency is taking to develop 
the needed science or analysis (e.g., any inter-agency collaboration, workshops to 
inform the analysis). 

On February 9-11, 2015, the EPA held a kickoff workshop with internal and external 
scientific experts to solicit feedback on new science relevant for the PM review and on 
the key issues that will frame this review. Feedback received at this workshop will inform 
the development of the ISA, the REA (if prepared), and the P A. Draft versions of the 
ISA, REA (if prepared), and the P A will be reviewed at public meetings by the PM Panel 
of the Clean Air Scientific Advisory Committee (CASAC). Final documents will reflect 
staffs consideration ofCASAC advice and recommendations, as well as staffs 
consideration of the comments provided by members of the public. 

As noted above, none of these assessment documents are yet available. A first draft of the 
ISA is expected by the end of calendar year 2016. 

6(c). For each work product, identify whether the action relies on science that meets 
the EPA Peer Review Handbook definition of "an influential scientific or technical 
work product" that "has a major impact, involves precedential, novel, and/or 
controversial issues, or the Agency has a legal and/or statutory obligation to conduct 
a peer review?" 
The review of the PM NAAQS will rely on assessment documents that are designated as 
"highly influential scientific assessments" (HISA) and the review will encompass 
precedential, novel, and controversial issues. 

6( d). Peer review: 
As noted above, draft versions of the ISA, REA (if prepared), and P A will be reviewed at 
public meetings by the PM CASAC Panel. The PM CASAC Panel will be charged with 
providing written advice to the EPA Administrator, reflecting the consensus views of the 
Panel where appropriate. Information on CASAC and CASAC Panels can be found at: 
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Recommendation from the SAB Work Group on EPA Planned Actions for SAB 
Consideration of the Underlying Science 

N arne of planned action: Review of theN ational Ambient Air Quality Standards for PM (2060-
ASSO) 

Please respond to the following questions based on the short description EPA provided for 
the planned action. 

Yes No 
Is the action planned or under review by the SAB? If not, has EPA identified other X 

high-level external peer review (i.e., by the NAS, CASAC, or FIFRA SAP)? 

Is the action primarily administrative (i.e., involve reporting or record keeping)? X 

Has EPA characterized the action as one that has "an influential scientific or technical X 

work product" that "has a major impact, involves precedential, novel, and/or 
controversial issues, or the Agency has a legal and/or statutory obligation to conduct 
a peer review?" 

Is the action an extension of an existing initiative? X 

Please indicate whether the action merits a high, medium or low level of interest regarding 
the following historical SAB science- and problem-driven criteria, based on the short 
description EPA provided for the planned action. 

High Medium Low 
Involves scientific approaches that are new to the agency X 

Addresses areas of substantial uncertainties X 

Involves major environmental risks X 

Relates to emerging environmental issues X 

Exhibits a long-term outlook X 

Please provide a recommendation regarding whether the SAB should consider this action 
for review and comment on the adequacy of the supporting science and provide a brief 
rationale. 

Recommendation: The SAB should not consider this action for review. 

This action will undergo a multi-year detailed review process by the EPA Clean Air Scientific 
Advisory Committee and its PM Review Panel. CASAC is a F ACA committee. The PM Review 
Panel will be specifically constituted, in terms of independent scientific expertise, to review this 
proposed action. CASAC has statutory mandate under the Clean Air Act to advise the 
Administrator regarding the NAAQS. 
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To: Fritz, Matthew[Fritz.Matthew@epa.gov] 
From: Ingram, Amir 
Sent: Thur 9/3/2015 5:54:57 PM 
Subject: Administrator's Weekly Report- September 4, 2015 

Good afternoon, 

Attached, you'll find the Administrator's Weekly Report covering the period of September 
4 thru September 13. 

Please let us know if you have any questions or comments. 
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To: McCabe, Janet[McCabe.Janet@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov]; 
Garbow, Avi[Garbow.Avi@epa.gov]; Shenkman, Ethan[Shenkman.Ethan@epa.gov]; Page, 
Steve[Page.Steve@epa.gov]; Wood, Anna[Wood.Anna@epa.gov]; Ling, Michaei[Ling.Michael@epa.gov]; 
Koerber, Mike[Koerber.Mike@epa.gov]; South, Mia[South.Mia@epa.gov]; Bracht!, 
Megan[Brachti.Megan@epa.gov]; Aburano, Douglas[aburano.douglas@epa.gov]; Persoon, 
Carolyn[persoon.carolyn@epa.gov]; D'Agostino, Kathleen[dagostino.kathleen@epa.gov]; Triplett, 
Eric[Triplett.Eric@epa.gov]; Benjamin, Lynorae[benjamin.lynorae@epa.gov]; Huey, 
Joei[Huey.Joel@epa.gov]; Millett, John[Millett.John@epa.gov] 
Cc: Schmidt, Lorie[Schmidt.Lorie@epa.gov]; Srinivasan, Gautam[Srinivasan.Gautam@epa.gov]; 
Smith, Kristi[Smith.Kristi@epa.gov]; Versace, Paui[Versace.Paul@epa.gov] 
From: Ting, Kaytrue 
Sent: Thur 9/3/2015 4:47:44 PM 
Subject: Cincinnati Redesignation, 6th Circuit petition for rehearing en bane denied 

The 6th Circuit issued a decision today in Sierra Club v. EPA, Nos. 12-3169, 3182, and 
3420, denying the petitions for rehearing en bane in the Cincinnati redesignation case. 
EPA, Ohio, and a group of industry from Ohio petitioned for rehearing en bane, and the 
state of Indiana filed an amicus brief in support of our petitions. The denial order is 
attached. 

Attorney Client 
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Attorney Client 

Please let me know if you have any questions. 

Thanks, 

Kaytrue 
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To: 
From: 
Sent: 
Subject: 

701 

Goffman, Joseph [Goffman .Joseph@epa.gov] 
Wolff, Brian 
Wed 9/2/2015 2:54:52 PM 
here 

are 

tomorrow I 

Avenue NW 

DC 20004 

Direct: 202.508.5300 Fax: 202.508.5783 
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I 
EEl Board and Executives 

The U.S. electric utility industry is facing a number of critical environmental policy and 
regulatory issues that impact company strategic planning and decision-making. These issues 
are spurring major changes in electric power generation and transmission, particularly when 
combined with low natural gas prices, slow economic growth, increased use of renewable 
energy, and an aging generation fleet. 

The September CEO meeting will feature substantive discussion on the final greenhouse gas 
(GHG) emission reduction guidelines for existing fossil fuel-based units, the related 
proposed federal plan, and other key environmental issues. 

EEl Board Leads: 

Gerard M. Anderson, Chairman, President & CEO, DTE Energy Co. 
Lynn Good, President & CEO, Duke Energy 

Greenhouse Gas Performance Standards 

On August 3, EPA released final guidelines for states to regulate carbon dioxide (C02) 

emissions from existing fossil fuel-based power plants under Clean Air Act (CAA) 
section lll(d). The final guidelines create national uniform emission rate standards 
(lbs/MWh) for two types of electric generating units (EGU s ): 1) steam electric 
generating units and integrated gasification combined cycle (IGCC) units (generally, 
coal-based units); and 2) natural gas combined cycle (NGCC) units. Existing simple
cycle combustion turbines are not subject to regulation under section 111(d). EPA 
calculated separate interim and final uniform national emission rates for each type of 
affected unit using a 2012 baseline and based on the use of the best system of emission 
reduction (BSER). EPA derived these uniform national emission rates by assessing the 
reductions achievable through three Building Blocks, which it determined to be BSER: 
1) coal unit-level heat rate improvement; 2) increased utilization of existing NGCC units; 
and 3) increased use of renewable generation sources. The Building Blocks are used to 
calculate the uniform national emission rates for units, not states as in the proposed 
guidelines. These uniform emission rates are then used to derive state goals by applying 
them to each state, proportionate to the share of generation from coal-based units and 
NGCCs in the state's 2012 baseline. This new approach to goal setting targets greater 
consistency between and among the state goals. 

EPA assumes that all existing units achieve the national uniform emission rates in 2030, 
phasing in full compliance over the period 2022-2029. As a result, each state has an 
interim goal, measured on average from 2022-2029, and a final2030 goal. EPA also 
created three "step" periods within the overall2022-2029 interim period: 2022-2024, 
2025-2027, and 2028-2029. Units must comply with average emission goals within 
each step period as part of complying with the overall eight-year interim average goal. 
While EPA provides default goals for each of the step periods, states can define their 
own reductions for each step period as long as the eight-year interim average is satisfied. 
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Environment EEl Board and Chief Executives 2015 

Although the final goals are rate-based, EPA also has provided equivalent mass-based goals for each state, 
and states have the flexibility to choose which form of goal they want to pursue. EPA assumes that, given 
the sector's experience with trading and the ability to achieve cost-effective reductions through trading, 
all states will opt into a mass-based trading program. States must submit compliance plans to EPA by 
September 2016. If certain criteria are met, states may request two additional years to submit a plan. 

While recognizing a range of threshold legal issues, EEl's comments on the proposed guidelines focused 
substantially on identifying major concerns and on offering suggestions for how to address many of those 
concerns. An initial assessment of the final guidelines suggests that EPA took into consideration many of 
EEl's concerns and proposed solutions, but further analysis will be required given the significantly 
different structure of the final guidelines. EEl has developed an initial assessment and other outreach 
materials regarding the final guidelines and the proposed federal plan for states that do not file an approvable 
state plan. 

Simultaneous with releasing the final guidelines for existing sources, EPA issued final new source 
performance standards for new, modified, and reconstructed fossil fuel-based units under CAA section 
Ill (b). In the final rule, EPA set separate, achievable standards for new coal-based power plants ( 1,400 
lb/MWh)--which can be met by a highly efficient supercritical plant using partial carbon capture and storage 
or by an IGCC plant using co-firing with natural gas-and for NGCC units (1,000 lb/MWh). Non-baseload 
units must comply with a clean fuel input-based standard of 120 lb/MMBtu, which effectively exempts 
simple-cycle units from the 1,000 lb/MWh standard. These changes are generally responsive to issues raised 
by EEl in comments on the proposed standards. In particular, the final standards for modified and 
reconstructed units addressed EEl comments by altering the test for modification such that most units that 
retrofit with Mercury and Air Toxics Standards controls are not subject to unachievable C~ limits. 

Among the CEO discussion topics will be outreach to state public utility commissioners and other state 
officials, including key issues to address in the development of state plans. 

Additional Resources: 

Coal Combustion Residuals (CCR) Regulation 

On Aprill7, EPA published the final coal combustion residuals (CCR) rule, regulating CCR as a non
hazardous waste under SubtitleD of the Resource Conservation and Recovery Act (RCRA). While industry 
achieved its primary goal-securing SubtitleD, non-hazardous waste regulations-there are serious flaws in 

2 
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the rule. Among them, the self-implementing nature of the rule will result in significant compliance issues 
for the industry, and the fact that EPA has left the door open to regulate coal ash as a hazardous waste creates 
additional long-term uncertainty for electric utilities. 

Because the rule is self-implementing, affected facilities must comply with the new regulations regardless of 
whether a state adopts the rule. Even if a state adopts the rule and incorporates its criteria into the state's 
solid waste management program, the federal rule remains in place as an independent set of federal criteria. 
The rule neither requires regulated facilities to obtain permits nor requires states to adopt and implement the 
new rules, and cannot be enforced by EPA The rule's enforcement mechanism is for a state or citizen group 
to bring a RCRA citizen suit in federal district court against any facility that is alleged to be in non
compliance with the new requirements. 

The utility industry, through the Utility Solid Waste Activities Group (USWAG), continues to provide 
compliance assistance, including development of comprehensive analyses of the final rule and associated 
outreach materials, as well as obtaining interpretative guidance from EPA 

USW AG has filed a legal challenge to the final rule, arguing that some elements are invalid because EPA 
overstepped its statutory authority and others were promulgated without proper notice and comment. 
Environmental groups also challenged the rule, arguing that the rule should be more stringent. Briefing of the 
case likely will occur in late 20 15; a decision from the D. C. Circuit will not be issued before late 2016 or 
early 2017. 

EEl, USW AG, and the industry continue to advocate for legislation that would allow for the implementation 
of the CCR rule in an effective and practical manner. On July 22, the House passed H.R. 1734, the 
Improving Coal Combustion Residuals Regulation Act. The bill would essentially codify the CCR rule, 
establish national standards for CCR under RCRA Subtitle D, and allow states to create and enforce their 
own CCR permit programs. Companion legislation, S. 1803, has been introduced in the Senate. EEl, 
USW AG, the American Public Power Association, and the National Rural Electric Cooperative Association 
are on record supporting this legislation as it would eliminate the practical and enforcement challenges 
associated with the self-implementing nature of the final CCR rule. 

Continued CEO-level engagement with EPA will support ongoing efforts to obtain favorable regulatory 
interpretation and guidance from EPA regarding implementation of the CCR rule. On the legislative front, 
continued coordination with Members of Congress, federal agencies, state officials, and other stakeholders 
will be necessary to support CCR legislation addressing flaws in the rule and allowing the rule to be 
implemented by the states. 

Additional Resources: 

Waters of the United States 

The final rule revising the definition of "waters of the United States" (WOTUS) for all Clean Water Act 
(CWA) programs was published in the Federal Register on June 29. The rule was considered promulgated 
for purposes of judicial review on July 13 and became effective on August 28. 

The final rule broadens the scope of waters subject to federal jurisdiction. It is marginally improved in 
several areas important to utilities, yet will still trigger substantial new CW A regulatory requirements for 
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critical utility operations-including generation, transmission, and distribution-as well as the siting and 
construction of renewable energy sources. The final rule will pose implementation and compliance 
challenges for electric utilities. The final rule broadly defines tributaries, ditches, and adjacent waters, which 
will be an avenue to exert jurisdiction over many industrial waters. 

Slight improvements in the final rule underscore that waste treatment systems are largely excluded from 
jurisdiction, as are most artificial lakes and ponds, including cooling ponds. In addition, the preamble 
discusses certain engineered water management systems common at utility sites, such as fire control ponds 
and stormwater control features. These and other conveyances and operations associated with wastewater 
treatment would be excluded from jurisdiction. The broad assertion of jurisdiction also would subject utility 
projects that otherwise qualify for relatively streamlined permitting processes under nationwide or regional 
general permits to lengthier and costlier individual permit procedures, and to various other costs and 
uncertainties because more features would be deemed jurisdictional. This would increase costs of critical 
infrastructure projects and incrementally impede a smooth fleet transition to low-emitting generation sources. 

In summary, the final rule, even with slight improvements, remains broad and complex with endless 
unanswered compliance questions. This will lead to slow implementation and inconsistent jurisdictional 
decision-making. Implementation of the final rule will affect utilities and their customers, and is inconsistent 
with the Administration's stated goals of promoting grid resiliency and construction and upgrades of 
generation, including renewable energy facilities. All generation and transmission activities effectively are 
subject to federal CWA permits and the resulting cost and project delays. 

Thirty-one states have filed challenges to the final rule in various federal district courts. At least two of those 
filings are seeking a preliminary injunction. EEl, other members of the Utility Water Act Group (UW AG), 
and industrial interests also have filed challenges in federal circuit courts. Implementation of the rule will 
move forward absent a judicial stay, which is unlikely. 

EEl supports congressional efforts to obtain withdrawal or modification of the final rule. Both the House 
and Senate have introduced legislation to require EPA and the Corps to withdraw the rule and to engage in a 
more deliberative process. Going forward, EEl is coordinating with companies and states regarding potential 
implementation challenges, as well as with myriad stakeholders regarding litigation strategy. 

Additional Resources: 

Steam Electric Effluent Guidelines 

In June 2013, EPA proposed the first significant revision of the CW A steam electric effluent limitation 
guidelines (ELGs) in 30 years. EPA is obligated through a settlement agreement to finalize the rulemaking 
by September 30, 2015. The rulemaking is likely to set strict technology-based effluent limitations that will 
force technological and operational changes at existing coal-based facilities, many natural gas-based 
combined-cycle facilities, and some nuclear generation facilities. 

The four preferred regulatory options differ primarily in stringency for flue-gas desulfurization (FGD) 
wastewater and bottom ash transport water. For FGD wastewater, EPA may be poised to select chemical 
precipitation plus biological treatment as Best Available Technology (BAT), which likely portends stringent 
limits for mercury, arsenic, selenium, and nitrates. For bottom ash transport water, EPA has indicated a 
preference for dry or closed-loop handling at all units as BAT. 
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EEl and the industry have advocated for the removal of the proposal's anti-circumvention provisions, which 
would penalize facilities that reuse certain wastewaters (such as bottom ash transport water) in other plant 
processes. The industry also has proposed alternative limits for both FGD and bottom ash transport 
wastewater that are scientifically defensible and reflect the variability in fuels and dispatching patterns that 
are occurring for many baseload coal facilities. The alternative standards are protective of the environment 
and reflect more realistic, industry-wide feasibility of the selected technologies. 

EEl and UWAG have had extensive discussions with EPA and Office of Management and Budget (OMB) 
staff, focusing on the shortcomings in the EPA data set and analyses and promoting the applicability and 
feasibility of the suggested alternative standards. EEl will continue to advocate that EPA bases its ELG 
decisions on credible data and a full consideration of the economic, energy, and other impacts. 

Additional Resources: 

Ozone National Ambient Air Quality Standards and Interstate Transport 

EEl submitted comments on EPA's proposal to tighten the 2008 ozone National Ambient Air Quality 
Standards (NAAQS) in March. EPA has indicated its intent to tighten the 8-hour primary (health-based) 
standard of 75 parts per billion (ppb) to within the range of 65 to 70 ppb, and to set a secondary standard (to 
protect vegetation) within that same range. EEl recommended that EPA retain the current level of the 
primary ozone standard at 75 ppb. However, if EPA determines that a revision to the standard is necessary, 
EEl recommends that Agency not set the final primary standard below the top end of its proposed range of 
70 ppb. About half of the states support retaining the current standards. The standard is undergoing 
interagency review by OMB, and a final rule is required by October 1. 

EPA's proposal to lower the primary and secondary standards gives rise to a number of implementation 
concerns. Lowering the primary and secondary standards will result in many states and hundreds oflocal 
areas being designated as in non-attainment--especially in the Midwest and West. Negative consequences 
that result from non-attainment designation include controversial regulation of interstate transport of ozone 
precursors in permits and expensive emissions control retrofit requirements, including selective catalytic 
reduction, which EPA projects to occur on up to 51 gigawatts of generation capacity. Non-attainment status 
also comes with extensive economic consequences, including New Source Review permitting for new and 
modified units [and requirements to obtain offsets that, if available at all, can cost $100,000 per ton of 
nitrogen oxide (NOx)]. Excessively tight ozone standards also could clash with EPA's Clean Power Plan, as 
expanded ozone non-attainment designations will complicate the permitting of the new and expanded 
facilities needed to comply with CPP objectives. 

Interstate transport continues to be a complicated issue for the industry. Following a Supreme Court decision 
last year, the D.C. Circuit lifted the stay of the Cross-State Air Pollution Rule (CSAPR), and Phase 1 
currently is being implemented to address interstate transport related to the 1997 ozone and fine particulate 
matter (PM2.5) and 2006 PM2.5 NAAQS. The D.C. Circuit in July largely upheld CSAPR while issuing a 
remand without vacatur for specific issues regarding the over-control of emissions in EPA's Phase 2 budgets 
for numerous states. 

EPA separately is in the process of considering avenues to address the 2008 ozone standard and interstate 
transport. The Agency is focusing on state-led efforts to submit implementation plans, but is readying its 
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own federal plan since it will likely be sued by environmental groups wanting to force action on the issue. In 
July, EPA released a Notice of Data Availability (NODA) identifying states that EPA believes contribute to 
downwind nonattainment and also quantifYing their modeled contribution levels. EPA intends to use this 
data in a proposed Federal Implementation Plan (FIP) expected in late 2015. The upcoming proposed FIP 
likely would target 2017 for the beginning of compliance. A tighter 2015 ozone NAAQS will require 
another far-reaching interstate transport rule, potentially impacting western states and new types of emission 
sources. 

EEl and its members are working to address numerous other NAAQS standard setting and implementation 
challenges for the 2008 ozone, 2012 PM2.5,and 2010 sulfur dioxide (S~) NAAQS, including EPA's 
"Appendix W" proposed revisions regarding air quality modeling and EPA's cost manual estimates for N()( 
control expenditures. In addition, EEl submitted comments on an EPA regional haze proposal affecting 
numerous power generators in Arkansas that could set a worrisome precedent for future state regional haze 
plans and S02 and NOx emission reduction requirements for power generators and other emission sources. 

Additional Resources: 

Mercury and Air Taxies Standards (MATS) 

On June 29, the U.S. Supreme Court remanded EPA's Mercury and Air Toxics Standards (MATS) in 
Michigan v. EPA. The majority, in an opinion authored by Justice Scalia, held that EPA must consider 
cost-including cost of compliance--before deciding whether regulation is appropriate and necessary. The 
Court noted that it will be up to the Agency to decide within the limits of reasonable interpretation how to 
account for cost. The case was remanded to the D.C. Circuit for further proceedings. On August 10, EPA 
filed a motion with the D.C. Circuit stating that the Agency intends to seek remand without vacatur to 
address the Supreme Court's "limited holding," and that it plans to complete cost considerations before April 
15, 2016. MATS remains in effect until the D.C. Circuit acts. Accordingly, entities subject to MATS must 
comply with its terms absent further relief 

Compliance with the final rule began on April 15. Currently, a little less than half of the plants subject to the 
rule had at least one unit that received a one-year extension for compliance from their state or local 
permitting authority. No EEl member company has yet applied for a fifth-year extension. 

Transmission Siting 

Barriers to obtaining federal permits in a timely manner are delaying the siting and construction of new 
electric transmission lines needed to maintain reliability, enhance resiliency, and deploy renewable energy 
projects. The ability of states and utilities to comply with the Clean Power Plan could be impeded 
incrementally by delays in siting and permitting transmission lines. 

The Administration has launched initiatives to improve the siting and permitting of electric transmission 
lines. In October 2011, the Council on Environmental Quality established the Rapid Response Team for 
Transmission (RRTT) to streamline siting, permitting, and review of proposed transmission line projects on 
federal lands. The ultimate goal of the RRTT was to implement institutional changes in the way 
transmission is sited and permitted. The Administration issued a Presidential Memorandum in 2012 and an 
Executive Order in 2013 intended to modernize the federal permitting and project review process. The 
RRTT has been absorbed into these initiatives through the Steering Committee on Federal Infrastructure 
Permitting and Review (Steering Committee), which was established under the 2013 Executive Order. 
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In 2013, the Department of Energy (DOE) published a Request for Information on a new Integrated 
Interagency Pre-application (liP) Process to improve the performance of federal siting, permitting, and 
review processes for transmission. EEl's comments welcomed efforts to improve the efficiency, 
effectiveness, and predictability of these processes through early engagement and interagency coordination 
among entities with permitting authority. DOE has announced its intent to re-issue the liP Process as a 
proposed rulemaking in the last quarter of 2015. EEl continues to convene staff-level meetings with 
agencies comprising the Steering Committee, and to advocate for more efficient and cost-effective federal 
siting and permitting processes. 

As part of its Quadrennial Energy Review, DOE released a report on energy transmission, storage, and 
distribution (TS&D) on April21. Chapter IX of the report focuses on the siting and permitting ofTS&D 
infrastructure. The report contains positive recommendations for improving the federal siting and permitting 
process, including those advocated by EEL However, the recommendations fall short of directly addressing 
how project reviews and approvals will be improved at the field level where most of the decisions take place. 

Congress is taking steps to address these and other barriers to transmission siting and permitting. Legislation 
has been introduced in the Senate and the House to improve the federal siting and permitting process as part 
of efforts to develop comprehensive energy legislation. The Senate Energy and Natural Resources 
Committee approved the Energy Policy Modernization Act of2015. The legislation codifies the RRTT and 
includes elements of the QER recommendations to help improve timelines and efficiency of transmission 
permitting. Enactment of these provisions depends on passage of comprehensive energy legislation. 

Endangered Species Act 

As the number of new species and critical habitat being listed under the Endangered Species Act (ESA) 
grows, so too does the creative use of the ESA by federal agencies and environmental groups, increasing the 
impact on electric sector operations. Since a 2011 settlement agreement was reached by the U.S. Fish and 
Wildlife Service (USFWS) and several environmental advocacy groups, there has been a sharp increase in 
ESA listings by the USFWS. Some of the species being listed or considered for listing, and the 
corresponding designation of critical habitat, cover vast amounts of land, often across multi -state regions. 
The uptick in listings and overall implementation ofthe ESA increasingly is in conflict with federal 
reliability requirements and environmental regulations, potentially including the Clean Power Plan. 

USFWS has expressed its intent to improve ESA implementation and is in the process of finalizing two 
critical habitat rules and a voluntary pre-listing credit policy. USFWS also is creating more ESA Section 
4( d) rules for species listed as "threatened." Special ESA Section 4( d) rules, while providing some flexibility 
for utility operations, do not ameliorate the ESA-related difficulties electric utilities can face when 
constructing and operating generation and transmission facilities. In January 2015, the USFWS proposed to 
list the northern long-eared bat as a threatened species along with a special 4( d) rule that exempts vegetation 
management activities from take prohibitions. In March, EEl filed comments supporting the 4( d) rule, and 
advised the USFWS to exempt new and expanded transmission and distribution rights-of-way construction. 
While the USFWS is revising the rule based on comments received, an interim 4(d) rule is in effectuntil the 
rule becomes final in October 2015. 

EEl, the Avian Power Line Interaction Committee (APLIC), the Energy Wildlife Action Committee 
(EWAC), the National Endangered Species Act Reform Coalition (NESARC), and UW AG are working 
collaboratively to address the growing number ofESA-related challenges facing the electric sector. EEl and 
its member coalitions will continue to advocate for improved implementation of the ESA through proposed 
listings, regulations, and legislation. 

7 

ED_000738_00003858-00007 



Environment EEl Board and Chief Executives 

Avian Protection 

The avian protection issue is managed for the industry by APLIC, which currently is addressing issues 
related to the Bald and Golden Eagle Protection Act, Migratory Bird Treaty Act (MBTA), and the ESA. 
Federal agency implementation of these Acts in certain cases is inconsistent across regions, both within 
individual agencies and among the various federal land management agencies. 

2015 

The USFWS has proposed establishing programmatic incidental take permits under MBT A. Such a permit 
could provide utilities with decreased risk from prosecution if companies develop and follow an avian 
protection plan. At the request of the USFWS, APLIC provided technical information on how an MBT A 
incidental take permit could be implemented in an effective manner to protect birds while simultaneously 
maintaining electric reliability. APLIC also conducted a webinar on utility avian protection plans for the 
FWS National Energy Team. APLIC submitted comments on the USFWS Notice oflntent to authorize 
incidental take of migratory birds under MBT A. APLIC also expressed support for a path forward for a 
permit authorizing incidental takes of migratory birds, but stated concerns that the permit as proposed will 
not be feasible, worthwhile, cost-effective, or efficient for utilities. 

The USFWS is expected to make a decision on whether or not to list the greater sage-grouse under the ESA 
by September 30, 2015. APLIC has produced "Best Management Practices for Electric Utilities in Sage
Grouse Habitat." The document provides a toolbox of techniques aimed at avoiding and minimizing impacts 
of power line construction and maintenance to sage-grouse and their habitat. APLIC filed protest comments 
in response to the Bureau of Land Management's (BLM's) greater sage-grouse management land use plan 
amendments in the western states. APLIC identified numerous stipulations and conditions contained in the 
various amendments that will adversely impact the ability of electric utilities to site, operate, and maintain 
transmission and distribution lines in a cost-effective and reliable manner. 

Vegetation Management 

Electric utilities continue to experience significant delays when trying to gain access to their rights-of-ways 
(ROWs) located on federal lands to perform vegetation management activities. In light of federal electricity 
reliability guidelines related to vegetative management and the need to reduce the threat of catastrophic 
forest fires, EEl continues to advocate that the land management agencies-ELM, U.S. Forest Service, 
USFWS, and the National Park Service-have consistent policies and timely decision-making when it comes 
to protecting power lines on federal lands. EEl also continues to advocate for regulatory and legislative 
improvements to impediments to vegetative management activities on federal lands and streamlined access 
to ROWs to ensure power line safety. 

The House Subcommittee on Water, Power and Oceans held a hearing on May 20, 2015, to introduce 
legislation addressing this issue. H.R. 2358, the "Electricity Reliability and Forest Protection Act" promotes 
federal land management agency consistency, accountability, and timeliness as it relates to permitting 
vegetation management activities for electricity transmission and distribution lines on federal lands. The bill 
was reported favorably out of the House Natural Resources Committee in June and now awaits full 
consideration by the House. EEl also is in the process of renewing a Memorandum of Understanding with 
the federal agencies to facilitate cooperation and coordination among the parties regarding vegetation 
management within and immediately adjacent to existing and future electric transmission line ROWs and 
associated facilities. 

Other Issues 
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DRAFT- 08/31/15 

As usual, italicized text is for your consideration only. We will have the full 
morning to address environmental issues. 

Our discussions will focus primarily on the final Ill (d) guidelines, with some 
discussion of the pending proposed ozone standards. You will lead the discussion 
of NSPS issues, which will take up the majority of our time. The goals of our 
discussion are: a) ensuring Board members are up to speed on the final Ill (d) 
guidelines; b) reiterating the importance of engaging with states as they 
contemplate key issues regarding the development of state plans and, c) getting 
high-level CEO affirmation of the general direction of the EEl comments on the 
proposed Federal Plan and Clean Energy Incentive Program. The Ill (d) segment 
will start with remarks by EPA Acting Assistant Administrator for Air Janet 
McCabe and Associate Administrator for Air and Senior Counsel, Joe Goffman, 
followed by Q&A. We will then move into a discussion of the items noted above. 

Please indicate that we will continue to send out CEO transmittals on key issues, 
which usually include specific requests for CEO and staff-level assistance. 
Background materials on several critical topics, including those being discussed, 
were distributed in advance. 

I. GHGNSPS 

• [Nick Akins will open the discussion by introducing our guest speakers. His 
draft talking points follow. Background materials were distributed earlier.} 

A. Guest speakers -Nick Akins 

• Good morning. Our primary focus this morning is to discuss the final Ill (d) 
guidelines, though we will also spend a few minutes at the end on ozone issues. 
On Ill (d), first we will hear from our guest speakers- Janet McCabe and Joe 
Goffman with the EPA -then we will discuss next steps in the EEl process, and 
finally touch on other key lll(d)-related activities that will occur this year. 
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• It goes without saying that the Clean Power Plan, now a final rule, is one of the 
most sweeping and far-reaching environmental regulations ever promulgated by 
the federal government. This regulation is certain to do more to remake our 
industry than any single rule in history. 

• From its very inception, all the way to its recent release, EEl and its member 
companies have been deeply engaged in the rulemaking process. A major part 
of that engagement was directly with the most senior EPA officials, beginning 
with Administrator McCarthy-who has spoken to this Board several times in 
the past two years. 

• Just as crucial to that stakeholder engagement were a great many more sessions 
that EEl and its member companies had with our two speakers with us this 
morning-Janet McCabe, the acting Assistant Administrator for the Office of 
Air and Radiation, and Joe Goffman, the EPA Associate Assistant 
Administrator and Senior Counsel. 

• These two policymakers were arguably the chief architects of the CPP, and they 
know its every single nook and cranny. That expertise, coupled with a major 
willingness to hear all sides of the debate, made them crucial players in this 
regulatory puzzle. EEl staff, along with many of you in this room and your 
environmental policy teams, were regular visitors. 

• When it came down to the end, nobody got everything they wanted-which is 
true for every interest group that went before the agency. But I think it's more 
than fair to say that Janet and Joe were also very honest brokers and straight-up 
about where they stood and what was doable-and what wasn't. 

• I'm delighted that they are with us here this morning to give us their valuable 
perspective about where the rule ended up, and what comes next in terms of the 
implementation and the long-term outcomes. 

• Please join me in welcoming Janet McCabe and Joe Goffman. 

• [Following remarks by Janet and Joe, open the floor to questions. A list of key 
questions is attached in the event that member questions are exhausted.} 

• [McCabe and Goffman deliver remarks, followed by interaction with the EEl 
Board ... whereupon they leave the room approximately 9:45a.m.} 
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B. Recent Developments and Next Steps on lll(d) -Gerry Anderson 

1. Education 

• Let me briefly recap EEl activities following the release of the final 
guidelines before we move on to next steps. The day after their release, EEl 
staff held a members-only webinar to review key elements in the final 
guidelines and offer an initial assessment of how major issues highlighted in the 
EEl comments were addressed in the final rule. 

• Subsequently, EEl held a Board call to review the final guidelines and 
receive your initial reactions, as well as a webinar for key allies and other 
stakeholders that featured our guest speakers. EEl has also distributed a series 
of high-level assessments of the final rules and proposed Federal Plan, along 
with white papers on key issues with the final Ill (d) guidelines. 

• The high-level assessment of the finallll(d) guidelines looked at how key 
issues raised by EEl in our comments were addressed. The white papers -
which have been shared widely with you and your staff, and will be revised and 
updated as necessary- offer a more in-depth exploration of some of these key 
issues than the high-level assessments. 

• Going forward, EEl will hold a series of staff-level webinars to explore 
particular aspects of the final guidelines and to explore compliance issues. The 
first, tentatively scheduled for mid-September, will review how the goals and 
standards were set, as well as the Regulatory Impact Analysis. Other topics that 
will be explored include the decision-making process states will need to go 
through in addressing the final guidelines. EEl staff will also produce 
additional white papers and conduct analyses as necessary. 

• Let me pause here to see if there is any feedback on these educational efforts, or 
particular requests for additional products. 

2. State outreach 
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• [Show slide 1} 

• Under the final guidelines, it is important to note that affected units, not states, 
bear the responsibility for compliance. As a result, the main job of states is to 
apply emissions limits to units and decide whether to allow trading. However, 
the decisions states make regarding key design issues will determine the 
contours of compliance for affected units. 

• Thus, as we continue to review and analyze the final guidelines, we will also 
need to continue our outreach to state officials - such as the regulators and 
environment officials who will be responsible for developing and implementing 
state or federal plans -to help them understand the final guidelines. Many of 
the tools mentioned previously are designed to be helpful in this effort. 

• In addition, it will be important for each of us to be able to tell our public utility 
commissioners and state officials the impacts the final guidelines and reduction 
targets will have, and what it will take to meet them. Such state-specific 
analyses have proven to be very valuable tools in previous rulemakings. 

• We also will need to help states understand the impacts of each of the various 
choices that will have to be made going forward- whether or not to file, 
whether to pursue a mass- or rate-based plan, whether or not to allow trading, 
etc. This effort will likely involve each of us developing our own state-specific 
tools to help us tell our stories. 

• Even states not currently planning to file - for political, legal or other reasons
should at least become familiar with how general design issues for trading 
programs could impact them since some type of program will be imposed on 
them. Further, EPA has clearly signaled its desire to create a national trading 
program with the final rule, and it seems likely they will finalize a mass-based 
approach. 

• We will need to help walk sates through these issues and their impacts. Many 
of us are already engaged in such outreach, and I would encourage all of us to 
start talking to our state officials over the next several months as we complete 
our initial analyses of the final guidelines and develop a better understanding of 
which approaches will work best for our states. 

4 

ED_000738_00003859-00004 



DRAFT- 08/31/15 

• Let me pause here and see if there is any feedback regarding ongoing state-level 
outreach. 

• [Note: Gerry or Lynn could comment on their own activities to help start the 
discussion.} 

3. EEl comments on proposed Federal Plan 

• Of course, in order to advise our state officials we each will need to understand 
what these choices mean for us and our states, and where we have common 
views. I'd like to now tum to the proposed Federal Plan and the development 
of EEl's comments, as the process for doing this will help us explore and find 
any common ground on the issues I just outlined. 

• [Show slide 2} 

• This slide outlines the draft timeline proposed for developing and finalizing the 
EEl comments. This approach is very similar to the one we followed in 
developing the EEl comments on the draft Ill (d) guidelines. 

• Assuming an early September publication date, we will have a series of staff
level calls to address specific issues and identify common ground, which will 
help inform the development of the draft EEl comments. The draft comments 
will likely go out for member review in late October, be finalized in November 
and be filed in early December. 

• I currently envision an initial CEO call in mid-October to discuss the general 
approach to the EEl comments, and then a follow-up meeting to discuss the 
draft comments in conjunction with the EEl Financial Conference. Of course, 
we will also have the opportunity to review and comment on the EEl draft. 

• [Show slide 3} 

• The next two slides show some of the initial issues EEl has identified on which 
we may want to comment. Currently EEl envisions commenting on general 
design concerns related to both the mass-based and rate-based model trading 
issues, but not endorsing any particular compliance path, given the important 
role of the states and the range of individual member compliance concerns. 
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• There are also issues specific to the use of rate-based approaches, such as which 
activities are eligible to generate Earned Reduction Credits (ERCs), the 
commodity used in rate-based approaches. States pursuing a rate-based 
approach must also choose between allowing affected units to trade and 
creating their own glide paths for the interim period. 

• [Show slide 4} 

• This slide shows some of the issues with mass-based approaches, such as how 
to distribute the allowances, how many to set aside for special programs and 
whether or not to allow third parties to participate if allowances are auctioned. 

• As part of our comments on the proposed Federal Plan, we will also need to 
consider commenting on the proposed Clean Energy Incentive Program (CEIP). 
The CEIP is an attempt to in cent early action by allowing certain types of RE 
and EE projects to earn allowances or generate ERCs for their generation or 
energy savings that occurs in 2020 and 2021. 

• EEl staff looks forward to working with your teams to identify key issues and 
common positions where possible. Let me pause here and ask if there are any 
questions on our next steps or process for developing EEl's comments on the 
proposed Federal Plan. 

• [Open floor for discussion} 

C. Other Expected Developments- Lynn Good_ 

• I'd like to take a few minutes now to talk about some other Ill (d)-related 
activities we will be hearing about this fall. 

1. Congressional activity 

• The Clean Power Plan (CPP) will continue to be a partisan lightning rod in 
Congress, especially leading up to the December UN climate meeting in Paris. 

• Republicans likely will continue to take an aggressive approach to 
Congressional oversight hearings on the CPP, international climate 
negotiations, and other Administration climate/energy policies. 
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• We expect CPP opponents to offer a "resolution of disapproval" under the 
Congressional Review Act (CRA) once CPP published in the Federal Register. 

- CRA provides expedited legislative procedures to overturn a major rule: 
• Bypass committees of jurisdiction 
• Action within 60 legislative days 
• No amendments 
• Only requires simple majority to pass House and Senate 

But CRA still requires 2/3 votes in both chambers to override 
Presidential veto, which is virtually impossible to achieve 

• Other major anti-CPP themes we expect to hear in Congress: 
- Delay implementation of CPP pending judicial review 

• H.R. 2042 (Whitfield), which has passed the House 
• S. 1324 (Capito), which has passed the Senate EPW Committee 

(but not expected to get a floor vote) 
- Allow states to opt-out of CPP 

• Senate Majority Leader McConnell letter toNGA last March 
• H.R. 2042 (Whitfield) 
• S. 1324 (Capito) 

- Prohibition on federal carbon taxes or fees 
• Sen. Blunt amendment to Senate Budget Resolution in March 

• Now that we've seen the final CPP plan, there could be a renewed focus against 
"cap-and-trade." 

• On the other side of the aisle, most Democrats will focus on the threat of 
climate change and the need for significant GHG reductions, international 
agreements and "clean energy," among other things. 

• We also expect a general focus on U.S. positions-pro and con-in 
international climate negotiations leading up to the Paris meetings 

• But it is important to remember that it's virtually impossible to get 2/3 
majorities necessary to override the Presidential veto that will occur if any of 
the aforementioned efforts to slow the GHG rules succeeds. 

• [The following points could be covered, time permitting. Broader energy 
legislation: 

- Climate issues are also likely to be a prominent topic in broad energy 
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legislation being developed in the House and Senate. 
- As we saw during House and Senate committee markups in July, and 

during the Keystone XL debate in the Senate earlier this year, both 
Republicans and Democrats are likely to offer many amendments related 
to climate and/or the CP P, including proposals related to renewables 
and other "clean energy" resources and technologies.} 

2. Litigation 

• We'll also be hearing a lot about litigation efforts going forward. As soon as 
the Final Guidelines are published in the Federal Register, petitions for review 
and motions for stay will be filed. 

• In addition, a number of states and coal companies have already filed suit, and 
can be expected to continue their efforts to have the rule overturned. The 
Oklahoma attorney general has already filed and lost two lawsuits on the final 
rules. In addition, a coalition of fourteen states, led by West Virginia, has filed 
a petition seeking to have the rules overturned. 

• Whether or not any of these or the myriad other legal challenges likely to 
surface will succeed remains to be seen. And as we discussed in June, even the 
decision in the MATS case was somewhat moot since companies have already 
made the decisions and taken the actions needed to comply. 

• EEl will not be a party in the legal challenges since, as we agreed last June, 
EEl's charge was to: 

- Synthesize and analyze the numerous technical and policy issues 
underlying the proposed guidelines, with the goal of seeking to improve 
the draft guidelines as much as possible before they are finalized. 

- Do "no harm" relative to individual company political outreach and the 
inevitable legal challenges once the rule is finalized. 

3. U.N. Climate Summit in Paris 

• Finally, there is the U.N. international climate summit that will take place this 
December in Paris, the goal of which is to agree on a new global effort to 
reduce GHG emissions. The success of that effort, along with the durability of 
the Ill( d) guidelines, is a key piece of the President's legacy. 
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• To highlight the importance of the meeting and of efforts to address climate 
change, the White House has been announcing an almost weekly series of 
initiatives related to climate change throughout the year. 

• One of these key initiatives is the American Business Act on Climate Pledge, 
under which thirteen of the largest companies in the U.S. pledged to undertake a 
series of actions to reduce GHG emissions. BerkshireHathaway Energy was 
one of the companies that announced a pledge, and I have asked Greg Abel to 
say a few words about BHE's pledge. 

• [Turn the floor over to Greg Abel] 

• The administration is now working on a second round of pledge commitments. 
If you are interested in participating, please contact Quin Shea. The French are 
undertaking a similar effort with their companies, as are other developed 
countries, all with the goal of highlighting in Paris a wide range of business 
support for reducing GHG emissions and creating a lower carbon economy. 

• We have at least three CEOs that have expressed an interest in attending the 
Paris meetings, and EEl is working hard to put together a solid program to help 
maximize the time of CEOs and other member company staff participating. 

• Before we tum to ozone, let me open the floor for any comments on the Ill (d) 
rules and related processes. 

• [Open floor for discussion} 

II. Ozone Air Quality Standards - Gerry Anderson 

• [Gerry will cover the ozone issue, and suggested talking points are below. 
Background materials were provided earlier.} 

• Let us now turn to EPA's proposal to tighten the health-based ozone (03) air 
quality standard. EPA will revise the standard downward from 75 parts per 
billion (ppb) to within the proposed range of 65 to 70 ppb. The rule is currently 
undergoing interagency review at the White House Office of Management and 
Budget (OMB). EPA is under a court order to take final action by October 1, 
only three weeks from now. 
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• EEl comments recommended that EPA retain the current level of the ozone 
standard at 75 ppb but-should EPA nonetheless decide to revise the 
standard-then the Agency should not set the final primary standard below the 
top end of its proposed range of 70 ppb. 

• Our recent intelligence indicates that the final rule package EPA has sent over is 
for 70 ppb, but there is continued debate among certain White House staff about 
setting the final standard as low as 68 ppb. 

• Lowering the 03 standard will be especially impactful for areas near 
international borders and in the Western U.S., where background ozone levels 
can approach-and occasionally exceed-the proposed range of the standard. 

• Areas that fail the standard, for whatever reason, are designated as in "non
attainment," which has significant implications. First, many facilities in such 
areas will have to retrofit expensive control technologies, such as selective 
catalytic reduction to reduce NOx emissions, or close. 

• Second, a significantly lowered standard will increase permitting costs and 
delays, including for new natural gas facilities. Finally, a tight new standard 
will require further regulation of the interstate transport of ozone precursors 
beyond CSAPR. 

• It is critically important that EPA consider how new 03 standards will impact 
the power industry's planning for and compliance with other upcoming and 
recent EPA rulemakings, especially with regarding to CAA permitting of 
facilities expected to be important in complying with the Clean Power Plan. 
Further, it is vital that EPA not drop the level of the standard so far as to 
outpace the implementation tools available to our states and facilities, such as 
has happened with other recent national air quality standards. 

• Our sense is that in the very near-term a small group of 
CEOs-representing variously impacted companies-should meet with 
senior EPA and Administration officials to drive home the significance of 
this rulemaking. (Volunteers are welcome. We will ensure our small 
group has a Western presence- not just the historical Midwest and 
Eastern focus- given the potential western reach of this rule.) 

• EEl members are also encouraged to inform EPA and Administration staff 
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about your individual operational and compliance challenges. Even more 
important is that companies work with their states, many of which do not 
support tightening the standard, in the home stretch of this rulemaking. 

• Again, I want to thank the member companies for your own company 
comments and advocacy, as well as assistance with EEl efforts. 

• [Ask if there are any questions or comments, and open floor for discussion} 
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Subject: Draft TPs: Texas Industry Project (Thurs. Sept 3) 

Hi Joe and Debbie, attached are your draft talking points and additional prep material for your 
videoconference with the Texas Industry Project this Thursday from 1 -2 pm. You two will walk 
across the street to the Baker Botts office to take the videoconference while Mike will call into 
the meeting. I attached the event form with additional background info. 

Baker Botts asked that we hit the following topics in our remarks: CPP- response to legal 
critiques, and implications for future focus on other business sectors (e.g., refining, chemical); 
O&G (methane rule; aggregation/source determination; minor permits on tribal lands; NSPS 
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Joe- I also attached the Texas CPP State Fact Sheet 

Debbie- I also attached some additional background materials on SSM. The summary below 
and attached documents may be useful. If there are any topics you would like Mike to cover 
instead, let us know. 

From: Sutton, Lisa 
Sent: Friday, August 28,2015 5:17PM 
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With input from Geoff and Kristi in OGC, and from Megan in OAQPS, here is some material that you might share with 
Joe Goffman so that he can prepare for a meeting next week with the Texas Industry Project ("TIP"). On the SSM SIP 
front, we figure Joe is interested in having any facts/updates he could share with this industry coalition, as well as 
some background information (not to share but just to help him feel informed). Recall that TIP is a coalition 
"composed of 70 companies in the chemical, refining, oil and gas, electronics, forest products, terminal, electric utility, 
transportation, and national defense industries with operations in Texas." 
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If Joe would like further detail, we can of course set up a call with him for early next week. 

--Lisa S. 

ED_000738_00003868-00004 



To: McCoy, Britney[McCoy.Britney@epa.gov] 
Cc: Shaw, Betsy[Shaw.Betsy@epa.gov]; Stewart, Lori[Stewart.Lori@epa.gov]; Goffman, 
Joseph[Goffman.Joseph@epa.gov]; Knapp, Kristien[Knapp.Kristien@epa.gov]; Friedman, 
Kristina[Friedman.Kristina@epa.gov]; Henigin, Mary[Henigin.Mary@epa.gov]; Rush, 
Alan[Rush.Aian@epa.gov]; Iglesias, Amber[lglesias.Amber@epa.gov]; Vasu, Amy[Vasu.Amy@epa.gov]; 
Culligan, Kevin[Culligan.Kevin@epa.gov]; Fruh, Steve[Fruh.Steve@epa.gov]; Fellner, 
Christian[Fellner.Christian@epa.gov]; Jones, Toni[Jones.Toni@epa.gov]; Swanson, 
Nicholas[Swanson.Nicholas@epa.gov]; Thompson, Fred[Thompson.Fred@epa.gov]; Morgan, 
Ruthw[morgan.ruthw@epa.gov]; Owens, Nicole[Owens.Nicole@epa.gov]; Adams, 
Darryi[Adams.Darryl@epa.gov]; Muellerleile, Caryn[Muellerleile.Caryn@epa.gov]; Brown, Stephanie 
N.[Brown.StephanieN@epa.gov]; Jutras, Nathaniei[Jutras.Nathaniel@epa.gov]; Pritchard, 
Eileen[Pritchard.Eileen@epa.gov]; Millett, John[Millett.John@epa.gov]; Drinkard, 
Andrea[Drinkard.Andrea@epa.gov]; Dennis, Allison[Dennis.AIIison@epa.gov]; Hamilton, 
Sabrina[Hamilton.Sabrina@epa.gov]; Faulkner, Martha[Faulkner.Martha@epa.gov]; Matthews, 
Barbara[Matthews. Barbara@epa .gov]; Eagles, Tom[Eagles. Tom@epa .gov]; Saltman, 
Tamara[Saltman.Tamara@epa.gov]; Hutson, Nick[Hutson.Nick@epa.gov]; Johnson, 
Mary[Johnson.Mary@epa.gov] 
From: Mcquilkin, Wendy 
Sent: Tue 9/1/2015 7:12:43 PM 
Subject: SAN 5548-- 111 (b) Inadvertent Errors Package for Greenhouse Gas Emissions from New, 
Modified, and Reconstructed Stationary Sources: Electric Utility Generating Units ---CMS# OAR-15-001-
3178) 

Standards of Performance for Greenhouse Gas Emissions from New, Modified, and 
Reconstructed Stationary Sources: Electric Utility Generating Units(111 (b) 

5-001-

ED_000738_00003876-00001 



Stewart 

Janet 

Reviewer: 

Return 

Inadvertent Errors Package) (SAN5548) 

Final Rule (Inadvertent Error) 

Nick Hutson, Dr. 919 541-2968 
Mary Henigin, 202 564-2186 

McQuilkin 

ED_000738_00003876-00002 



564-1 

ED_000738_00003876-00003 



&E 

Regulatory Impact Analysis for the Final Standards of 
Performance for Greenhouse Gas Emissions from New, 
Modified, and Reconstructed Stationary Sources: Electric Utility 
Generating Units 

ED_000738_00003879-00001 



EPA-452/R-15-005 
August 2015 

Regulatory Impact Analysis for the Final Standards of Performance for Greenhouse Gas 

Emissions from New, Modified, and Reconstructed Stationary Sources: Electric Utility 
Generating Units 

U.S. Environmental Protection Agency 

Office of Air Quality Planning and Standards 

Health and Environmental Impacts Division 

Research Triangle Park, NC 

ii 

ED_000738_00003879-00002 



CONTACT INFORMATION 

This document has been prepared by staff from the Office of Air Quality Planning and 

Standards, U.S. Environmental Protection Agency. Questions related to this document should 

be addressed to Amanda Curry Brown, U.S. Environmental Protection Agency, Office of Air 

Quality Planning and Standards, Research Triangle Park, North Carolina 27711 (email: 

CurryBrown.Amanda@epa.gov). 

ACKNOWLEDGEMENTS 

In addition to EPA staff from the Office of Air Quality Planning and Standards, personnel 

from the U.S. EPA Office of Atmospheric Programs and Office of Policy contributed data and 

analysis to this document. 

iii 

ED_000738_00003879-00003 



ERRATA SHEET 

The original version of this Regulatory Impact Analysis, published August 3, 2015, was replaced 

to incorporate the technical corrections listed in this errata sheet. None of these technical 

correction affect the analysis or results. 

location Error Correction 

p. 4-4 

p. 4-4 

p. 4-4 

p. 4-5 

p. 4-6 

p. 4-7 

p.4-14 

iv 

ED_000738_00003879-00004 



AEO 

ANSI 

ASTM 

BPT 

BSER 

Btu 

CAA 

CAIR 

CCR 

ccs 
CESA 

CFR 

CH4 

C02 

C02e 

CRA 

CRF 

CSAPR 

CT 

CUA 

DOE 

EGU 

EIA 

ELG 

EMM 

EO 

EOR 

EPA 

FERC 

FOM 

FR 

FRCC 

GDP 

GHG 

ACRONYMS 

Annual Energy Outlook 

American National Standards Institute 

American Society for Testing and Materials 

Benefit-per-Ton 

Best System of Emissions Reduction 

British Thermal Units 

Clean Air Act 

Clean Air Interstate Rule 

Coal Combustion Residuals 

Carbon Capture and Sequestration or Carbon Capture and Storage 

Clean Energy States Alliance 

Code of Federal Regulations 

Methane 

Carbon Dioxide 

Carbon Dioxide Equivalent 

Congressional Review Act 

Capital Recovery Factor 

Cross-State Air Pollution Rule 

Combustion Turbines 

Climate Uncertainty Adder 

U.S. Department of Energy 

Electric Generating Unit 

U.S. Energy Information Administration 

Effluent Limitation Guidelines 

Electricity Market Module 

Executive Order 

Enhanced Oil Recovery 

U.S. Environmental Protection Agency 

Federal Energy Regulatory Commission 

Fixed Operating and Maintenance 

Federal Register 

Florida Reliability Coordinating Council 

Gross Domestic Product 

Greenhouse Gas 

v 

ED_000738_00003879-00005 



GS 

GW 

GWh 

lAM 

ICR 

IGCC 

IOU 

IPCC 

IPM 

IPP 

IRP 

IWG 

kWh 

lb 

LCOE 

MATS 

MMBtu 

MW 

MWh 

N20 

NATCARB 

NCA3 

NEEDS 

NEMS 

NERC 

NETL 

NGCC 

NOAK 

NODA 

NOx 

NRC 

NSPS 

NTTAA 

OMB 

PM2.s 

Geologic Sequestration 

Gigawatt 

Gigawatt-hours 

Integrated Assessment Model 

Information Collection Request 

Integrated Gasification Combined Cycle 

Investor Owned Utility 

Intergovernmental Panel on Climate Change 

Integrated Planning Model 

Independent Power Producers 

Integrated Resource Plan 

Interagency Working Group 

Kilowatt-hour 

Pound or Pounds 

Levelized Cost of Electricity 

Mercury and Air Taxies Standards 

Million British Thermal Units 

Megawatt 

Megawatt-hour 

Nitrous Oxide 

National Carbon Sequestration Database and Geographic Information 

System 

Third National Climate Assessment 

National Electric Energy Data System 

National Energy Modeling System 

North American Electric Reliability Corporation 

National Energy Technology Laboratory 

Natural Gas Combined Cycle 

Nth of a Kind 

Notice of Data Availability 

Nitrogen Oxide 

National Research Council 

New Source Performance Standard 

National Technology Transfer and Advancement Act 

Office of Management and Budget 

Fine Particulate Matter 

vi 

ED_000738_00003879-00006 



PM NAAQS 

PRA 

RES 

RFA 

RGGI 

RIA 

RPS 

SC-C02 

SCPC 

SF6 

SIP 

so2 
Tcf 

TkWh 

TSD 

TS&M 

UMRA 

u.s.c. 
USGCRP 

USGS 

VOM 

National Ambient Air Quality Standards for Particulate Matter 

Paperwork Reduction Act 

Renewable Electricity Standards 

Regulatory Flexibility Act 

Regional Greenhouse Gas Initiative 

Regulatory Impact Analysis 

Renewable Portfolio Standards 

Social Cost of Carbon 

Super Critical Pulverized Coal 

Sulfur Hexafluoride 

State Implementation Plan 

Sulfur Dioxide 

Trillion Cubic Feet 

Trillion Kilowatt-Hours 

Technical Support Document 

Transportation Storage and Monitoring 

Unfunded Mandates Reform Act 

U.S. Code 

U.S. Global Change Research Program 

U.S. Geological Survey 

Variable Operating and Maintenance 

vii 

ED_000738_00003879-00007 



Acronyms ................................................................................................................................. v 

Executive Summary ............................................................................................................. ES-1 

ES.1 Background and Context of Final Rule ............................................................... ES-1 

ES.2 Summary of the Final Rule ................................................................................ ES-2 

ES.3 Key Findings of Economic Analysis .................................................................... ES-3 

Chapter 11ntroduction and Background ............................................................................... 1-1 

1.1 lntroduction ........................................................................................................ 1-1 

1.1.1 Legal Basis for this Rulemaking ............................................................... 1-1 

1.1.2 Regulatory Analysis ................................................................................. 1-3 

1.2 Background for the Final EGU New, Modified, and Reconstructed Source 
GHG Standards .................................................................................................... 1-5 

1.2.1 Baseline and Years of Analysis ................................................................. 1-5 

1.2.2 Definition of Affected EGUs ..................................................................... 1-6 

1.2.3 Regulated Pollutant ................................................................................. 1-7 

1.2.4 Emission Limits ........................................................................................ 1-7 

1.2.5 Emission Reductions ................................................................................ 1-8 

1.3 Organization of the Regulatory Impact Analysis ................................................. 1-9 

Chapter 2 Electric Power Sector Profile ................................................................................ 2-1 

2.1 Introduction ........................................................................................................ 2-1 

2.2 Power Sector Overview ....................................................................................... 2-1 

2.2.1 Generation .............................................................................................. 2-1 

2.2.2 Transmission ........................................................................................... 2-8 

2.2.3 Distribution ............................................................................................. 2-9 

2.3 Sales, Expenses, and Prices ................................................................................. 2-9 

2.3.1 Electricity Prices ....................................................................................... 2-10 

viii 

ED_000738_00003879-00008 



2.3.2 Prices of Fossil Fuels Used for Generating Electricity ............................... 2-15 

2.3.3 Changes in Electricity Intensity of the U.S. Economy Between 2002 

to 2012 .................................................................................................. 2-16 

2.4 Deregulation and Restructuring ........................................................................ 2-18 

2.5 Emissions of Greenhouse Gases from Electric Utilities ..................................... 2-22 

2.6 Carbon Dioxide Control Technologies ............................................................... 2-25 

2.6.1 Carbon Capture and Storage ................................................................. 2-27 

2. 7 Geologic and Geographic Considerations for Geologic Sequestration .............. 2-31 

2.7.1 Availability of Geologic Sequestration in Deep Saline Formations2-

35 

2.7.2 Availability of C02 Storage via Enhanced Oil Recovery .......................... 2-35 

2.8 State Policies on GHG and Clean Energy Regulation in the Power Sector2-

37 

2.9 Revenues and Expenses .................................................................................... 2-39 

2.10 Natural Gas Market ........................................................................................... 2-40 

2.11 References ........................................................................................................ 2-44 

Chapter 3 Benefits of Reducing Greenhouse Gas Emissions and Other Pollutants ............... 3-1 

3.1 Overview of Climate Change Impacts from GHG Emissions ................................ 3-1 

3.2 Social Cost of Carbon .......................................................................................... 3-2 

3.3 Health Co-Benefits of S02 and NOx Reductions .................................................. 3-8 

3.4 References ........................................................................................................ 3-11 

Chapter 4 Costs, Economic, and Energy Impacts of the New Source Standards ................... 4-1 

4.1 Synopsis .............................................................................................................. 4-1 

4.2 Requirements of the Final GHG EGU NSPS .......................................................... 4-2 

4.3 Power Sector Modeling Framework ................................................................... A-3 

4.3.1 Modeling Overview ................................................................................. 4-3 

4.3.2 The Integrated Planning Model ............................................................... 4-4 

ix 

ED_000738_00003879-00009 



4.4 Analyses of Future Generating Capacity ............................................................. 4-7 

4.4.1 Base Case Power Sector Modeling Projections ....................................... 4-7 

4.4.2 Alternative Scenarios from AEO 2014 ................................................... 4-13 

4.5 Levelized Cost of Electricity Analysis ................................................................. 4-20 

4.5.1 Overview of the Concept of Levelized Cost of Electricity ...................... 4-20 

4.5.2 Cost and Performance ofTechnologies ................................................. 4-21 

4.5.3 Levelized Cost of Electricity of New Generation Technologies .............. 4-24 

4.5.4 Levelized Cost of Electricity of NGCC and Non-compliant Coal ............. 4-26 

4.5.5 Levelized Cost of Simple Cycle Combustion Turbine and Natural 

Gas Combined Cycle .............................................................................. 4-34 

4.6 Macroeconomic and Employment lmpacts ...................................................... A-35 

4. 7 References ........................................................................................................ 4-36 

Chapter 5 Analysis of Illustrative Benefit-Cost Scenarios For New Sources .......................... 5-1 

5.1 Synopsis .............................................................................................................. 5-1 

5.2 Comparison of Emissions from Generation Technologies ................................... 5-1 

5.3 Comparison of Health and Climate Impacts from Generation Technologies .......... .. 

............................................................................................................................ 5-5 

5.4 Illustrative Analysis- Benefits and Costs of New Source Standards across 

a Range of Gas Prices ........................................................................................ 5-11 

5.4.1 Likely Natural Gas Prices ....................................................................... 5-14 

5.4.2 Unexpectedly High Natural Gas Prices .................................................. 5-14 

5.4.3 Unprecedented Natural Gas Prices ....................................................... 5-15 

5.5 Illustrative Analysis- Benefits and Costs of Non-Compliant Coal and 

Compliant Coal. ................................................................................................. 5-16 

5.6 Impact of the New Source Standards Considering the Cost of Lost Option 

Value ................................................................................................................. 5-23 

5. 7 References ........................................................................................................ 5-25 

Chapter 6 Modified and Reconstructed Source lmpacts ....................................................... 6-1 

6.1 Introduction ........................................................................................................ 6-1 

X 

ED_000738_00003879-00010 



6.2 Reconstructed Sources ........................................................................................ 6-1 

6.3 Modified Sources ................................................................................................ 6-1 

Chapter 7 Statutory and Executive Order Reviews ............................................................... 7-1 

7.1 Executive Order 12866, Regulatory Planning and Review, and Executive 
Order 13563, Improving Regulation and Regulatory Review .............................. 7-1 

7.2 Paperwork Reduction Act (PRA) .......................................................................... 7-1 

7.2.1 Newly constructed EGUs ......................................................................... 7-2 

7.2.2 Modified and Reconstructed EGUs .......................................................... 7-3 

7.2.3 Information Collection Burden ................................................................ 7-4 

7.3 Regulatory Flexibility Act (RFA) ........................................................................... 7-4 

7.3.1 Newly constructed EGUs ......................................................................... 7-4 

7.3.2 Modified and Reconstructed EGUs .......................................................... 7-5 

7.4 Unfunded Mandates Reform Act (UMRA) ........................................................... 7-5 

7.5 Executive Order 13132, Federalism .................................................................... 7-6 

7.6 Executive Order 13175, Consultation and Coordination with Indian Tribal 
Governments ...................................................................................................... 7-6 

7.7 Executive Order 13045, Protection of Children from Environmental Health 
Risks and Safety Risks .......................................................................................... 7-8 

7.8 Executive Order 13211, Actions Concerning Regulations That Significantly 

Affect Energy Supply, Distribution, or Use .......................................................... 7-9 

7.9 National Technology Transfer and Advancement Act.. ....................................... 7-9 

7.10 Executive Order 12898: Federal Actions to Address Environmental Justice 
in Minority Populations and Low-Income Populations ....................................... 7-9 

7.11 Congressional Review Act (CRA) ....................................................................... 7-12 

xi 

ED_000738_00003879-00011 



EXECUTIVE SUMMARY 

This Regulatory Impact Analysis (RIA) discusses potential benefits, costs, and economic 

impacts of the Final Standards of Performance for Greenhouse Gas Emissions from New, 

Modified, and Reconstructed Stationary Sources: Electric Utility Generating Units (herein 

referred to as the EGU New, Modified, and Reconstructed Source GHG Standards). 

ES.l Background and Context of Final Rule 

The final EGU New, Modified and Reconstructed Source GHG Standards will set emission 

limits for greenhouse gas emissions (GHG) from newly constructed, modified, and 

reconstructed fossil fuel-fired electricity generating units (EGUs). These limits will apply to 

carbon dioxide (C02) emissions from any affected fossil fuel-fired EGU. The United States 

Environmental Protection Agency (EPA) is finalizing requirements for these sources because C02 

is an air pollutant under the Clean Air Act, section 111 (a) and (b) of the Act authorize the EPA 

to establish standards of performance for air pollutants emitted from source categories like the 

one here listed by the EPA because the source category causes, or contributes significantly to 

air pollution which may reasonably be anticipated to endanger public health or welfare. Fossil 

fuel-fired power plants are the country's largest stationary source emitters of GHGs. As stated 

in the EPA's Endangerment and Cause or Contribute Findings for Greenhouse Gases Under 

Section 202(a) of the Clean Air Act (CAA) (74 FR 66518), and summarized in Chapter 3 of this 

RIA, the anthropogenic buildup of GHGs in the atmosphere is the cause of most of the observed 

global warming over the last 50 years. 

On June 25, 2013, in conjunction with the announcement of his Climate Action Plan, 

President Obama issued a Presidential Memorandum directing the EPA to issue a proposal to 

address carbon pollution from new power plants by September 30, 2013, and to issue 

"standards, regulations, or guidelines, as appropriate, which address carbon pollution from 

modified, reconstructed, and existing power plants." On September 20, 2013, pursuant to 

authority in CAA section 111(b), EPA Administrator Gina McCarthy signed proposed carbon 

pollution standards for newly constructed fossil fuel-fired power plants (79 FR 1430, January 8, 

2014). 

The EPA subsequently issued a Notice of Data Availability (NODA), soliciting comment on 

its initial interpretation of provisions in the Energy Policy Act of 2005 and the Internal Revenue 

Code, and also soliciting comment on a Technical Support Document, which addressed these 

provisions' relationship to the factual record supporting the proposed rule (79 FR 10750, 

February 26, 2014). 
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On June 2, 2014, Administrator McCarthy signed proposed standards of performance, 

also pursuant to CAA section 111(b), to limit emissions of C02 from modified and reconstructed 

fossil fuel-fired electric utility steam generating units and stationary combustion turbines (79 FR 

34959, June 18, 2014). 

In this action, the EPA is finalizing standards of performance to limit emissions of C02 

from newly constructed, modified, and reconstructed fossil fuel-fired electric utility steam 

generating units and stationary combustion turbines. Consistent with the requirements of CAA 

section 111(a) and (b), these standards reflect the degree of emission limitation achievable 

through the application of the best system of emission reduction (BSER) that the EPA has 

determined has been adequately demonstrated for each type of unit. 

ES.2 Summary of the Final Rule 

The EPA has determined that the BSER for newly constructed steam generating units is a 

supercritical pulverized coal (SCPC) unit using post-combustion partial carbon capture and 

storage (CCS) technology to meet an emission limitation of 1,400 lb C02/MWh-gross. The 

standard for steam generating units that conduct modifications resulting in a potential hourly 

increase in C02 emissions (mass per hour) of more than 10 percent1 is a unit-specific emission 

limitation consistent with each modified unit's best one-year historical performance during the 

years from 2002 to the time of the modification. For reconstructed steam generating units, the 

BSER is the most efficient demonstrated generating technology for these types of units (i.e., 

meeting a standard of performance consistent with a reconstructed boiler using most efficient 

steam conditions available, even if the boiler was not originally designed to do so). 

The BSER for primarily natural gas-fired stationary combustion turbines expected to 

serve intermediate and base load power demand is the use of well-designed, well-maintained, 

and well-operated natural gas combined cycle (NGCC) technology. These units will be required 

to meet an emission standard of 1,000 lb C02/MWh-gross output (or 1,030 lb C02/MWh of net 

energy output). For non-base load and multi-fuel-fired units, BSER is the use of clean fuels. 

The BSER determination and final standards for each affected EGU are shown in Table ES-

1. The applicability of these standards based on the capacity and operation of a source are 

described in the preamble for this final rule. The final standards for all source categories will be 

met on a 12-operating month rolling average basis. 

1 More than 10 percent as compared to its highest potential during the previous five years. The EPA is not finalizing 
standards for units that conduct modifications with a potential hourly increase in COz of 10 percent of less. 
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ES.3 Key Findings of Economic Analysis 

CAA Section lll(b) requires that the new source performance standards (NSPS) be 

reviewed every eight years. As a result, this rulemaking's analysis is primarily focused on 

projected impacts within the current eight-year NSPS timeframe. 2 As explained in detail in this 

document, energy market data and projections support the conclusion that, even in the 

absence of this rule, expected economic conditions will lead electricity generators to choose 

new generation technologies that meet the standards without the need for additional controls. 

The base case modeling the EPA performed for this rule and for other recent air rules 

projects that, even in the absence of this action, new fossil-fuel fired capacity constructed 

through 2022 and the years following will most likely be NGCC capacity that complies with the 

final standards. Analyses performed both by the EPA and the Energy Information 

Administration (EIA) project that new compliant natural gas-fired units and renewable sources 

are likely to be the technologies of choice for new generating capacity due to current and 

projected economic market conditions. 3 

Table ES-1. Summary of BSER and Final Standards for Affected EGUs 

Affected EGU BSER Standard 

2 In some cases, conditions in the analysis year of 2022 (eight years from proposal) are represented by results of 
power sector modeling for the year 2020. An analysis year of 2023 (eight years from finalization) would not 
substantively alter the overall conclusions of this RIA. 

3 See the EIA's 2009 to 2015 Annual Energy Outlooks (AEO). 
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Newly Constructed Fossil Fuel-Fired 
Steam Generating Units 

Modified Fossil Fuel-Fired Steam 
Generating Units 

Reconstructed Fossil Fuel-Fired Steam 
Generating Units 

Newly Constructed and Reconstructed 
Natural Gas-Fired Stationary 
Combustion Turbines 

Efficient new SCPC utility boiler 
implementing partial CCS 

Most efficient generation at the 
affected EGU achievable through a 

combination of best operating 
practices and equipment upgrades 

Most efficient generating 
technology at the affected EGU. 

Efficient NGCC technology for 
natural gas-fired base load units 
and clean fuels for non-base load 

1,400 lb COz/MWh-gross 

Sources making modifications 
resulting in an increase in C02 
hourly emissions of more than 10 
percent are required to meet a 
unit-specific emission limit 
determined by the unit's best 
historical annual C02 emission rate 
(from 2002 to the date of the 
modification); the emission limit 
will be no more stringent than: 

1. 1,800 lb COz/MWh-gross for 
sources with heat input> 2,000 
MMBtu/h. 

OR 

2. 2,000 lb COz/MWh-gross for 
sources with heat input:::; 2,000 
MMBtu/h. 

1. 1,800 lb COz/MWh-gross for 
sources with heat input> 2,000 
MMBtu/h. 

OR 

2. 2,000 lb COz/MWh-gross for 
sources with heat input:::; 2,000 
MMBtu/h. 

1. 1,000 lb COz/MWh-gross or 
1,030 lb C02/MWh-net for 
base load natural gas-fired 

and multi-fuel-fired units. units. 

2. 120 lb C02/MMBtu for non
base load natural gas-fired 
units. 

3. 120 to 160 lb COz/MMBtu for 
multi-fuel-fired units. 

Historically, the EPA has been notified of very few modifications (for criteria pollutants) 

or reconstructions under the NSPS provisions. As such, the EPA anticipates few covered units 

will trigger the reconstruction or modification provisions in the period of analysis. 

Therefore, based on the analysis presented in Chapter 4 of this RIA, the EPA anticipates 

that the EGU New, Modified, and Reconstructed Source GHG Standards will result in negligible 

C02 emission changes, energy impacts, quantified benefits, costs, and economic impacts by 

2022. Accordingly, the EPA also does not anticipate this rule will have any significant impacts on 

the price of electricity, employment or labor markets, or the U.S. economy. 
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Although the primary conclusion of the analysis presented in this RIA is that the 

standards for newly constructed EGUs will result in negligible costs and benefits, the EPA has 

also performed several illustrative analyses, in Chapter 5, that show the potential impacts of 

the rule if certain key assumptions were to change. This analysis finds that under conditions 

that deviate from current projections about natural gas prices, the monetized benefits of the 

standards to society likely outweigh the costs of the standards. The analysis also presents the 

costs and benefits that would occur in the unlikely case where assumptions about economic 

conditions do not change but an operator chooses to construct new coal-fired capacity. In that 

analysis, monetized benefits outweigh costs under a range of assumptions. 

The final standards provide the benefit of regulatory certainty that any new coal-fired 

power plant must limit C02 emissions to the level of the standard of performance: 1,400 lb 

C02/MWh. The final standards also reduce regulatory uncertainty by defining the requirements 

to limit emissions of C02 from new, modified, and reconstructed fossil fuel-fired steam 

generating sources. 

In addition, the EPA intends this rule to send a clear signal about the current and future 

status of CCS technology. Additional CCS applications are expected to lead to improvements in 

this technology's performance and consequent reductions in its cost. Identifying post

combustion partial CCS technology as the BSER for coal-fired power plants promotes further 

development and encourages continued research of CCS, 4
'
5 which is important for long-term 

C02 emission reductions. 

The final standards also provide regulatory certainty for stationary combustion turbines 

that, along with new renewable sources, are expected to be the primary technology options to 

provide new generating capacity in the analysis period. Any new stationary combustion 

turbines must be well-designed, well-maintained, and well-operated. 

4 Statement by Department of Energy Secretary Steven Chu. Statement by Secretary Chu. 

5 Friedman, Dr. Julio S. {{A U.S.- China CCS Road map." Lawrence Livermore National Laboratory Carbon 

Management Program. '-'-=r::.:LI~~~=~==~~~~~='-'-'-='-'-=~=· 
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1.1 Introduction 

CHAPTER 1 

INTRODUCTION AND BACKGROUND 

In this action, the U.S. Environmental Protection Agency (EPA) is adopting emission 

limits for greenhouse gases (GHGs), specifically carbon dioxide (C02), emitted from fossil fuel

fired EGUs. This document presents the expected economic impacts of the Electricity 

Generating Unit (EGU) New, Modified, and Reconstructed Source GHG Standards rule through 

2022, including some projections for years up to 2030. Based on the analysis presented in 

Chapter 4, the current forecast of economic conditions (e.g., price of natural gas) will lead 

electricity generators to choose fuels and technologies that will meet the final standards for 

new sources without the need for additional control, even in the absence of the rule. As a 

result, the final new source standards are expected to have no, or negligible, costs or quantified 

benefits associated with them. However, should forecast economic conditions change or 

operators choose to construct new coal-fired capacity, we project that emission reductions 

associated with the standard may result in monetized benefits exceeding the cost of control, 

and would also provide unquantified benefits. (See Chapter 5.) The EPA has reached a similar 

conclusion for the final reconstruction and modification provisions. Based on historical 

information that has been reported to the EPA, we anticipate few covered units will trigger the 

reconstruction or modification provisions in the period of analysis. As a result, we anticipate 

negligible costs or benefits associated with those standards. This chapter contains background 

information on the rule and an outline of the chapters of the report. 

1.1.1 Legal Basis for this Rulemaking 

Section 111 of the Clean Air Act (CAA) requires performance standards for air pollutant 

emissions from categories of stationary sources which are listed by the EPA because they may 

reasonably contribute to the endangerment of public health or welfare. In April 2007, the 

Supreme Court ruled in State of Massachusetts v. EPA that GHGs meet the definition of an "air 

pollutant" under the CAA. This ruling clarified that the authorities and requirements of the CAA 

apply to GHGs. As a result, the EPA is authorized to make decisions about whether to regulate 

GHGs under certain provisions of the CAA, based on relevant statutory criteria. Because C02 is 

an air pollutant emitted from a source category the EPA has listed for purposes of section 111, 

the EPA may establish standards under section 111 (a) and (b) for C02 for this source category. 

In 2009, the EPA issued a final determination that emissions of certain specified GHGs endanger 

both the public health and the public welfare of current and future generations in the 

Endangerment and Cause or Contribute Findings for Greenhouse Gases Under Section 202(a) of 
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the CAA (74 FR 66,496; Dec. 15, 2009), and has explained in detail how emissions of C02 from 

this source category cause or contribute significantly to air pollution that endangers health and 

welfare. As described in Chapter 2, this source category contributes more C02 than any other 

domestic stationary source. 

On June 25, 2013, in conjunction with the announcement of his Climate Action Plan, 

President Obama issued a Presidential Memorandum directing the EPA to issue a proposal to 

address carbon pollution from new power plants by September 30, 2013, and to issue 

"standards, regulations, or guidelines, as appropriate, which address carbon pollution from 

modified, reconstructed, and existing power plants." On September 20, 2013, pursuant to 

authority in CAA section 111(b), EPA Administrator Gina McCarthy signed proposed carbon 

pollution standards for newly constructed fossil fuel-fired power plants (79 FR 1430, January 8, 

2014). 

The EPA subsequently issued a Notice of Data Availability (NODA), soliciting comment on 

its initial interpretation of provisions in the Energy Policy Act of 2005 and the Internal Revenue 

Code, and also soliciting comment on a Technical Support Document, which addressed these 

provisions' relationship to the factual record supporting the proposed rule (79 FR 10750, 

February 26, 2014). 

On June 2, 2014, Administrator McCarthy signed proposed standards of performance, 

also pursuant to CAA section 111(b), to limit emissions of C02 from modified and reconstructed 

fossil fuel-fired electric utility steam generating units and stationary combustion turbines (79 FR 

34959, June 18, 2014). 

In this action, the EPA is finalizing standards of performance to limit emissions of C02 

from newly constructed, modified, and reconstructed fossil fuel-fired electric utility steam 

generating units and stationary combustion turbines. Consistent with the requirements of CAA 

section 111(b), these standards reflect the degree of emission limitation achievable through the 

application of the best system of emission reduction (BSER) that the EPA has determined has 

been adequately demonstrated for each type of unit. 

1.1.2 Regulatory Analysis6 

In accordance with Executive Order (EO) 12866, EO 13563, and the EPA's Guidelines for 

Preparing Economic Analyses, the EPA prepared this Regulatory Impact Analysis (RIA) for this 

6 The analysis in this RIA and the draft RIA that accompanied the proposal together constitute the economic 
assessment required by CAA section 317. In the EPA's judgment, the assessment is as extensive as practicable 
taking into account the EPA's time, resources, and other duties and authorities." 
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"significant regulatory action." This rule is not anticipated to have an annual effect on the 

economy of $100 million or more or adversely affect in a material way the economy, a sector of 

the economy, productivity, competition, jobs, the environment, public health or safety, or state, 

local, or tribal governments or communities and is therefore not an "economically significant 

rule." However, under EO 12866 {58 FR 51,735, October 4, 1993), this action is a "significant 

regulatory action" because it "raises novel legal or policy issues arising out of legal mandates." 

As a matter of policy, the EPA has attempted to provide a thorough analysis of the potential 

impacts of this rule, consistent with requirements of the Executive Orders. 

This RIA addresses the potential costs and benefits of the new, modified, and 

reconstructed source emission limits that are the focus of this action. As described in Chapter 4, 

the EPA does not anticipate any costs or quantified benefits will result from the new source 

standards if utilities and project developers make the type of choices related to new generation 

sources that are forecast by the EPA's and EIA's models and that many publicly available utility 

integrated resource plans (IRPs) indicate are likely. However, if future economic conditions 

(e.g., natural gas prices) differ from these forecasts and utilities would have constructed new 

coal-fired units in the baseline, there could be some compliance costs. In these cases, the EPA's 

analysis shows that the rule will result in net benefits under a range of assumptions. 

For new sources the EPA and EIA, through their models7
, project that new fossil-fired 

electric utility steam generating units and natural gas-fired stationary combustion turbines that 

meet the applicability criteria would meet the respective standards under this rule in the 

baseline where no such standards are implemented. Some limited new coal-fired units with 

federally-supported carbon capture and storage (CCS) are included in the modeling, though 

these units are expected to be compliant with the applicable standards under this rule. Because 

this rule does not change these forecasts, it is expected to have no, or negligible, costs,S or 

quantified benefits. 

New non-compliant coal-fired units are not expected to be constructed in the baseline, 

due in part to the low cost of constructing and operating new NGCC units relative to the cost of 

new coal-fired units, relatively low forecast growth in electricity demand, and an expectation 

7 See the EIA's 2009 to 2015 Annual Energy Outlooks (AEO). 
8 Any additional monitoring or reporting costs from this rule should be negligible because new generators would 

already be required to monitor and report their C0 2 emissions under the information collection requirements 
contained in the existing part 75 and 98 regulations (40 CFR part 75 and 40 CFR part 98). Costs are only incurred 
if there has been a violation of an emission standard caused by a malfunction and a source chooses to assert an 
affirmative defense. The owner/operator must meet the burden of proving all of the requirements in an 
affirmative defense. See Chapter 7 for more details on monitoring and reporting costs. 
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that the growth in end-use energy efficiency and renewable energy resources will continue. The 

expectation that no new non-compliant coal-fired units will be constructed in the baseline, and 

therefore that the promulgated standard of performance would not be a factor in decisions to 

construct, holds under a range of alternative baseline scenarios. 

Natural gas-fired combustion turbine units intended to serve as intermediate and base 

load generators constructed in the baseline are expected to be compliant with the standard, 

due in part to the cost-effectiveness of constructing and operating new combined cycle units 

relative to the cost of new simple cycle units. Absent significantly lower natural gas prices, the 

cost of electricity generated by combined cycle units operating at intermediate and base load 

capacity are lower than simple cycle units operating at the same capacity factor. 

Chapter 5 complements and extends the sector level analysis by examining conditions 

(e.g., significantly higher natural gas prices) in which conclusions regarding the future economic 

competitiveness of new non-compliant coal-fired units relative to other new generation 

technologies may differ from those in the sector-wide analysis. The analysis evaluates the cost 

and benefits of adopting different competing generating technologies to serve base load 

demand at an individual facility level. When considering a wide range of natural gas price 

assumptions, along with information on historical and projected gas prices, this illustrative 

facility-level analysis supports the conclusion that these final standards are highly likely to incur 

no costs or quantified benefits. Furthermore, the analysis examines the costs and benefits that 

would occur in the unlikely case where an investor might choose to construct new coal-fired 

capacity, and shows that the result is a net monetized benefit under a range of assumptions. 

As described in Chapter 6, the EPA has reached a similar conclusion for the 

reconstruction and modification provisions for both steam generating units and stationary 

combustion turbines. The EPA has historically been notified of few modifications or 

reconstructions under the NSPS provisions and, as such, anticipates few covered units will 

trigger the NSPS reconstruction or modification provisions in the period of analysis. As a result, 

we do not anticipate any significant costs or benefits associated with this rule. 

1.2 Background for the Final EGU New, Modified, and Reconstructed Source GHG 
Standards 

1.2.1 Baseline and Years of Analysis 

The standards on which this analysis is based set GHG emission limits for new, modified, 

and reconstructed fossil fuel-fired EGUs. The baseline for this analysis, which uses the 
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Integrated Planning Model (IPM), includes state rules that have been finalized and/or approved 

by a state's legislature or environmental agency as well as final federal rules. Additional legally 

binding and enforceable commitments for GHG reductions considered in the baseline are 

discussed in Chapter 4 of this RIA. 

All analyses are presented for compliance through the year 2022 9 and all estimates are 

presented in 2011 dollars. CAA Section 111(b) requires that the NSPS be reviewed every eight 

years. As a result, this analysis is primarily focused on projected impacts within the current 

eight-year NSPS timeframe. The EPA's finding of no new non-compliant units (and therefore, 

no projected costs or quantified benefits) is robust beyond the analysis period (past 2030) in 

both the IPM base case and the EIA's Annual Energy Outlook 2014 Reference Case modeling 

projections. Furthermore, this finding is robust in the analysis period across a wide range of 

alternative potential market, technical, and regulatory scenarios that influence power sector 

investment decisions evaluated by EIA. 10 Chapter 5 complements and extends the sector level 

analysis by examining conditions (e.g., significantly high natural gas prices) in which these 

conclusions regarding the future economic competitiveness of new non-compliant coal-fired 

units relative to other new generation technologies may differ. The analysis evaluates the cost 

and benefits of adopting different competing generating technologies to serve base load 

demand at an individual facility level. 

Benefits and costs presented in the illustrative analyses in Chapter 5 of this RIA 

represent estimates from emission reductions under the finalized standards in a particular year. 

The latent and/or ongoing damages associated with pollution from these sources in a particular 

analysis year are discounted to the analysis year. 11 The benefits and costs presented do not 

represent the net present value of a stream of benefits and costs due to emission reductions 

over time. 

9 In I PM, conditions in the analysis year of 2022 are represented by a model year of 2020. 
1° For example, in the 2014 AEO low gas resource sensitivity case, one of the scenarios most favorable to the 

construction of new coal capacity, the operation of new non-compliant coal capacity in the baseline is not 

forecast by the model until 2027. 
11 The C0 2-related benefits, which are estimated using the social cost of carbon, vary depending on the year in 

which the change in COz emissions occurs. The social cost of carbon increases over time because future 
emissions are expected to produce larger incremental damages as physical and economic systems become 
more stressed in response to greater climatic change. The EPA relied on a national-average benefit per-ton 

method to estimate PMz.s-related health impacts of SOz and NOx emissions. Despite our attempts to quantify 
and monetize as many of the co-benefits of reducing emissions from electricity generating sources as possible, 
not all known health and non-health co-benefits are accounted for in this assessment. See Chapter 3 for details. 
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1.2.2 Definition of Affected EGUs 

1.2.2.1 New Sources 

The statutory authority for this action is CAA section 111(b), which addresses standards 

of performance for new, modified, and reconstructed sources. The final standards for newly 

constructed fossil fuel-fired EGUs apply to those sources that commenced construction on or 

after January 8, 2014. 

1.2.2.2 Modified Sources 

A modification is any physical or operational change to a source that increases the 

amount of any air pollutant emitted by the source or results in the emission of any air pollutant 

not previously emitted. The final standards for modified fossil fuel-fired steam generating units 

apply to those sources that make modifications resulting in an increase of hourly C02 emissions 

of more than 10 percent on or after June 18, 2014. However, projects to install pollution 

controls required under other CAA provisions are specifically exempted from the definition of 

"modifications" under 40 CFR 60.14(e)(S), even if they emit C02 as a byproduct. 

1.2.2.3 Reconstructed Sources 

The EPA's CAA section 111 regulations provide that reconstructed sources are to be 

treated as new sources and, therefore, subject to new source standards of performance. The 

regulations define reconstructed sources, in general, as existing sources: (i) that replace 

components to such an extent that the capital costs of the new components exceed 50 percent 

of the capital costs of an entirely new facility and (ii) for which compliance with standards of 

performance for new sources is technologically and economically feasible {40 CFR 60.15). The 

final standards for reconstructed fossil fuel-fired EGUs apply to those sources that reconstruct 

on or after June 18, 2014. 

1.2.3 Regulated Pollutant 

These final standards set limits for emissions of C02 from affected EGUs. The EPA is 

aware that other GHGs such as nitrous oxide (N20) and to a lesser extent, methane (CH4), may 

be emitted from fossil-fuel-fired EGUs, especially from coal-fired circulating fluidized bed 

combustors and from units with selective catalytic reduction and selective non-catalytic 

reduction systems installed for nitrogen oxide (NOx) control. The EPA is not setting separate 

N20 or CH4 emission limits or an equivalent C02 emission limit because of a lack of available 

data for these affected EGUs. Additional information on the quantity and significance of 

emissions and on the availability of cost effective controls would be needed before setting 

standards for these pollutants. 
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1.2.4 Emission Limits 

The EPA has determined that the BSER for newly constructed steam generating units is a 

supercritical pulverized coal (SCPC) unit with post-combustion partial CCS technology. The 

standard of performance achievable using that BSER is 1,400 lb C02/MWh-gross. The standard 

for modified steam generating units that conduct modifications resulting in a potential hourly 

increase in C02 emissions (mass per hour) of more than 10 percent12 is a unit-specific emission 

limitation consistent with each modified unit's best one-year historical performance during the 

years from 2002 to the time of the modification. For reconstructed steam generating units, the 

BSER is the most efficient demonstrated generating technology for these types of units (i.e., 

meeting a standard of performance consistent with a reconstructed boiler using most efficient 

steam conditions available, even if the boiler was not originally designed to do so). 

The BSER for new and reconstructed primarily natural gas-fired combustion turbines 

expected to serve intermediate and base load is the use of well-designed, well-maintained, and 

well-operated natural gas combined cycle (NGCC) technology. The standard of performance 

achievable using that BSER is 1,000 lb/C02/MWh-gross. 

The applicability of these standards is based on the capacity and operation of a source 

and is described in the preamble for this final rule. The final standards will be met on a 12-

operating month rolling average basis. The BSER determination and final standards for each 

affected EGU are shown in Table 1-1. 

Table 1-1. Summary of BSER and Final Standards for Affected EGUs 

Affected EGU 
Newly Constructed Fossil Fuel-Fired 
Steam Generating Units 
Modified Fossil Fuel-Fired Steam 
Generating Units 

BSER 

Efficient new SCPC utility boiler 
implementing partial CCS 

Most efficient generation at the 
affected EGU achievable through a 

combination of best operating 
practices and equipment upgrades 

Standard 

1,400 lb COz/MWh-gross 

Sources making modifications 
resulting in an increase in C02 
hourly emissions of more than 10 
percent are required to meet a 
unit-specific emission limit 
determined by the unit's best 
historical annual C02 emission rate 
(from 2002 to the date of the 
modification); the emission limit 
will be no more stringent than: 

1. 1,800 lb COz/MWh-gross for 

12 More than 10 percent as compared to its highest potential to emit in the past 5 years. The EPA is deferring 
issuing standards for units that conduct modifications with a potential hourly increase in C02 of 10 percent or 
less. 
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Reconstructed Fossil Fuel-Fired Steam 
Generating Units 

Newly Constructed and Reconstructed 
Natural Gas-Fired Stationary 
Combustion Turbines 

1.2.5 Emission Reductions 

Most efficient generating 
technology at the affected EGU. 

Efficient NGCC technology for 
natural gas-fired base load units 
and clean fuels for non-base load 

and multi-fuel-fired units. 

sources with heat input> 2,000 
MMBtu/h. 

OR 

2. 2,000 lb COz/MWh-gross for 
sources with heat input:::; 2,000 
MMBtu/h. 

1. 1,800 lb COz/MWh-gross for 
sources with heat input> 2,000 
MMBtu/h. 

OR 

2. 2,000 lb COz/MWh-gross for 
sources with heat input:::; 2,000 
MMBtu/h. 

4. 1,000 lb COz/MWh-gross or 
1,030 lb COz/MWh-net for 
base load natural gas-fired 
units. 

5. 120 lb COz/MMBtu for non
base load natural gas-fired 
units. 

6. 120 to 160 lb COz/MMBtu for 
multi-fuel-fired units. 

As will be discussed in more detail in Chapter 4 of this RIA, the EPA anticipates that the 

EGU New, Modified, and Reconstructed Source GHG Standards will result in negligible changes 

in GHG emissions over the analysis period. The EPA expects that owners of new units will 

choose generation technologies that meet these standards in the baseline due to expected 

economic conditions in the marketplace. Based on historical precedent, the EPA anticipates few 

covered units will trigger the NSPS reconstruction or modification provisions in the period of 

analysis. As a result, we do not anticipate any significant costs or monetized benefits associated 

with this rule. 

1.3 Organization of the Regulatory Impact Analysis 

This report presents the EPA's analysis of the potential benefits, costs, and other 

economic effects of the EGU New, Modified, and Reconstructed Source GHG Standards to fulfill 

the requirements of an RIA. This RIA includes the following chapters: 

• Chapter 2, Electric Power Sector Profile, describes the industry affected by the rule. 

• Chapter 3, Benefits of Reducing GHGs and Other Pollutants, describes the effects of 
emissions on climate and health and provides background information to support 

the benefits analysis. 
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• Chapter 4, Costs, Economic, and Energy Impacts of the New Source Standards, 

describes impacts of the rule for new sources. 

• Chapter 5, Analysis of Illustrative Benefit-Cost Scenarios for New Sources, describes 
additional analyses examining potential impacts under a range of scenarios. 

• Chapter 6, Modified and Reconstructed Sources, describes the potential impacts of 

the standards for modified and reconstructed sources. 

• Chapter 7, Statutory and Executive Order Impact Analyses, describes the small 

business, unfunded mandates, paperwork reduction act, environmental justice, and 
other analyses conducted for the rule to meet statutory and Executive Order 

requirements. 
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CHAPTER 2 

ELECTRIC POWER SECTOR PROFILE 

2.1 Introduction 

This chapter discusses important aspects of the power sector that relate to the EGU 

New, Modified and Reconstructed Source GHG Standards, including the types of electricity 

generating units (EGUs) affected by the regulation, and provides background on the power 

sector and EGUs. In addition, this chapter provides some historical background on trends in the 

past decade in the power sector, as well as about existing U.S. Environmental Protection 

Agency (EPA) regulation of the power sector. 

In the past decade there have been significant structural changes in the both the mix of 

generating capacity and in the share of electricity generation supplied by different types of 

generation. These changes are the result of multiple factors in the power sector, including 

normal replacements of older generating units with new units, changes in the electricity 

intensity of the U.S. economy, growth and regional changes in the U.S. population, 

technological improvements in electricity generation from both existing and new units, changes 

in the prices and availability of different fuels, and substantial growth in electricity generation 

by renewable and unconventional methods. Many of these trends will continue to contribute to 

the evolution of the power sector. The evolving economics of the power sector, in particular the 

increased natural gas supply and subsequent relatively low natural gas prices, have resulted in 

more gas being utilized as base load energy in addition to supplying electricity during peak load. 

This chapter presents data on the evolution of the power sector from 2002 through 2012. 

Projections of new capacity and the impact of this rule on these new sources are discussed in 

more detail in Chapter 4 of this Regulatory Impact Assessment (RIA). 

2.2 Power Sector Overview 

The production and delivery of electricity to customers consists of three distinct 

segments: generation, transmission, and distribution. 

2.2.1 Generation 

Electricity generation is the first process in the delivery of electricity to consumers. 

There are two important aspects of electricity generation: capacity and net generation. 

Generating capacity refers to the maximum amount of production from an EGU in a typical 

hour, typically measured in megawatts (MW) or gigawatts (1 GW = 1,000 MW). Electricity 

generation refers to the amount of electricity actually produced by EGUs, measured in kilowatt-
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hours (kWh) or gigawatt-hours (GWh = 1 million kWh). In addition to producing electricity for 

sale to the grid, generators perform other services important to reliable electricity supply, such 

as providing backup generating capacity in the event of unexpected changes in demand or 

unexpected changes in the availability of other generators. Other important services provided 

by generators include facilitating the regulation of the voltage of supplied generation. 

Individual EGUs are not used to generate electricity 100 percent of the time. Individual 

EGUs are periodically not needed to meet the regular daily and seasonal fluctuations of 

electricity demand. Furthermore, EGUs relying on renewable resources such as wind, sunlight, 

and surface water to generate electricity are routinely constrained by the availability of 

adequate wind, sunlight, or water at different times of the day and season. Units are also 

unavailable during routine and unanticipated outages for maintenance. These factors result in 

the mix of generating capacity types available (i.e., the share of capacity of each type of EGU) 

being substantially different than the mix of the share of total electricity produced by each type 

of EGU in a given season or year. 

Most of the existing capacity generates electricity by creating heat to generate high 

pressure steam that is released to rotate turbines which, in turn, create electricity. Natural gas 

combined cycle (NGCC) units have two generating components operating from a single source 

of heat. The first cycle is a gas-fired turbine, which generates electricity directly from the heat 

of burning natural gas. The second cycle reuses the waste heat from the first cycle to generate 

steam, which is then used to generate electricity from a steam turbine. Other EGUs generate 

electricity by using water or wind to rotate turbine, and a variety of other methods also make 

up a small, but growing, share of the overall electricity supply. The generating capacity includes 

fossil-fuel-fired units, nuclear units, and hydroelectric and other renewable sources (see Table 2-

1). Table 2-1 also shows the comparison between the generating capacity in 2002 and 2012. 

In 2012, the power sector consisted of over 19,000 generating units with a total 

capacity13 of 1,168 GW, an increase of 188 GW (or 19 percent) from the capacity in 2002 {980 

GW). The 188 GW increase consisted primarily of natural gas fired EGUs {134 GW) and wind 

generators (55 GW), with substantially smaller net increases and decreases in other types of 

13 As with all data presented in this section, this includes generating capacity not only at EGUs primarily operated 
to supply electricity to the grid, but also generating capacity at commercial and industrial facilities that produce 
both electricity used onsite as well as dispatched to the grid. Unless otherwise indicated, capacity data 
presented in this RIA is installed nameplate capacity (also known as nominal capacity), defined by EIA as {{The 

maximum rated output of a generator, prime mover, or other electric power production equipment under 
specific conditions designated by the manufacturer." Nameplate capacity is consistently reported to regulatory 
authorities with a common definition, where alternate measures of capacity (e.g., net summer capacity and net 
winter capacity) can use a variety of definitions and specified conditions. 
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generating units. 

Table 2-1. 
2012 

Existing Electricity Generating Capacity by Energy Source, 2002 and 

2002 2012 Change Between '02 and '12 

Generator Generator Nameplate 
Nameplate Nameplate Capacity %of Total 

Capacity %Total Capacity %Total % Change Capacity 
Energy Source (MW) Capacity (MW) Capacity Increase (MW) Increase 

Coal 338,199 35% 336,341 29% -1% -1,858 -1% 

Natural Gas 1 352,128 36% 485,957 42% 38% 133,829 71% 

Nuclear 104,933 11% 107,938 9% 3% 3,005 2% 

Hydro 96,344 10% 99,099 8% 3% 2,755 1% 

Petroleum 66,219 7% 53,789 5% -19% -12,430 -7% 

Wind 4,531 0.5% 59,629 5.1% 1216% 55,098 29% 
Other 
Renewable 14,208 1.5% 20,986 1.8% 47.7% 6,778 3.6% 

Mise 3,023 0.3% 4,257 0.4% 40.8% 1,234 0.7% 

Total 979,585 100% 1,167,995 100% 19% 188,410 100% 

Note: This table presents generation capacity. Actual net generation is presented in Table 2-2. 

Source: U.S. EIA Electric Power Annual, 2014. Downloaded from EIA Electricity Data Browser, Electric Power Plants 

Generating Capacity By Source, 2000- 2013. Available at ~"'-'L'-'-'-==="-"L=~=:LL::::==~~c:===· 

1 Natural Gas information in this chapter (unless otherwise stated) reflects data for all generating units using 
natural gas as the primary fossil heat source. This includes Combined Cycle Combustion Turbine (31 percent of 
2012 NG-fired capacity), Gas Turbine (30 percent), Combined Cycle Steam (19 percent), Steam Turbine (17 
percent), and miscellaneous(< 1 percent). 

The 19 percent increase in generating capacity is the net impact of newly built 

generating units, retirements of generating units, and a variety of increases and decreases to 

the nameplate capacity of individual existing units due to changes in operating equipment, 

changes in emission controls, etc. During the period 2002 to 2012, a total of 315,752 MW of 

new generating capacity was built and brought online, and 64,763 MW existing units were 

retired. The net effect of there-rating of existing units reduced the total capacity by 62,579 

MW. The overall net change in capacity was 188,410 MW, as shown in Table 2-1. 

The newly built generating capacity was primarily natural gas (226,605 MW), which was 

partially offset by gas retirements (29,859 MW). Wind capacity was the second largest type of 

new builds (55,583 MW), augmented by 2,807 MW of solar.14 The overall mix of newly built 

and retired capacity, along with the net effect, is shown on Figure 2-1. 

14 Partially offset by 87 MW retired wind or solar capacity. 
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Figure 2-1. New Build and Retired Capacity (MW) by Fuel Type, 2002-2012 
Source: EIA Form 860 
Not displayed: wind and solar retirements = 87 MW, net change in coal capacity= -56 MW 

In 2012, electric generating sources produced a net 4,048 trillion kWh to meet electricity 

demand, a 5 percent increase from 2002 {3,858 trillion kWh). As presented in Table 2-2, almost 

70 percent of electricity in 2012 was produced through the combustion of fossil fuels, primarily 

coal and natural gas, with coal accounting for the largest single share. Although the share of the 

total generation from fossil fuels in 2012 {67 percent) was only modestly smaller than the total 

fossil share in 2002 (71 percent), the mix of fossil fuel generation changed substantially during 

that period. Coal generation declined by 22 percent and petroleum generation by 75 percent, 

while natural gas generation increased by 77 percent. This reflects both the increase in natural 

gas capacity during that period as well as an increase in the utilization of new and existing gas 

EGUs during that period. Wind generation also grew from a very small portion of the overall 

total in 2002 to 3.5 percent of the 2012 total. 

Table 2-2. Net Generation in 2002 and 2012 (Trillion kWh= TWh) 

2002 2012 Change Between '02 and '12 
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Net 
Net Fuel Net Generation %Change in 

Generation Source Generation Fuel Source Change Net 
(TWh) Share (TWh) Share (TWh) Generation 

Coal 1,933.1 50% 1,514.0 37% -419.1 -21.7% 

Natural Gas 702.5 18% 1,237.8 31% 535.3 76.2% 

Nuclear 780.1 20% 769.3 19% -10.7 -1.4% 

Hydro 255.6 7% 271.3 7% 15.7 6.1% 

Petroleum 94.6 2.5% 23.2 0.6% -71.4 -75.5% 

Wind 10.4 0.3% 140.8 3.5% 130.5 1260.0% 

Other Renewable 68.8 1.8% 77.5 1.9% 8.8 12.7% 

Mise 13.5 0.4% 12.4 0.3% -1.2 -8.7% 

Total 3,858 100% 4,046 100% 188 5% 

Source: U.S. EIA Monthly Energy Review, July 2014. Table 7.2a Electricity Net Generation: Total (All Sectors). 
Available at Accessed 7/29/2015 

Coal-fired and nuclear generating units have historically supplied "base load" electricity, 

the portion of electricity loads which are continually present, and typically operate throughout 

all hours of the year. The coal units meet the part of demand that is relatively constant. 

Although much of the coal fleet operates as base load, there can be notable differences across 

various facilities (see Table 2-3). For example, coal-fired units less than 100 megawatts (MW) in 

size compose 37 percent of the total number of coal-fired units, but only 6 percent of total coal

fired capacity. Gas-fired generation is better able to vary output and is the primary option used 

to meet the variable portion of the electricity load and has historically supplied "peak" and 

"intermediate" power, when there is increased demand for electricity (for example, when 

businesses operate throughout the day or when people return home from work and run 

appliances and heating/air-conditioning), versus late at night or very early in the morning, when 

demand for electricity is reduced. 

Table 2-3 also shows comparable data for the capacity and age distribution of natural 

gas units. Compared with the fleet of coal EGUs, the natural gas fleet is generally smaller and 

newer. While 55 percent of the coal EGU fleet is over 500 MW per unit, 77 percent of the gas 

fleet is between 50 and 500 MW per unit. Many of the largest gas units are gas-fired steam

generating EGUs. 

Table 2-3. Coal and Natural Gas Generating Units, by Size, Age, Capacity, 
and Thermal Efficiency (Heat Rate) 
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Avg. Net Total Net 
Unit Size Summer Summer Avg. Heat 
Grouping No. %of All Avg. Capacity Capacity %Total Rate 

(MW) Units Units Age (MW) (MW) Capacity (Btu/kWh) 

COAL 

0-24 223 18% 40.7 11.4 2,538 1% 11,733 

25-49 108 9% 44.2 36.7 3,963 1% 11,990 

so- 99 157 12% 49.0 74.1 11,627 4% 11,883 

100-149 128 10% 50.6 122.7 15,710 5% 10,971 

150-249 181 14% 48.7 190.4 34,454 11% 10,620 

250-499 205 16% 38.4 356.2 73,030 23% 10,502 

500-749 187 15% 35.4 604.6 113,056 36% 10,231 

750-999 57 5% 31.4 823.9 46,963 15% 9,942 

1000-1500 11 1% 35.7 1259.1 13,850 4% 9,732 

Total Coal 1257 100% 42.6 250.7 315,191 100% 11,013 

NATURAL GAS 

0-24 1992 37% 37.6 7.0 13,863 3% 13,531 

25-49 410 8% 21.8 125.0 51,247 12% 9,690 

so- 99 962 18% 15.6 174.2 167,536 39% 8,489 

100-149 802 15% 23.4 39.9 31,982 8% 11,765 

150-249 167 3% 28.7 342.4 57,179 13% 9,311 

250-499 982 18% 24.6 71.1 69,788 16% 12,083 

500-749 37 1% 40.0 588.8 21,785 5% 11,569 

750-1000 14 0.3% 35.9 820.9 11,492 3% 10,478 

Total Gas 5366 100% 27.7 79.2 424,872 100% 11,652 

Source: National Electric Energy Data System (NEEDS) v.5.14 

Note: The average heat rate reported is the mean of the heat rate of the units in each size category (as opposed to 
a generation-weighted or capacity-weighted average heat rate.) A lower heat rate indicates a higher level of fuel 
efficiency. Table is limited to coal-steam units in operation in 2013 or earlier, and excludes those units in NEEDS 
with planned retirements in 2014 or 2015. 

In terms of the age of the generating units, 50 percent of the total coal generating 

capacity has been in service for more than 38 years, while 50 percent of the natural gas capacity 

has been in service less than 15 years. Figure 2-2 presents the cumulative age distributions of 

the coal and gas fleets, highlighting the pronounced differences in the ages of the fleets of 

these two types of fossil-fuel generating capacity. Figure 2-2 also includes the distribution of 

generation. 
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Figure 2-2. Cumulative Distribution in 2010 of Coal and Natural Gas Electricity Capacity and 
Generation, by Age 
Source: National Electric Energy Data System (NEEDS) v.5.13 

Not displayed: coal units (376 MW total, 1 percent of total) and gas units (62 MW, < .01 percent of total)) over 70 
years old for clarity. Figure is limited to coal-steam units in NEEDS v.5.13 in operation in 2013 or earlier (excludes 
~2,100 MW of coal-fired IGCC and fossil waste capacity), and excludes those units in NEEDS with planned 
retirements in 2014 or 2015. 

The locations of existing fossil units in the EPA's National Electric Energy Data System 

(NEEDS) v.5.13 are shown in Figure 2-3. 
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Figure 2-3. Fossil Fuel-Fired Electricity Generating Facilities, by Size 
Source: National Electric Energy Data System (NEEDS) v.5.13 

Note: This map displays fossil capacity at facilities in the NEEDS v.5.13 IPM frame. NEEDS v.5.13 reflects 
generating capacity expected to be online at the end of2015. This includes planned new builds already under 
construction and planned retirements. In areas with a dense concentration of facilities, some facilities may be 
obscured. 

2.2.2 Transmission 

Transmission is the term used to describe the bulk transfer of electricity over a network 

of high voltage lines, from electric generators to substations where power is stepped down for 

local distribution. In the U.S. and Canada, there are three separate interconnected networks of 

high voltage transmission lines/5 each operating synchronously. Within each of these 

transmission networks, there are multiple areas where the operation of power plants is 

monitored and controlled to ensure that electricity generation and load are kept in balance. In 

some areas, the operation of the transmission system is under the control of a single regional 

operator. In others, individual utilities coordinate the operation of their generation, 

15 These three network interconnections are the Western Interconnection, comprising the western parts of both 
the U.S. and Canada (approximately the area to the west of the Rocky Mountains), the Eastern Interconnection, 
comprising the eastern parts of both the U.S. and Canada (except those part of eastern Canada that are in the 
Quebec Interconnection), and the Electric Reliability Council of Texas (ERCOT) Interconnection, comprising 
most of Texas. See map of all NERC interconnections at 
http:/ /www.nerc.com/ AboutN ERC/keyplayers/Documents/N E RC_Interconnections_ Color _072512.jpg 
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transmission, and distribution systems to balance their common generation and load needs. 

2.2.3 Distribution 

Distribution of electricity involves networks of lower voltage lines and substations that 

take the higher voltage power from the transmission system and step it down to lower voltage 

levels to match the needs of customers. The transmission and distribution system is the classic 

example of a natural monopoly, in part because it is not practical to have more than one set of 

lines running from the electricity generating sources to substations or from substations to 

residences and businesses. 

Over the last couple of decades, several jurisdictions in the United States began 

restructuring the power industry to separate transmission and distribution from generation, 

ownership, and operation. Historically, the transmission system had been developed by 

vertically integrated utilities, establishing much of the existing transmission infrastructure. 

However, as parts of the country have restructured the industry, transmission infrastructure 

has also been developed by transmission utilities, electric cooperatives, and merchant 

transmission companies, among others. Distribution, also historically developed by vertically 

integrated utilities, is now often managed by a number of utilities that purchase and sell 

electricity, but do not generate it. As discussed below, electricity restructuring has focused 

primarily on efforts to reorganize the industry to encourage competition in the generation 

segment of the industry, including ensuring open access of generation to the transmission and 

distribution services needed to deliver power to consumers. In many states, such efforts have 

also included separating generation assets from transmission and distribution assets to form 

distinct economic entities. Transmission and distribution remain price-regulated throughout the 

country based on the cost of service. 

2.3 Sales, Expenses, and Prices 

These electric generating sources provide electricity for ultimate commercial, industrial, 

and residential customers. Each of the three major categories of ultimate customers consume 

roughly a quarter to a third of the total electricity produced 16 (see Table 2-4). Some of these 

uses are highly variable, such as heating and air conditioning in residential and commercial 

buildings, while others are relatively constant, such as industrial processes that operate 24 

hours a day. The distribution between the end use categories changed very little between 2002 

and 2012. 

16 Transportation (primarily urban and regional electrical trains) is a fourth ultimate customer category which 
accounts less than one percent of electricity consumption. 
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Table 2-4. Total U.S. Electric Power Industry Retail Sales in 2012 (billion kWh) 

2002 2012 
Sales/Direct Sales/Direct 
Use (Billion Share of Total Use (Billion Share of Total End 

kWh) End Use kWh) Use 

Sales Residential 1,265 35% 1,375 35.9% 

Commercial 1,104 30% 1,327 34.6% 

Industrial 990 27% 986 25.7% 

Transportation NA - 7 0.2% 

Other 106 3% NA -

Total 3,465 95% 3,695 96% 

Direct Use 166 5% 138 4% 

Total End Use 3,632 100% 3,832 100% 

Source: Table 2.2, EIA Electric Power Annual, 2013 
Notes: 

Retail sales are not equal to net generation (Table 2-2) because net generation includes net exported electricity 
and loss of electricity that occurs through transmission and distribution. 

Direct Use represents commercial and industrial facility use of onsite net electricity generation; and electricity 
sales or transfers to adjacent or co-located facilities for which revenue information is not available. 

2.3.1 Electricity Prices 

Electricity prices vary substantially across the United States, differing both between the 

ultimate customer categories and also by state and region of the country. Electricity prices are 

typically highest for residential and commercial customers because of the relatively high costs 

of distributing electricity to individual homes and commercial establishments. The high prices 

for residential and commercial customers are the result both of the necessary extensive 

distribution network reaching to virtually every part of the country and every building, and also 

the fact that generating stations are increasingly located relatively far from population centers, 

which increases transmission costs. Industrial customers generally pay the lowest average 

prices, reflecting both their proximity to generating stations and the fact that industrial 

customers receive electricity at higher voltages, which makes transmission more efficient and 

less expensive). Industrial customers frequently pay variable prices for electricity by the season 

and time of day, while residential and commercial prices historically have been less variable. 

Overall industrial customer prices are usually considerably closer to the wholesale marginal cost 

of generating electricity than residential and commercial prices. 

On a state-by-state basis, all retail electricity prices vary considerably. In 2011 the 

national average retail electricity price (all sectors) was 9.90 cents/KWh, with a range from 6.44 
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cents (Idaho) to 31.59 cents (Hawaii). The Northeast, California, and Alaska have average retail 

prices that can be as much as double those of other states (see Figure 2-4), and Hawaii has the 

most expensive retail price of electricity in the country. 

Average Price (cents per kilowatthour) 

6.44· 7.130 

7.813· 8.713 

8.130·9.39 

9.61 12.131 

13.04 31.59 

Note: Data are displayed as 5 groups of 10 States and the District of COlumbia. 
U.S. total average price per kilowatthour is 9.90 amts. 

Source: U.S. Energv Information Administration, Annual Energy Review 
Electricity Section, Table 4, September 27, 2012. 

Figure 2-4. Average Retail Electricity Price by State (cents/kWh), 2011 

Average national retail electricity prices increased between 2002 and 2012 by 36.7 

percent in nominal (current year$) terms. The amount of increase differed for the three major 

end use categories (residential, commercial and industrial). National average residential prices 

increased the most {40.8 percent), and commercial prices increased the least (27.9 percent). 

The nominal year prices for 2002 through 2012 are shown in Figure 2-5. 
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Figure 2-5. Nominal National Average Electricity Prices for Three Major End-Use Categories 

Source: EIA AEO 2012, Table 2.4 

Electricity prices for all three end-use categories increased more than overall inflation 

through this period, measured by either the Gross Domestic Product (GDP) implicit price 

deflator (23.5 percent) or the consumer price index (CPI-U, which increased by 27.7 percent) 17
• 

Most of these electricity price increases occurred between 2002 and 2008. Since 2008 nominal 

electricity prices have been relatively stable while overall inflation continued to increase. The 

increase in nominal electricity prices for the major end use categories, as well as increases in 

the GDP price and CPI-U indices for comparison, are shown in Figure 2-6. 

17 Source: Federal Reserve Economic Data, FRB St. Louis. Available at http:/ /research.stlouisfed.org/fred2/. 
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Figure 2-6. Relative Increases in Nominal National Average Electricity Prices for Major End
Use Categories, with Inflation Indices 

The real (inflation-adjusted) change in average national electricity prices can be 

calculated using the GDP implicit price deflator. Figure 2-7 shows real 18 (2011$) electricity prices 

for the three major customer categories from 1960 to 2012, and Figure 2-8 shows the relative 

change in real electricity prices relative to the prices in 1960. As can be seen in the figures, the 

price for industrial customers has always been lower than for either residential or commercial 

customers, but the industrial price has been more volatile. While the industrial real price of 

electricity in 2012 was relatively unchanged from 1960, residential and commercial real prices 

are 23 percent and 28 percent lower respectively than in 1960. 

18 All prices in this section are estimated as real 2011 prices adjusted using the GOP implicit price deflator unless 
otherwise indicated. 
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Real Electricity Prices, 1960-2014 (including taxes) 
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Figure 2-7. Real National Average Electricity Prices (2011$) for Three Major End-Use 
Categories 

Source: EIA Monthly Energy Review, April2015, Table 9.8 
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Figure 2-8. Relative Change in Real National Average Electricity Prices (2011$) for Three 
Major End-Use Categories 
Source: EIA Monthly Energy Review, April 2015, Table 9.8 

2.3.2 Prices of Fossil Fuels Used for Generating Electricity 

Another important factor in the changes in electricity prices are the changes in fuel 

prices for the three major fossil fuels used in electricity generation: coal, natural gas and oil. 

Relative to real prices in 2002, the national average real price (in 2011$) of coal delivered to 

EGUs in 2012 had increased by 54 percent, while the real price of natural gas decreased by 22 

percent. The real price of oil increased by 203 percent, but with oil declining as an EGU fuel (in 

2012 oil generated only 1 percent of electricity) the doubling of oil prices had little overall 

impact in the electricity market. The combined real delivered price of all fossil fuels in 2012 

increased by 23 percent over 2002 prices. Figure 2-9 shows the relative changes in real price of 

all three fossil fuels between 2002 and 2012. 
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Figure 2-9. Relative Real Prices of Fossil Fuels for Electricity Generation and Change in 
National Average Real Price per MBtu Delivered to EGU 
Source: EIA AEO 2012, Table 9.9 

2.3.3 Changes in Electricity Intensity of the U.S. Economy Between 2002 to 2012 

An important aspect of the changes in electricity generation (i.e., electricity demand) 

between 2002 and 2012 is that while total net generation increased by 4.9 percent over that 

period, the demand growth for generation has been low, and in fact was lower than both the 

population growth {9.2 percent) and real GDP growth (19.8 percent). Figure 2-10 shows the 

growth of electricity generation, population and real GDP during this period. 
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Figure 2-10. Relative Growth of Electricity Generation, Population, and Real GOP Since 2002 
Sources: U.S. EIA Monthly Energy Review, December 2014. Table 7.2a Electricity Net Generation: Total (All 
Sectors). U.S. Census. 

Because demand for electricity generation grew more slowly than both the population 

and GDP, the relative electric intensity of the U.S. economy improved (i.e., less electricity used 

per person and per real dollar of output) during 2002 to 2012. On a per capita basis, real GDP 

per capita grew by 10.9 percent, increasing from $44,900 (in 2011$) per person in 2002 to 

$49,800 per person in 2012. At the same time electricity generation per capita decreased by 3.9 

percent, declining from 13.4 MWh per person in 2002 to 12.8 MWh per person in 2012. The 

combined effect of these two changes improved the overall electricity efficiency of the U.S. 

economy. Electricity generation per dollar of real GDP decreased 12.5 percent, declining from 

299 MWh per $1 million of GDP to 261 MWh per $1 million GDP. These relative changes are 

shown in Figure 2-11. Figures 2-10 and 2-11 clearly show the effects of the 2007- 2009 

recession on both GDP and electricity generation, as well as the effects of the subsequent 

economic recovery. 
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Figure 2-11. Relative Change of Real GOP, Population, and Electricity Generation Intensity 
Since 2002 
Sources: U.S. EIA Monthly Energy Review, December 2014. Table 7.2a Electricity Net Generation: Total (All 
Sectors). U.S. Census 

2.4 Deregulation and Restructuring 

The process of restructuring and deregulation of wholesale and retail electric markets 

has changed the structure of the electric power industry. In addition to reorganizing asset 

management between companies, restructuring sought a functional unbundling of the 

generation, transmission, distribution, and ancillary services the power sector has historically 

provided, with the aim of enhancing competition in the generation segment of the industry. 

Beginning in the 1970s, government policy shifted against traditional regulatory 

approaches and in favor of deregulation for many important industries, including transportation 

(notably commercial airlines), communications, and energy, which were all thought to be 

natural monopolies (prior to 1970) that warranted governmental control of pricing. However, 

deregulation efforts in the power sector were most active during the 1990s. Some of the 

primary drivers for deregulation of electric power included the desire for more efficient 

investment choices, the economic incentive to provide least-cost electric rates through market 

competition, reduced costs of combustion turbine technology that opened the door for more 

companies to sell power with smaller investments, and complexity of monitoring utilities' cost 

of service and establishing cost-based rates for various customer classes. Deregulation and 

market restructuring in the power sector involved the divestiture of generation from utilities, 

the formation of organized wholesale spot energy markets with economic mechanisms for the 
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rationing of scarce transmission resources during periods of peak demand, the introduction of 

retail choice programs, and the establishment of new forms of market oversight and 

coordination. 

The pace of restructuring in the electric power industry slowed significantly in response 

to market volatility in California and financial turmoil associated with bankruptcy filings of key 

energy companies. By the end of 2001, restructuring had either been delayed or suspended in 

eight states that previously enacted legislation or issued regulatory orders for its 

implementation (shown as "Suspended" in Figure 2-12). Eighteen other states that had 

seriously explored the possibility of deregulation in 2000 reported no legislative or regulatory 

activity in 2001 (EIA, 2003) ("Not Active" in Figure 2-12). Currently, there are 15 states plus the 

District of Columbia where price deregulation of generation (restructuring) has occurred ( 

"Active" in Figure 2-12). Power sector restructuring is more or less at a standstill; by 2010 there 

were no active proposals under review by the Federal Energy Regulatory Commission (FERC) for 

actions aimed at wider restructuring, and no additional states have begun retail deregulation 

activity since that time. 

Electricity Restructuring by State 

Figure 2-12. Status of State Electricity Industry Restructuring Activities 
Source: EIA 2010. {{Status of Electricity Restructuring by State." Available online at: 

One major effect of the restructuring and deregulation of the power sector was a 

significant change in type of ownership of electricity generating units in the states that 

deregulated prices. Throughout most of the 20th century, electricity was supplied by vertically 
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integrated regulated utilities. The traditional integrated utilities controlled generation, 

transmission, and distribution in their designated areas, and prices were set by cost of service 

regulations set by state government agencies (e.g., Public Utility Commissions). Deregulation 

and restructuring resulted in unbundling of the vertical integration structure. Transmission and 

distribution continued to operate as monopolies with cost of service regulation, while 

generation shifted to a mix of ownership affiliates of traditional utility ownership and some 

generation owned and operated by competitive companies known as Independent Power 

Producers (IPP). The resulting generating sector differed by state or region, as the power sector 

adapted to the restructuring and deregulation requirements in each state. 

By 2002, the major impacts of adapting to changes brought about by deregulation and 

restructuring during the 1990s were largely in place. The resulting ownership mix of generating 

capacity (MW) in 2002 was 62 percent of the generating capacity owned by traditional utilities, 

35 percent owned by IPPs/9 and 3 percent owned by commercial and industrial producers. The 

mix of electricity generated (MWh) was more heavily weighted towards the utilities, with a 

distribution in 2002 of 66 percent, 30 percent, and 4 percent for utilities, IPPs and 

commercial/industrial, respectively. 

Since 2002 IPPs have expanded faster than traditional utilities, substantially increasing 

their share by 2012 of both capacity {58 percent utility, 39 percent IPPs, and 3 percent 

commercial/industrial) and generation {58 percent, 38 percent, and 4 percent). 

The mix of capacity and generation in 2002 and 2012 for each of the ownership types is 

shown in Figures 2-13 (capacity) and 2-14 (generation). The capacity and generation data for 

commercial and industrial owners are not shown on these figures due to the small magnitude 

of those ownership types. A portion of the shift of capacity and generation is due to sales and 

transfers of generation assets from traditional utilities to IPPs, rather than strictly the result of 

newly built units. 

19 IPP data presented in this section include both combined and non-combined heat and power plants. 
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Figures 2-13 & 2-14. Capacity and Generation Mix by Ownership Type, 2002 & 2012 
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Figures 2-15 and 2-16. Generation Capacity Built and Retired between 2002 and 2012 by 
Ownership Type 

The mix of capacity by fuel types that have been built and retired between 2002 and 
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2012 also varies significantly by type of ownership. Figure 2-15 presents the new capacity built 

during that period, showing that IPPs built the majority of both new wind and solar generating 

capacity, as well as somewhat more natural gas capacity than the traditional utilities built. 

Figure 2-16 presents comparable data for the retired capacity, showing that utilities retired 

more coal and "other" capacity (mostly oil-fired) than IPPs retired, while the IPPs retired more 

natural gas capacity than the utilities retired. The retired gas capacity was primarily {60 percent) 

steam and combustion turbines. 

2.5 Emissions of Greenhouse Gases from Electric Utilities 

The burning of fossil fuels, which generates about 69 percent of our electricity 

nationwide, results in emissions of greenhouse gases. The power sector is a major contributor 

of C02 in particular, but also contributes to emissions of sulfur hexafluoride (SF6), methane 

(CH4), and nitrous oxide (N20). In 2013, the electricity generation accounted for 38 percent of 

national C02 emissions. Including both generation and transmission (a source of SF6), the power 

sector accounted for 31 percent of total nationwide greenhouse gas emissions, measured in 

C02 equivalent. Table 2-5 and Figure 2-17 show the GHG emissions20 from the power sector 

relative to other major economic sectors. Table 2-6 shows the contributions of C02 and other 

GHGs from the power sector and other major emitting economic sectors. 

2° C02 equivalent data in this section are calculated with the IPCC SAR (Second Assessment Report) GWP potential 
factors. 
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Table 2-5. Domestic Emissions of Greenhouse Gases, by Economic Sector (million tons of 
C02 equivalent) 

2002 2013 Change Between '02 and '13 

%Total %Total %Change 
GHG GHG GHG GHG Change in in 

Sector /Source Emissions Emissions Emissions Emissions Emissions Emissions 

Electric Power Industry 2,550 33% 2,289 31% -260 -10% 

Transportation 2,158 28% 1,991 27% -167 -8% 

Industry 1,564 20% 1,535 21% -29 -2% 

Agriculture 618 8% 647 9% 29 5% 

Commercial 402 5% 442 6% 40 10% 

Residential 412 5% 413 6% 1 0% 

U.S. Territories 58 <1% 38 <1% -19 -33% 

Total GHG Emissions 7,762 100% 7,356 100% -406 -5% 

Sinks and Reductions -976 -972 4 0% 

Net GHG Emissions 6,786 6,384 -402 -6% 

Source: EPA, 2015 {{Inventory of U.S. Greenhouse Gas Emissions and Sinks: 1990-2013", Table 2-12. Includes COz, 
CH4, NzO and SF6 emissions. 
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Figure 2-17. Domestic Emissions of Greenhouse Gases from Major Sectors, 2002 and 2013 
(million tons of C02 equivalent) 
Source: EPA, 2015 {{Inventory of U.S. Greenhouse Gas Emissions and Sinks: 1990-2013", Table 2-12 
Not Shown: COze emissions from U.S. Territories. 

The amount of C02 emitted during the combustion of fossil fuels varies according to the 
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carbon content and heating value of the fuel used. The C02 emission factors used in IPM v5.14 

(same as used in v5.13) are shown in Table 2-7. Coal has higher carbon content than oil or 

natural gas, and thus releases more C02 during combustion. Coal emits about 1.7 times as much 

carbon per unit of energy when burned as natural gas does (EPA 2013). 

Table 2-6. Greenhouse Gas Emissions from the Electricity Sector (Generation, Transmission 
and Distribution), 2002 and 2013 (million tons of C02 equivalent) 

Change Between '02 and 

2002 2013 '13 

Gas/Fuel Type or Source GHG %of Total GHG %of Total Change in %Change 
Emissions GHG Emissions GHG GHG in 

Emissions Emissions Emissions Emissions 
from Power from Power 

Sector Sector 

C02 2,521 98.9% 2,262 98.8% -259 -10% 

Fossil Fuel Combustion 2,505 98.2% 2,248 98.2% -257 -10% 

Coal 2,083 81.7% 1,736 75.8% -347 -17% 

Natural Gas 337 13.22% 487 21.28% 150 45% 

Petroleum 84.7 3.32% 24.7 1.08% -60.0 -71% 

Geothermal 0.4 0.02% 0.4 0.02% 0.0 0% 

Incineration of Waste 13.0 0.51% 11.1 0.49% -1.9 -14% 

Other Process Uses of 2.9 0.11% 2.4 0.11% -0.4 -15% 

Carbonates 

CH4 0.4 0.02% 0.4 0.02% 0.0 0% 

Stationary 0.4 0.02% 0.4 0.02% 0.0 0% 
Combustion* 
Incineration of Waste + + 

N20 13.7 0.54% 21.4 0.93% 7.7 56% 

Stationary 13.2 0.52% 21.1 0.92% 7.8 59% 
Combustion* 
Incineration of Waste 0.4 0.02% 0.3 0.01% -0.1 -25% 

SF6 14.7 0.57% 5.6 0.25% -9.0 -62% 

Electrical Transmission 14.7 0.57% 5.6 0.25% -9.0 -62% 

and Distribution 

Total GHG Emissions 2,550 2,289 -260 

Source: EPA, 2015 {{Inventory of U.S. Greenhouse Gas Emissions and Sinks: 1990-2013", Table 2-11 

* Includes only stationary combustion emissions related to the generation of electricity. 

* * SF6 is not covered by this rule, which specifically regulates C02 emissions from combustion. 

+ Does not exceed 0.05 Tg C02 Eq. or 0.05 percent. 

Table 2-7. Fossil Fuel Emission Factors in the EPA Base Case 5.141PM Power Sector 
Modeling Application 
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Coal 

Bituminous 

Subbituminous 

Lignite 

Natural Gas 

Fuel Oil 

Distillate 

Residual 

Biomass 

Waste Fuels 

Waste Coal 

Petroleum Coke 

Fossil Waste 

Non-Fossil Waste 

Tires 

Fuel Type 

Municipal Solid Waste 

Carbon Dioxide (lb/MMBtu) 

202.8- 209.6 

209.2- 215.8 

212.6-219. 

117.1 

161.4 

161.4-173.9 

195 

204.7 

225.1 

321.1 

0 

189.5 

91.9 

Source: Documentation for IPM Base Case v.5.13, Table 11-5. The emission factors used in Base Case 5.14 are 
identical to the emission factors in IPM Base Case 5.13. 

Note: C02 emissions presented here for biomass account for combustion only and do not reflect emissions from 
initial photosynthesis (carbon sink) or harvesting activities and transportation (carbon source). 

2.6 Carbon Dioxide Control Technologies 

In the power sector, current approaches available for significantly reducing the C02 

emissions of new fossil fuel combustion sources to meet a 1,400 lb C02/MWh emission rate 

include the use of: (1) highly efficient coal-fired generation (e.g., modern supercritical or ultra

supercritical steam units) with partial carbon capture and storage (CCS), (2) highly efficient coal

fired designs (e.g., modern supercritical or ultra-supercritical steam units) with up to 40 percent 

natural gas co-firing, {3), integrated coal gasification combined cycle (IGCC) co-firing with up to 

10 percent natural gas, and/or (4) natural gas combined cycle (NGCC) combustion 

turbine/steam-turbine units. 

Investment decisions for the optimal choice of the type of new generating capacity 

capable of meeting the 1,400 lb C02/MWh standard of performance depend in part on the 

intended primary use of new generating capacity. Daily peak electricity demands, involving 

operation for relatively few hours per year, are often most economically met by simple-cycle 

combustion turbines (CT). Stationary CTs used for power generation can be installed quickly, at 

relatively low capital cost. They can be remotely started and loaded quickly, and can follow 

2-xxv 

ED_000738_00003879-00050 



rapid demand changes. Full-load efficiencies of large current technology CTs are typically 30-33 

percent but can be has high as 40 percent or more (high heating value basis), as compared to 

efficiencies of 50 percent or more for new combined-cycle units that recover and use the 

exhaust heat otherwise wasted from a CT. A simple-cycle CT's lower efficiency causes it to burn 

much more fuel to produce a MWh of electricity than a combined-cycle unit. Thus, when 

burning natural gas its C02 emission rate per MWh could be 40-60 percent higher than a more 

efficient NGCC unit. 

Base load electricity demand can be met with NGCC generation, coal and other fossil

fired steam generation, and IGCC technology, as well as generation from sources that do not 

emit C02, such as nuclear and hydro. IGCC employs the use of a gasifier to transform fossil fuels 

into synthesis gas ("syngas") and heat. The syngas is used to fuel a combined cycle generator, 

and the heat from the syngas conversion can produce steam for the steam turbine portion of 

the combined cycle generator. Electricity can be generated through this IGCC process 

somewhat more efficiently than through conventional boiler-steam generators. Additionally, 

with gasification, some of the syngas can be converted into other marketable products such as 

fertilizers and chemical feedstocks for processes to manufacture liquid hydrocarbons (e.g., fuels 

and lubricants), and C02 can be captured for use in EOR. Figure 2-18 shows the array of 

products (including electricity) and by-products that can be produced in a syngas process. 
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Figure 2-18. Marketable products from Syngas Generation 

Source: National Energy Technology Lab. Gasifipedia. Available at http:/ /www.netl.doe.gov/research/coal/energy
systems/ gasification/ gasifiped ia/ co-generation 

2.6.1 Carbon Capture and Storage 

CCS can be achieved through either pre-combustion or post-combustion capture of C0 2 

from a gas stream associated with the fuel combusted. Furthermore, CCS can be designed and 

operated for full capture of the C0 2 in the gas stream (i.e., above 90 percent) or for partial 

capture (below 90 percent). Post-combustion capture processes remove C0 2 from the exhaust 

gas of a combustion system- such as a utility boiler. It is referred to as "post-combustion 

capture" because the C0 2 is the product of the combustion of the primary fuel and the capture 

takes place after the combustion of that fuel. This process is illustrated for a pulverized coal 

power plant in Figure 2-19 and described in more detail in the preamble. (See preamble section 

V.D.) For post-combustion, a station's net generating output will be lower due to the energy 

needs of the capture process. 
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Figure 2-19. Post-Combustion C02 Capture for a Pulverized Coal Power Plant 

Source: Interagency Task Force on Carbon Capture and Storage 2010 

Pre-combustion capture is mainly applicable to IGCC facilities, where the fuel is 

converted into syngas under heat and pressure and some percentage of the carbon contained 

in the syngas is captured before combustion. 21 For pre-combustion technology, a significant 

amount of energy is needed to gasify the fuel(s). This process is illustrated in Figure 2-20. 

Application of post-combustion CCS with IGCC can be designed to use no water-gas shift, or 

single- or two-stage shift processes, to obtain varying percentages of C02 removal- from a 

"partial capture" percentage to 90 percent "full capture." Pre-combustion CCS typically has a 

lesser impact on net energy output than does post-combustion CCS. For more detail on CCS 

technology, see the "Report of the Interagency Task Force on Carbon Capture and Storage" 

(2010). 22 

21 Note that pre-combustion CCS is not considered the best system of emission reduction for this standard. This 

information is provided for background purposes. 
22 For more information on the cost and performance of CCS, see ~J::.:L~=-c~===~'-""-""""'::>:L. 
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Figure 2-20. Pre-Combustion C02 Capture for an IGCC Power Plant 
Source: Interagency Task Force on Carbon Capture and Storage 2010 

Carbon capture technology has been successfully applied since 1930 on several smaller 

scale industrial facilities and more recently in a number of demonstration phase projects 

worldwide for power sector applications. In October 2014, the first commercial-scale coal-fired 

capture and storage project for electricity generation began operation at the Boundary Dam 

Power Station in Saskatchewan, Canada. The Boundary Dam Station is owned by the Province 

of Saskatchewan, and operated by SaskPower, a provincially owned corporation that is the 

primary electric utility in the Province. The commercial-scale demonstration project retrofit 

Unit 3 (a 130 MW, coal fired built in 1970, and rebuilt in 2013) at a total cost of approximately 

$1.5 billion (Canadian, or about $1.2 billion U.S.), including a partial subsidy of $240 million 

(Canadian) by the Canadian federal government. The carbon capture system is a post

combustion process designed to capture 90 percent of the C02 emitted by Unit #3. Retrofitting 

the carbon capture system reduced the capacity of the unit to 110 MW. The majority of the 

captured C02 is used for an enhanced oil recovery (EOR) project in southern Saskatchewan. The 

portion of the C02 is being stored in a nearby research and monitoring geological storage 

facility, where the captured C02 will be injected 3.4 kilometers underground into a sandstone 

formation located below the major coal field supplying lignite to Unit# 3. The remaining 
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captured C02 will be injected into deep saline formations. 

In the United States there are two commercial-scale CCS facilities nearing completion: 

1) the Kemper County Carbon Dioxide Capture and Storage Project in Mississippi, and 

2) The W.A. Parish Petra Nova CCA Project near Houston, Texas. 

Construction began on the Kemper project in 2010, and the startup is currently 

scheduled for May 2016. The Kemper project is constructing a new 524 MW lignite unit as well 

as a 58 MW natural gas unit. Mississippi Power (a division of Southern Power) is building and 

will operate the Kemper project. The control system is designed to capture 65 percent of the 

C02 generated by the plant, and is projected to capture 3.5 million tons of C02 per year. The 

resulting C02 emission rate is expected to be approximately 800 pounds per MWh produced. 

The current total cost estimate is $5.6 billion, a substantial increase from the original $2.4 

billion estimate. 23 The construction has received a $270 million grant from the U.S. Department 

of Energy, and $133 million in investment tax credits from the Internal Revenue Service. The 

captured C02 will be transported via a 60 mile pipeline and used for EOR projects in mature 

Mississippi oil fields. 24 

The only other commercial-scale electricity power sector CCS project currently under 

construction in the United States is the W.A. Parish Petra Nova CCS Project near Houston, 

Texas. The Parish Petra project is a 50/50 partnership between NRG Energy (an integrated 

electricity company generating and supplying electricity to 1.6 million customers in Texas) and 

the Nippon Oil and Gas Exploration Company. The Parish project will retrofit a post-combustion 

CCS system on a portion of the flue gas from the existing 610 MW coal fired Unit# 8. The CCS 

system will treat a 240 MW slipstream of the flue gas, and is designed to capture 90 percent of 

the C02 in the treated flue gas. The capacity rating of Unit# 8 will not be reduced due to the 

CCS project because an 85 MW custom-built natural gas fired combustion turbine co

generation unit is being built on-site to provide both electricity and steam to the CCS unit. The 

total cost of the CCS project is estimated to be $1 billion (including a $167 million grant from 

the U.S. Department of Energy), and the project is expected to extract 1.4-1.6 million tons of 

C02 per year. The construction contract was awarded in July, 2014, and operation is expected to 

23 The Mississippi Public Utilities Staff authorized an independent monitor to conduct a review of the project. The 
findings of the review are provided in a summary report available at: 

24 Carbon Capture and Sequestration Technologies Program at MIT. Accessed 1/23/2015. 
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begin in early 2016. The C02 will be piped 85 miles to a reservoir for EOR in the West Ranch Oil 

Field. 25 

2. 7 Geologic and Geographic Considerations for Geologic Sequestration 

Geologic sequestration (GS) (i.e., long-term containment of a C02 stream in subsurface 

geologic formations) is technically feasible and available throughout most of the United States. 

(See generally preamble to final rule at sections V.M and N.) GS is feasible in different types of 

geologic formations including deep saline formations (formations with high salinity formation 

fluids) or in oil and gas formations, such as where injected C02 increases oil production 

efficiency through EOR. C02 may also be used for other types of enhanced recovery, such as for 

natural gas production. Reservoirs, such as unmineable coal seams, also offer the potential for 

GS. The geographic availability of deep saline formations, EOR, and unmineable coal seams is 

shown in Figure 2-21. Estimates of C02 storage resources by state compiled by the Department 

of Energy's (DOE) National Carbon Sequestration Database and Geographic Information System 

(NATCARB) and published in DOE's 2012 United States Carbon Utilization and Storage Atlas 

(discussed below) are provided in Table 2-8. 

25 U.S. DOE (2010) "Recovery Act: W.A. Parish Post-Combustion C02 Capture and Sequestration Project". 
http:/ /www.netl.doe.gov /research/proj?k=FE0003311 Accessed 1/23/2015 
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Figure 2-21 Geologic Sequestration in the Continental United States 
Sources: EPA Greenhouse Gas Reporting Program; Department of Energy, NATCARB; Department of 
Transportation, National Pipeline Management System. 
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Table 2-8. Total C02 Storage Resource (U.S. Department of Energy (DOE) National Energy 
Technology Laboratory (NETLW6 

State 

ALABAMA 

ALASKA 

ARIZONA 

ARKANSAS 

CALIFORNIA 

COLORADO 

CONNECTICUT 

DELAWARE 

DISTRICT OF COLUMBIA 

FLORIDA 

GEORGIA 

HAWAII 

IDAHO 

ILLINOIS 

INDIANA 

IOWA 

KANSAS 

KENTUCKY 

LOUISIANA 

MAINE 

MARYLAND 

MASSACHUSETIS 

(Continued on next page) 

low Estimate 

135,022 
9,524 
143 

6,812 
37,357 
41,458 

not assessed by DO E-N ETL 

44 
not assessed by DO E-N ETL 

113,251 
160,210 

not assessed by DO E-N ETL 

44 
11,045 
35,296 

11 
11,993 
3,219 

186,842 
not assessed by DO E-N ETL 

2,050 
not assessed by DO E-N ETL 

Million Tons 

High Estimate 

765,422 
21,771 
1,290 

70,184 
463,665 
393,734 

not assessed by DO E-N ETL 

44 
not assessed by DO E-N ETL 

611,793 
175,322 

not assessed by DO E-N ETL 

430 
128,772 
75,189 

55 
95,173 
8,433 

2,319,238 
not assessed by DO E-N ETL 

2,127 
not assessed by DO E-N ETL 

26 The United States 2012 Carbon Utilization and Storage Atlas, Fourth Edition, U.S Department of Energy, Office of 
Fossil Energy, National Energy Technology Laboratory (N ETL). 
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Table 2-8. Total C02 Storage Resource (DOE-NETL), cont. 

Million Tons* 

State low Estimate High Estimate 

MICHIGAN 20,999 52,040 
MINNESOTA not assessed by DO E-N ETL not assessed by DO E-N ETL 
MISSISSIPPI 159,846 1,306,270 
MISSOURI 11 187 
MONTANA 93,233 1,006,100 
NEBRASKA 26,202 124,826 
NEVADA not assessed by DO E-N ETL not assessed by DO E-N ETL 

NEW HAMPSHIRE not assessed by DO E-N ETL not assessed by DO E-N ETL 
NEW JERSEY 0 0 

NEW MEXICO 47,135 395,828 
NEW YORK 5,115 5,115 

NORTH CAROLINA 1,477 20,271 
NORTH DAKOTA 73,954 162,569 

Offshore Federal Only 539,956 7,098,976 
OHIO 14,837 14,837 

OKLAHOMA 62,777 269,570 
OREGON 7,507 103,286 

PENNSYLVANIA 24,361 24,361 
RHODE ISLAND not assessed by DO E-N ETL not assessed by DO E-N ETL 

SOUTH CAROLINA 33,180 37,677 
SOUTH DAKOTA 9,656 26,489 

TENNESSEE 474 4,255 
TEXAS 489,205 4,772,925 
UTAH 28,076 265,558 

VERMONT not assessed by DO E-N ETL not assessed by DO E-N ETL 
VIRGINIA 485 3,208 

WASHINGTON 40,367 547,550 
WEST VIRGINIA 18,353 18,353 

WISCONSIN not assessed by DO E-N ETL not assessed by DO E-N ETL 
WYOMING 80,127 754,917 
U.S. Total 2,531,653 22,147,811 

* States with a {{zero" value represent estimates of minimal C02 storage resource. States that have not yet been 
assessed by DOE-NETL have been identified. 
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2. 7.1 Availability of Geologic Sequestration in Deep Saline Formations 

DOE and the United States Geological Survey (USGS) have independently conducted 

preliminary analyses of the availability and potential C02 sequestration capacity of deep saline 

formations in the United States. DOE estimates are compiled by the DOE's NATCARB system 

using volumetric models and published in a Carbon Utilization and Storage Atlas. 27 DOE 

estimates that areas of the United States with appropriate geology have a sequestration 

potential of at least 2,200 billion tons of C02 in deep saline formations. According to DOE, at 

least 39 states have geologic characteristics that are amenable to deep saline GS in either 

onshore or offshore locations. In 2013, the USGS completed its evaluation of the technically 

accessible GS resources for C02 in U.S. onshore areas and state waters using probabilistic 

assessment. 28 The USGS estimates a mean of 3,300 billion tons of subsurface C02 sequestration 

potential, including saline and oil and gas reservoirs, across the basins studied in the United 

States. As shown in Figure 2-21, there are 39 states for which onshore and offshore deep saline 

formation storage capacity has been identified. 29 

2. 7.2 Availability of C02 Storage via Enhanced Oil Recovery 

Although the regulatory impact analysis for this rule relies on GS in deep saline 

formations, the EPA also recognizes the potential for securely sequestering C02 via EOR. EOR 

has been successfully used at numerous production fields throughout the United States to 

increase oil recovery. The oil industry in the United States has over 40 years of experience with 

EOR. An oil industry study in 2014 identified more than 125 EOR projects in 98 fields in the 

United States. 30 More than half of the projects evaluated in the study have been in operation for 

more than 10 years, and many have been in operation for more than 30 years. This experience 

provides a strong foundation for demonstrating successful C02 injection and monitoring 

technologies, which are needed for safe and secure GS that can be used for deployment of CCS 

across geographically diverse areas. 

Currently, 12 states have active EOR operations and most have developed an extensive 

C02 infrastructure, including pipelines, to support the continued operation and growth of EOR. 

27 The United States 2012 Carbon Utilization and Storage Atlas, Fourth Edition, U.S. Department of Energy, Office of 
Fossil Energy, National Energy Technology Laboratory (N ETL). 

28 U.S. Geological Survey Geologic Carbon Dioxide Storage Resources Assessment Team, 2013, National assessment 
of geologic carbon dioxide storage resources-Results: U.S. Geological Survey Circular 1386, p. 41, 

29 Alaska is not shown in the figure; it has deep saline formation storage capacity, geology amenable to EOR 
operations, and potential GS capacity in unmineable coal. 

3° Koottungal, Leena, 2014, 2014 Worldwide EOR Survey, Oil & Gas Journal, Volume 112, Issue 4, April 7, 2014 
(corrected tables appear in Volume 112, Issue 5, May 5, 2014). 
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An additional18 states are within 100 kilometers {62 miles) of current EOR operations (see 

Figure 2-21). 31 The vast majority of EOR is conducted in oil reservoirs in the Permian Basin, 

which extends through southwest Texas and southeast New Mexico. States where EOR is 

currently used include Alabama, Colorado, Louisiana, Michigan, Mississippi, New Mexico, 

Oklahoma, Texas, Utah, and Wyoming. 

At the project level, the volume of C02 already injected for EOR and the duration of 

operations are of similar magnitude to the duration and volume of C02 expected to be captured 

from fossil fuel-fired EGUs. The volume of C02 used in EOR operations can be large (e.g., 55 

million tons of C02 were stored in the SACROC unit in the Permian Basin over 35 years), and 

operations at a single oil field may last for decades, injecting into multiple parts of the field. 32 

According to data reported to the EPA's Greenhouse Gas Reporting Program (GHGRP), 

approximately 66 million tons of C02 were supplied to EOR in the United States in 2013.33 

Approximately 70 percent of this total C02 supplied was produced from natural (geologic) C02 

sources, and approximately 30 percent was captured from anthropogenic sources. 34 

A DOE-sponsored study has analyzed the geographic availability of applying EOR in 11 

major oil producing regions of the United States and found that there is an opportunity to 

significantly increase the application of EOR to areas outside of current operations.35 DOE

sponsored geologic and engineering analyses show that expanding EOR operations into areas 

additional to the capacity already identified and applying new methods and techniques over the 

next 20 years could utilize 20 billion tons of anthropogenic C02 and increase total oil production 

by 67 billion barrels. The availability of anthropogenic C02 in areas outside of current sources 

could drive new EOR projects by making more C02 locally available. 

2.8 State Policies on GHG and Clean Energy Regulation in the Power Sector 

Several states have also established emission performance standards or other measures 

to limit emissions of GHGs from new EGUs that are comparable to or more stringent than this 

rulemaking. 

31 The distance of 100 kilometers reflects the assumptions in the DOE-NETL cost estimates. 
32 Han, Wean S., McPherson, B J., Lichtner, PC., and Wang, F P. {{Evaluation of C02 trapping mechanisms at the 

SAC ROC northern platform, Permian basin, Texas, site of 35 years of COz injection." American Journal of 
Science 310. (2010): 282-324. 

33 Greenhouse Gas Reporting Program, data reported as of August 18, 2014. 
34lbid. 
35 {{Improving Domestic Energy Security and Lowering C0 2 Emissions with 'Next Generation' C02-Enhanced Oil 

Recovery", Advanced Resources International, Inc. (ARI), 2011. Available at: 
http://www. net!. doe .gov /research/ energy-ana lys is/publications/ deta i Is ?pu b=df02ffba-6b4b-4 721-a 7b4-
04a505a19185. 
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In 2003, then-Governor George Pataki sent a letter to his counterparts in the Northeast 

and Mid-Atlantic inviting them to participate in the development of a regional cap-and-trade 

program addressing power plant C02 emissions. This program, known as the Regional 

Greenhouse Gas Initiative (RGGI), began in 2009 and sets a regional C02 cap for participating 

states. The currently participating states include: Connecticut, Delaware, Maine, Maryland, 

Massachusetts, New Hampshire, New York, Rhode Island, and Vermont. The cap covers C02 

emissions from all fossil-fired EGUs greater than 25 MW in participating states, and limits total 

emissions to 91 million tons in 2014. The 2014 emissions cap is a 51 percent reduction below 

the initial cap in 2009 to 2011 of 188 million tons. This emissions budget is reduced 2.5 percent 

annually from 2015 to 2020. RGGI C02 allowances are sold in a quarterly auction. RGGI 

conducted their 27th quarterly allowance auction in March, 2015 the market clearing price was 

$5.41 per ton of C02 for current allowances, which was a record high price (the February '15 

price of $5.21 was the previous record). A total of allowances for 15.3 million tons were sold in 

the March 2015 auction, well below the record of 38.7 million tons sold in June 2013 for $3.21 

per ton. 

In September 2006, California Governor Schwarzenegger signed into law Senate Bill 

1368. The law limits long-term investments in base load generation by the state's utilities to 

power plants that meet an emissions performance standard jointly established by the California 

Energy Commission and the California Public Utilities Commission. The Energy Commission has 

designed regulations that establish a standard for new and existing base load generation owned 

by, or under long-term contract to publicly owned utilities, of 1,100 lb C02/MWh -net. 

In 2006, Governor Schwarzenegger also signed into law Assembly Bill 32, the Global 

Warming Solutions Act of 2006. This act includes a multi-sector GHG cap-and-trade program 

which covers approximately 85 percent of the state GHG emissions. EGUs are included in phase 

I of the program, which began in 2013. Phase II begins in 2020 and includes upstream sources. 

The cap is based on a 2 percent reduction from total 2012 expected emissions, and declines 2 

percent annually through 2014, then 3 percent each year until 2020. The AB32 cap and trade 

program began functioning in 2011, and functioning market is now operating on the NYMEX 

futures commodity market. The final 2014 market price for carbon allowances was $11.23/ton 

of carbon. On April17, 2015 the 2015 allowance futures price was $11.48/ton, and the spot 

price was $11.30/ton. 

In May 2007, Washington Governor Gregoire signed Substitute Senate Bill 6001, "Base 

load Electric Generation Performance" which established statewide GHG emissions reduction 

goals, and imposed an emission standard that applies to any base load electric generation that 
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commenced operation after June 1, 2008 and is located in Washington, whether or not that 

generation serves load located within the state. Base load generation facilities must initially 

comply with an emission limit of 1,100 lb C02/MWh-net. In 2013 the State of Washington 

revised 36 the emission limit to 970 lb C02/MWh-net based on a survey of available NGCC 

generation units commercially available in the United States. 

In 1997, Oregon required a new base load gas fired power plants to meet a C02 emission 

standard that was 17 percent below the most efficient NGCC unit operating in the United 

States. In 2000 Oregon established that the effective 17 percent below most efficient was 675 

lb C02/MWh-net In July 2009, Oregon Governor Kulongoski signed Senate Bill101, which 

mandated that facilities generating base load electricity, whether gas- or coal-fired, must have 

emissions equal to or less than 1,100 lb C02/MWh-net regardless of fuel type, and prohibited 

utilities from entering into long-term purchase agreements for base load electricity with out-of

state facilities that do not meet that standard. Natural gas- and petroleum distillate-fired 

facilities that are primarily used to serve peak demand or to integrate energy from renewable 

resources are specifically exempted from the performance standard. 

In August 2011, New York Governor Cuomo signed the Power NY Act of 2011. 

Implementing regulations established C02 emission standards for new and modified electric 

generators greater than 25 MW. The standards vary based on the type of facility: base load 

facilities must meet a C02 standard of 925 lb/MWh-net or 120 lb/MMBtu, and peaking facilities 

must meet a C02 standard of 1,450 lb/MWh-net or 160 lb/MMBtu. 

Several other states have enacted C02 regulations affecting EGUs that do not set 

emission limits, but set other regulatory requirements limiting C02 emissions from EGUs. For 

example, Montana enacted a law in 2007 requiring the Public Service Commission to limit 

approvals of new equity interests in or leases of a facility used to generate coal-based electricity 

to facilities that capture and sequester at least half of their C02 emissions. Minnesota enacted 

the Next Generation Energy Act in 2007 requiring increases in power sector greenhouse gas 

emissions from any new large coal energy facilities built in Minnesota or the import of 

electricity from such a facility located out of state to be offset by equivalent emission 

reductions. New Mexico enacted legislation in 2007 authorizing tax credits and cost recovery 

incentives for qualifying coal-fired facilities. To qualify, plants must capture and store emissions 

so that they emit less than 1,100 lb C02/MWh, among other requirements. 

36 Washington Department of Commerce, 2013. {{Greenhouse Gas Emission Performance Standard for Baseload 

Electric Generation." Ava i Ia b I e at !J.!lQ.:LC:!::fj"f:!:L:fQJr:Dl!~~~~~Qf!:JII!l§~~2!:!f~:1!~ill!I~IL?J::::::l;:~ 
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Additionally, most states have implemented Renewable Portfolio Standards (RPS), or 

Renewable Electricity Standards (RES). These programs are designed to increase the renewable 

share of a state's total electricity generation. Currently 29 states, the District of Columbia and 

Guam have enforceable RPS or other mandatory renewable capacity policies, and 8 states, 

Puerto Rico and Guam have voluntary goals.37 These programs vary widely in structure, 

enforcement, and scope. 

2.9 Revenues and Expenses 

Due to lower retail electricity sales, total utility operating revenues declined in 2012 to 

$271 billion from a peak of almost $300 billion in 2008. Despite revenues not returning to 2008 

levels in 2012, operating expenses were appreciably lower and as a result, net income also rose 

in comparison to 2008 (see Table 2-9). Recent economic events have put downward pressure 

on electricity demand, thus dampening electricity prices and consumption (utility revenues), 

but have also reduced the price and cost of fossil fuels and other expenses. In 2012 electricity 

generation was 1.28 percent below the generation in 2011, and has declined in four of the past 

five years. 

Table 2-9 shows that investor-owned utilities (IOUs) earned income of about 13.0 

percent compared to total revenues in 2012. The 2012 return on revenue was the third highest 

year for the period 2002 to 2012 (average: 11.9 percent, range: 10.6 percent to 13.32 percent). 

Table 2-9. Revenue and Expense Statistics for Major U.S. Investor-Owned Electric Utilities 
for 2002, 2008 and 2012 (nominal $millions) 

2002 2008 2012 

Utility Operating Revenues 219,609 298,962 270,912 

Electric Utility 200,360 266,124 249,166 

Other Utility 19,250 32,838 21,745 

Utility Operating Expenses 189,062 267,263 235,694 

Electric Utility 171,604 236,572 220,722 

Operation 116,660 175,887 152,379 

Production 90,715 140,974 111,714 

Cost of Fuel 24,149 47,337 38,998 

37 Clean Energy States Alliance 2013 
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Purchased Power 58,810 84,724 54,570 

Other 7,776 8,937 18,146 

Transmission 3,560 6,950 7,183 

Distribution 3,117 3,997 4,181 

Customer Accounts 4,168 5,286 5,086 

Customer Service 1,820 3,567 5,640 

Sales 264 225 221 

Admin. and 13,018 14,718 18,353 

General 

Maintenance 10,861 14,192 15,489 

Depreciation 16,199 19,049 23,677 

Taxes and Other 26,716 26,202 29,177 

Other Utility 17,457 30,692 14,972 

Net Utility Operating Income 30,548 31,699 35,218 

Source: Table 8.3, EIA Electric Power Annual, 2012 
Note: These data do not include information for public utilities, nor for IPPs. 

2.10 Natural Gas Market 

The natural gas market in the United States has historically experienced significant price 

volatility from year to year and between seasons, can undergo major price swings during short

lived weather events (such as cold snaps leading to short-run spikes in heating demand), and 

has seen a dramatic shift since 2008 due to increased production from shale formations. Over 

the last decade, the annual average nominal price of gas delivered to the power sector peaked 

in 2008 at $9.02/MMBtu and has since fallen dramatically to a low of $3.42/MMBtu in 2012. 

During that time, the daily price38 of natural gas reached as high as $18.48/MMBtu and as low 

as $2.03/MMBtu. Adjusting for inflation using the GDP implicit price deflator, in 2011 dollars 

the annual average price of natural gas delivered to the power sector peaked at $9.38/MMBtu 

in 2008 and has fallen to a low of $3.36/MMBtu in 2012. The annual natural gas prices in both 

nominal and real (2011$) terms are shown in Figure 2-22. A comparison of the trends in the real 

price of natural gas with the real prices of delivered coal and oil is shown in Figure 2-23. Figure 

2-23 shows that while the real price of coal and oil increased from 2002 to 2012 (+54 percent 

and +203 percent respectively), the real price of natural gas declined by 22 percent in the same 

period. Most of the decline in real natural gas prices occurred between 2008 (the peak price 

year) and 2012, during which real gas prices declined by 64 percent while coal and oil prices 

both increased by 9 percent in the same period. The sharp decline in natural gas prices from 

38 Henry Hub daily prices. Henry Hub is a major gas distribution hub in Louisiana; Henry Hub prices are generally 
seen as the primary metric for national gas prices for all end uses. The price of natural gas delivered to 
electricity generation differs substantially in different regions of the country, and can be higher or lower than 
the Henry Hub national benchmark price. 

2-xl 

ED_000738_00003879-00065 



2008 to 2012 was primarily caused by the rapid increase in natural gas production from shale 

formations. 
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Figure 2-22. Nominal and Real (2011$) Prices of Natural Gas Delivered to the Power Sector 
($/MMBtu) 
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Figure 2-23. Relative Change in Real (2011$) Prices of Fossil Fuels Delivered to the Power 
Sector ($/MMBtu) 

Current and projected natural gas prices are considerably lower than the prices 
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observed over the past decade, largely due to advances in hydraulic fracturing and horizontal 

drilling techniques that have opened up new shale gas resources and substantially increased 

the supply of economically recoverable natural gas. According to the U.S. Energy Information 

Administration's Annual Energy Outlook 2012 (AEO 2012) (EIA 2012): 

Shale gas refers to natural gas that is trapped within shale formations. Shales are fine

grained sedimentary rocks that can be rich sources of petroleum and natural gas. Over 

the past decade, the combination of horizontal drilling and hydraulic fracturing has 

allowed access to large volumes of shale gas that were previously uneconomical to 

produce. The production of natural gas from shale formations has rejuvenated the 

natural gas industry in the United States. 

The EIA's AEO 2014 estimates that the United States possessed 2,266 trillion cubic feet 

(Tcf) of technically recoverable dry natural gas resources as of January 1, 2012. Proven reserves 

make up 15 percent of the technically recoverable total estimate, with the remaining 85 

percent from unproven reserves. Natural gas from proven and unproven shale resources 

accounts for 611 Tcf of this resource estimate. 

Many shale formations, especially the Marcellus39
, are so large that only small portions 

of the entire formations have been intensively production-tested. Furthermore, estimates from 

the Marcellus and other emerging fields with few wells already drilled are likely to shift 

significantly over time as new geological and production information becomes available. 

Consequently, there is some uncertainty in estimate of technically recoverable resources, and it 

is regularly updated as more information is gained through drilling and production. 

At the 2012 rate of U.S. consumption (about 25.6 Tcf per year), 2,266 Tcf of natural gas 

is enough to supply nearly 90 years of use. The AEO 2014 estimate of the shale gas resource 

base is modestly higher than the AEO 2012 estimate (2,214 Tcf) of shale gas production, driven 

by lower drilling costs and continued drilling in shale plays with high concentrations of natural 

gas liquids and crude oil, which have a higher value in energy equivalent terms than dry natural 

gas.4o 

EIA's projections of natural gas conditions did not change substantially in AEO 2014 from 

either the AEO 2012 or 2013, and EIA is continues to forecast abundant reserves consistent 

39 The Marcellus formation, underlying most of Pennsylvania and West Virginia, along with portions of New York 
and Ohio, in 2014 produced 36 percent of the U.S. total natural gas extracted from shale formations. 

4° For more information, see: !ill~C!YJ~~~~~~iliL~j}jy~~lli1L.ill1ff!!JlW~~ili!~; 
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with the above findings. Recent historical data reported to EIA is also consistent with these 

trends, with 2014 being the highest year on record41 for domestic natural gas production. 42 

41 The total dry gas production in 2012 from the lower 48 states, including both onshore and offshore production, 
was 23.97 Tcf, a 1.5 percent increase from 2013 and a 7.9 percent total increase from 2011 
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CHAPTER 3 

BENEFITS OF REDUCING GREENHOUSE GAS EMISSIONS 

AND OTHER POLLUTANTS 

This rule is designed to set emission limits for carbon dioxide (C02), thereby limiting 

potential increases in future emissions and atmospheric C02 concentrations. This will reduce 

the risk of adverse effects of climate change. As discussed in Chapter 4, the U.S. Environmental 

Protection Agency (EPA) anticipates negligible C02 emission changes resulting from the rule 

relative to baseline conditions, due to market baseline market conditions. The final standards 

provide the benefit of regulatory certainty that any new coal-fired power plant must limit its 

C02 emissions to a level reflecting the performance of a highly efficient super critical pulverized 

coal (SCPC) unit utilizing post-combustion partial carbon capture and storage (CCS). As 

explained in preamble section V.P.l.b, there are documented instances of project developers 

abandoning projects using CCS due to this lack of regulatory certainty. In addition, the history 

of regulatory actions has shown that emission standards that are based on the performance of 

advanced control equipment lead to increased use of that control equipment, and that the 

absence of a requirement stifles technology development. (See preamble section V.P.l.b.) 

This chapter summarizes the adverse effects on public health and public welfare from 

the emissions of C02, which is a well-mixed greenhouse gas. This form of air pollution was 

determined by the EPA in the 2009 Endangerment Finding to endanger public health and 

welfare. 43 The major assessments by the U.S. Global Change Research Program (USGCRP), the 

Intergovernmental Panel on Climate Change (IPCC), and the National Research Council (NRC) 

served as the primary scientific bases for the Endangerment Finding. A discussion of climate 

science findings from newer assessments can be found in the Preamble. This chapter also 

provides a general discussion about how the climate-related and human health benefits of 

emissions reductions are estimated. These valuation approaches are used in Chapter 5 to 

quantify and monetize the relative differences in emissions between electric generating 

technologies that may be constructed in the future. 

3.1 Overview of Climate Change Impacts from GHG Emissions 

Through the implementation of CAA regulations, the EPA addresses the negative 

externalities caused by air pollution. The preamble to the final rule summarizes the public 

43 Endangerment and Cause or Contribute Findings for Greenhouse Gases Under Section 202(a) of the Clean Air 
Act, 74 Fed. Reg. 66,496 (Dec. 15, 2009). See also Coalition for Responsible Regulation v. EPA, 684 F. 3d at 119-
126, upholding the Endangerment Finding in all respects, and noting that u[t]he body of scientific evidence 
marshaled by EPA in support of the Endangerment Finding is substantial" (id. at 120). 
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health and public welfare impacts that were detailed in the 2009 Endangerment Finding. For 

health, these include the increased likelihood of heat waves, negative impacts on air quality, 

more intense hurricanes, more frequent and intense storms and heavy precipitation, and 

impacts on infectious and waterborne diseases. For welfare, these include reduced water 

supplies in some regions, increased water pollution, increased occurrences of floods and 

droughts, rising sea levels and damage to coastal infrastructure, increased peak electricity 

demand, changes in ecosystems, and impacts on indigenous communities. 

The preamble also summarizes new scientific assessments and recent climatic 

observations. Major scientific assessments released since the 2009 Endangerment Finding have 

further improved scientific understanding of climate change, and provide even more evidence 

that GHG emissions endanger public health and welfare for current and future generations. The 

Third National Climate Assessment (NCA3), in particular, assessed the impacts of climate 

change on human health in the United States, finding that, Americans will be impacted by 

"increased extreme weather events, wildfire, decreased air quality, threats to mental health, 

and illnesses transmitted by food, water, and disease-carriers such as mosquitoes and ticks." 

The IPCC reported similar conclusions in its Fifth Assessment Report, finding that it is likely that 

adverse health impacts related to heat exposure are already being exacerbated by climate 

change and that, if unabated, climate change will lead to a greater risk of morbidity and 

mortality due to more intense heat waves, undernutrition, and increased prevalence of food

and water-borne illnesses. These assessments also detail the risks to vulnerable groups such as 

children, the elderly and low income households. Furthermore, the assessments present an 

improved understanding of the impacts of climate change on public welfare, improved 

projections of future warming over the next century, higher projections of future sea level rise 

than had been previously estimated due in part to improved understanding of the Antarctic and 

Greenland ice sheets, more detailed description of U.S. impacts based on the National Climate 

Assessment, improved understanding of changes in rainfall and droughts, and new assessments 

of the impacts of climate change on permafrost and ocean acidification. The impacts of GHG 

emissions will be realized worldwide, independent upon their location of origin, and impacts 

outside of the United States will produce consequences relevant to the United States. 

3.2 Social Cost of Carbon 

The social cost of carbon (SC-C02) is a metric that estimates the monetary value of 

impacts associated with marginal changes in C02 emissions in a given year. It includes a wide 

range of anticipated climate impacts, such as net changes in agricultural productivity and 

human health, property damage from increased flood risk, and changes in energy system costs, 
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such as reduced costs for heating and increased costs for air conditioning. It is typically used to 

assess the avoided damages as a result of regulatory actions (i.e., benefits of rulemakings that 

lead to an incremental reduction in cumulative global C02 emissions). This section discusses the 

development of the SC-C02 estimates and the analyses in Chapter 5 apply the SC-C02 estimates 

to illustrate the value to society of the difference in C02 emissions among different generation 

technologies. 

The SC-C02 estimates used in these analyses were developed over many years, using the 

best science available, and with multiple opportunities for input from the public, which is 

discussed further below. 44 Specifically, an interagency working group (IWG) that included the 

EPA and other executive branch agencies and offices used three integrated assessment models 

(lAMs) to develop the SC-C02 estimates and recommended four global values for use in 

regulatory analyses. As noted in the Government Accountability Office's 2014 review, this 

interagency working group (1) used consensus-based decision-making, (2) relied on existing 

academic literature and modeling, and {3) took steps to disclose limitations and incorporate 

new information by considering public comments and revising the estimates as updated 

research became available. 

The SC-C02 estimates were first released in February 2010 and updated in 2013 using 

new versions of each lAM. As discussed further below, the IWG published two minor 

corrections to the SC-C02 estimates in July 2015. These estimates are published in the Technical 

Support Document: Technical Update of the Social Cost of Carbon for Regulatory Impact Analysis 

Under Executive Order 12866 ("current SC-C02 TSD") and henceforth we refer to them as the 

"SC-C02 estimates." 

The SC-C02 estimates were developed using an ensemble of the three most widely cited 

integrated assessment models in the economics literature with the ability to estimate the SC

C02. A key objective of the IWG was to draw from the insights of the three models while 

respecting the different approaches to linking GHG emissions and monetized damages taken by 

modelers in the published literature. After conducting an extensive literature review, the 

interagency group selected three sets of input parameters (climate sensitivity, socioeconomic 

and emissions trajectories, and discount rates) to use consistently in each model. All other 

model features were left unchanged, relying on the model developers' best estimates and 

judgments, as informed by the literature. Specifically, a common probability distribution for the 

44 Ample opportunity for public comment on all aspects of the SC-C02 estimates has been provided, including the 

estimates selected by the IWG in 2009 and in the numerous proposed rules issued by the EPA and other federal 
agencies between February 2010 and May 2013 that made use of the estimates. 
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equilibrium climate sensitivity parameter, which informs the strength of climate's response to 

atmospheric GHG concentrations, was used across all three models. In addition, a common 

range of scenarios for the socioeconomic parameters and emissions forecasts were used in all 

three models. Finally, the marginal damage estimates from the three models were estimated 

using a consistent range of discount rates, 2.5, 3.0, and 5.0 percent. See the 2010 SC-C02 TSD 

for a complete discussion of the methods used to develop the estimates and the key 

uncertainties, and the current SC-C02 TSD for the latest estimates. 

The SC-C02 estimates represent global measures because of the distinctive nature of the 

climate change, which is highly unusual in at least three respects. First, emissions of most GHGs 

contribute to damages around the world independent of the country in which they are emitted. 

The SC-C02 must therefore incorporate the full (global) damages caused by GHG emissions to 

address the global nature of the problem. Second, the U.S. operates in a global and highly 

interconnected economy, such that impacts on the other side of the world can affect our 

economy. This means that the true costs of climate change to the U.S. are larger than the 

direct impacts that simply occur within the U.S. Third, climate change represents a classic public 

goods problem because each country's reductions benefit everyone else and no country can be 

excluded from enjoying the benefits of other countries' reductions, even if it provides no 

reductions itself. In this situation, the only way to achieve an economically efficient level of 

emissions reductions is for countries to cooperate in providing mutually beneficial reductions 

beyond the level that would be justified only by their own domestic benefits. In reference to 

the public good nature of mitigation and its role in foreign relations, thirteen prominent 

academics noted that these "are compelling reasons to focus on a global [SC-C02]" in a recent 

article on the SC-C02 (Pizer et al., 2014). In addition, as noted in OMB's Response to Comments 

on the SC-C02, there is no bright line between domestic and global damages. Adverse impacts 

on other countries can have spillover effects on the United States, particularly in the areas of 

national security, international trade, public health and humanitarian concerns. 45 

The 2010 SC-C02 TSD noted a number of limitations to the SC-C02 analysis, including the 

incomplete way in which the integrated assessment models capture catastrophic and non

catastrophic impacts, their incomplete treatment of adaptation and technological change, 

uncertainty in the extrapolation of damages to high temperatures, and assumptions regarding 

risk aversion. Current integrated assessment models do not assign value to all of the important 

physical, ecological, and economic impacts of climate change recognized in the climate change 

45 See: (1) Endangerment and Cause or Contribute Findings for Greenhouse Gases Under Section 202(a) of the 
Clean Air Act, 74 Fed. Reg. 66,496, 66,535 (Dec. 15, 2009) and (2) National Research Council: Climate and Social 
Stress: Implications for Security Analysis. Washington, DC: The National Academies Press, 2013. 
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literature due to a lack of precise information on the nature of damages and because the 

science incorporated into these models understandably lags behind the most recent research. 46 

The limited amount of research linking climate impacts to economic damages makes the 

modeling exercise even more difficult. These individual limitations do not all work in the same 

direction in terms of their influence on the SC-C02 estimates, though taken together they 

suggest that the SC-C02 estimates are likely conservative. In particular, the IPCC Fourth 

Assessment Report (2007}, which was the most current IPCC assessment available at the time 

of the IWG's 2009-2010 review, concluded that "It is very likely that [SC-C02 estimates] 

underestimate the damage costs because they cannot include many non-quantifiable impacts." 

Since then, the peer-reviewed literature has continued to support this conclusion. For example, 

the IPCC Fifth Assessment report observed that SC-C02 estimates continue to omit various 

impacts that would likely increase damages. The 95th percentile estimate was included in the 

recommended range for regulatory impact analysis to address these concerns. 

The EPA and other agencies have continued to consider feedback on the SC-C02 

estimates from stakeholders through a range of channels, including public comments on this 

rulemaking and others that use the SC-C02 in supporting analyses and through regular 

interactions with stakeholders and research analysts implementing the SC-C02 methodology 

used by the interagency working group. The SC-C02 comments received on this rulemaking 

covered a wide range of topics including the technical details of the modeling conducted to 

develop the SC-C02 estimates, the aggregation and presentation of the SC-C02 estimates, and 

the process by which the SC-C02 estimates were derived. The EPA Response to Comments 

document provides a summary and response to the SC-C02 comments submitted to this 

rulemaking. 

Many of the comments the EPA received in this proceeding mirrored those that OMB 

received in response to a separate request for public comment on the approach used to 

develop the estimates and the EPA has carefully considered those comments and responses 

here. After careful evaluation of the full range of comments submitted to OMB, the IWG 

continued to recommend the use of these SC-C02 estimates in regulatory impact analysis. The 

IWG remains committed to ensuring that the SC-C02 estimates continue to reflect the best 

available scientific and economic information on climate change. In light of this commitment, 

46 Climate change impacts and SCC modeling is an area of active research. For example, see: (1) Howard, Peter, 
{{Omitted Damages: What's Missing from the Social Cost of Carbon." March 13, 2014, 

http:/ I costofca rbon.org/files/Om itted_Da mages_ Whats _M issi ng_From_ the_Socia I_ Cost_ of_ Carbon .pdf; and 
(2) Electric Power Research Institute, {{Understanding the Social Cost of carbon: A Technical Assessment," 

October 2014, www.epri.com. 
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the IWG announced plans to obtain expert independent advice from the National Academies of 

Sciences, Engineering, and Medicine.47 The Academies process will be informed by the public 

comments received and focus on the technical merits and challenges of potential approaches to 

improving the SC-C02 estimates in future updates. 

OMB also has published a revised TSD that informed our analysis here. The revision to 

the TSD is limited to two minor technical corrections to the current estimates. One technical 

correction addressed an inadvertent omission of climate change damages in the last year of 

analysis (2300) in one model and the second addressed a minor indexing error in another 

model. On average the revised recommended SC-C02 estimates are one dollar less than the 

mean SC-C02 estimates reported in the November 2013 revision to the May 2013 TSD. The 

change in the estimates associated with the 95th percentile estimates when using a 3 percent 

discount rate is slightly larger, as those estimates are heavily influenced by the results from the 

model that was affected by the indexing error.48 

The EPA has examined the minor technical corrections in the revised TSD and the public 

comments-including those submitted to OMB's separate SC-C02 comment process-here as 

part of its consideration of whether and how to use SC-C02 estimates in this proceeding. Based 

on this examination, the EPA concurs with the consensus-based interagency working group, of 

which it is an active member, and finds that it is reasonable, and scientifically appropriate, to 

use the current SC-C02 estimates for purposes of analysis here. 

The four SC-C02 estimates the EPA is selecting to use in its analysis here are as follows: 

$13, $41, $62, and $120 per short ton of C02 emissions in the year 2022 (2011$). 49 The first 

three values are based on the average SC-C02 from the three lAMs, at discount rates of 5, 3, 

and 2.5 percent, respectively. SC-C02 estimates for several discount rates are included because 

the literature shows that the SC-C02 is quite sensitive to assumptions about the discount rate, 

and because no consensus exists on the appropriate rate to use in an intergenerational context 

(where costs and benefits are incurred by different generations). The fourth value is the 95th 

percentile of the SC-C02 from all three models at a 3 percent discount rate. It is included to 

47 See ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 
48 The TSDs report SC-C02 estimates in dollars per metric ton. The impact of the correction does not change with 

the conversion to short tons. 
49 The current version of the TSD is available at 

~~~~~~==~~~~~====~==~~~~~~ 

=~;_;;;::_~'-""==:::.·The 2010 and 2013 TSDs present SC-C02 in 2007$ per metric ton. The unrounded estimates 
from the current TSD were adjusted to (1) short tons for using conversion factor 0.90718474 and (2) 2011$ using 
the GOP Implicit Price Deflator (1.0613744) from the National Income and Product Accounts Tables; the 

unrounded 2011$ estimates are used in the Chapter 5 illustrative analysis. The RIA presents SC-C02 estimates 
rounded to two significant digits. 
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represent higher-than-expected impacts from temperature change further out in the tails of the 

SC-C02 distribution (representing less likely, but potentially catastrophic, outcomes). 

Table 3-1 presents the global SC-C02 estimates for the years 2015 to 2050. In order to 

calculate the dollar value for emission reductions, the SC-C02 estimate for each emissions year 

would be applied to changes in C02 emissions for that year, and then discounted back to the 

analysis year using the same discount rate used to estimate the SC-C02. The SC-C02 increases 

over time because future emissions are expected to produce larger incremental damages as 

physical and economic systems become more stressed in response to greater climate change. 

Note that the interagency group estimated the growth rate of the SC-C02 directly using the 

three integrated assessment models rather than assuming a constant annual growth rate. This 

helps to ensure that the estimates are internally consistent with other modeling assumptions. 

Table 3-1. Social Cost of C02, 2015-2050a (in 2011$) 

Discount Rate and Statistic 
Year 3% 

5% Average 3% Average 2.5% Average 
95th percentile 

2015 $11 $35 $54 $100 

2020 $12 $41 $60 $120 

2022 $13 $41 $62 $120 

2025 $13 $44 $65 $130 

2030 $15 $48 $70 $150 

2035 $17 $53 $75 $160 

2040 $20 $58 $81 $180 

2045 $22 $62 $86 $190 

2050 $25 $66 $90 $200 

• These SC-C02 values are stated in $/short ton and rounded to two significant figures. Unrounded estimates from 
the current TSD have been converted from $/metric ton to $/short ton using conversion factor 0.90718474 for 
consistency with this rulemaking and adjusted to 2011$ using the GOP Implicit Price Deflator (1.0613744). This 
calculation does not change the underlying methodology nor does it change the meaning of the SC-COz 
estimates. For both metric and imperial denominated SC-COz estimates, the values vary depending on the year 
of C02 emissions and are defined in real terms. The unrounded 2011$ estimates are used in the Chapter 5 
illustrative analysis. The SC-C02 estimates shown in this table have been rounded to two significant digits. 

3.3 Health Co-Benefits of S02 and NOx Reductions 

The EPA anticipates that this rule will result in negligible emission changes over the 

baseline by 2022. However, if C02 emissions are reduced from new EGUs under this rule, then 

emissions of other pollutants from the power sector would also likely be reduced. For example, 

reducing C02 emissions through the adoption of CCS by coal-fired boilers may also yield sulfur 

dioxide (S02) and emission reductions, which in turn would yield health benefits. We refer to 
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these additional benefits as "co-benefits". 

S02 is a precursor for fine particulate matter formation, which is particulate matter 2.5 

micrometers in diameter and smaller (PM2sL while NOx is a precursor for PM2.s and ground

level ozone formation. As such, reductions of S02 and NOx would in turn lower overall ambient 

concentrations of PM2.s and ozone. Reducing exposure to PM2.sand ozone is associated with 

human health benefits including avoided mortality and morbidity. Researchers have associated 

PM2.s and ozone exposure with adverse health effects in numerous toxicological, clinical, and 

epidemiological studies (U.S. EPA, 2009; U.S. EPA, 2013a). Health effects associated with 

exposure to PM2.s include premature mortality for adults and infants, cardiovascular morbidity 

such as heart attacks and hospital admissions, and respiratory morbidity such as asthma 

attacks, bronchitis, hospital and emergency room visits, work loss days, restricted activity days, 

and respiratory symptoms. Health effects associated with exposure to ozone include premature 

mortality and respiratory morbidity such as hospital admissions, emergency room visits, and 

school loss days. In addition to human health co-benefits associated with PM2.s and ozone 

exposure, reducing S02 and NOx emissions under this rule would result in reduced health 

impacts from direct exposure to these pollutants. For example, ambient concentrations of S02 

are associated with respiratory symptoms in children, emergency department visits, and 

hospitalizations for respiratory conditions. 

Reducing S02 and NOx emissions would also result in other human welfare (non-health) 

improvements including improvements in ecosystem services. S02 and NOx emissions can 

adversely impact vegetation and ecosystems through acidic deposition and nutrient 

enrichment, and can affect certain manmade materials, visibility, and climate (U.S. EPA, 2009; 

U.S. EPA, 2008}. 

The avoided incidences of health effects and monetized value of health or non-health 

improvements that result from S02 and NO. emissions reductions depend on the location of 

those reductions. For a full discussion of the human health, ecosystem and other benefits of 

reducing S02 and NOx emissions from power sector sources, please refer to the Regulatory 

Impact Analysis for the Final Carbon Pollution Guidelines for Existing Power Plants (U.S. EPA, 

2015). 

As described in Chapter 4, the EPA anticipates that this rule will result in no emission 

changes by 2022. As a result we did not need to perform a full health co-benefit impact 

assessment for a specific modeled compliance scenario. In Chapter 5, the EPA presents results 

for several illustrative plant-level analyses that show the potential impacts of the rule if certain 
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key assumptions were to change substantially. When assessing the co-benefits of differences in 

emissions from different generation technologies in Chapter 5, the EPA does not assume a 

specific location for the illustrative new unit. 5° Instead, the EPA relied on a national-average 

benefit per-ton (BPT) method to estimate PM2.s-related health impacts of S02 and NOx 

emissions. The BPT approach provides an estimate of the total monetized human health 

benefits (the sum of premature mortality and morbidity) of reducing one ton of PM2.s precursor 

(i.e., NOx and S02) from the sector. To develop the BPT estimates used in this analysis the EPA 

utilized detailed air quality modeling of the entire power sector S02 and NOx emissions along 

with the Ben MAP model51 to estimate the benefits of air quality improvements using projected 

2020 population, baseline incidence rates, and economic factors. 

The SOr and NOx-related BPT estimates utilized in this analysis are derived from the TSD 

on estimating the BPT of reducing PM2.s and its precursors (U.S. EPA, 2013b). These BPT values 

are estimated in a methodologically consistent manner with those reported in Fann et al. 

(2012). They differ from those reported in Fann et al. (2012) as they reflect the health impact 

studies and population data updated in the benefits analysis of the final PM NAAQS RIA (U.S. 

EPA, 2012). The recalculation of the Fann et al. (2012) BPT values based on the updated data 

from the PM NAAQS RIA (U.S. EPA, 2012) is described in the TSD (U.S. EPA, 2013b). The BPT 

values are for the entire electricity sector and are not differentiated by fuel or generator type. 

The methods used for this analysis are consistent with those used to estimate the health 

co-benefits from secondary PM2.s formation for the Regulatory Impact Analysis for the Final 

Carbon Pollution Guidelines for Existing Power Plants (U.S. EPA, 2015). One notable difference 

between the BPT values used in the two analyses is that this analysis utilizes national-average 

BPT estimates because the EPA does not assert a specific location for the illustrative new unit, 

whereas the BPT estimates used in the RIA for the final existing source guidelines differ by 

region. 52 

Despite our attempts to quantify and monetize as many of the co-benefits of reducing 

emissions from electricity generating sources as possible, not all known health and non-health 

co-benefits from reducing S02 and NO. are accounted for in this assessment. For more 

information about unquantified health and non-health co-benefits of S02 and NO. please refer 

50 If the EPA assumed a location for a particular new unit it may be possible to perform a full health impact 
assessment of different technology options for generating electricity at that location. Doing so for a number of 
locations is beyond the scope of this analysis and would be better captured in sector-wide modeling. 

51 Available at 
52 Separate BPT values are generated for California, the Eastern U.S., and the Western U.S. excluding California. For 

further information, see EPA 2015. 
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to tables 5-2 and 6-2 of the PM NAAQS RIA (U.S. EPA, 2012), respectively. Furthermore, the 

analysis that follows does not account for known differences in other air and water pollutants 

between the different generating technologies, including, for example, ozone or directly

emitted PM. The implications for limiting our consideration of co-benefits to pollutants that 

cause secondary PM2.s is discussed in Chapter 5. 

As we do not assume a specific location for the new units being compared, this RIA is 

unable to include the type of detailed uncertainty assessment found in the RIA for the National 

Ambient Air Quality Standards for Particulate Matter (PM NAAQS RIA) (U.S. EPA, 2012). 

However, the results of the uncertainty analyses presented in the PM NAAQS RIA can provide 

some information regarding the uncertainty inherent in the benefits results presented in this 

analysis. In addition to the uncertainties described in the PM NAAQS RIA, the use of BPT 

estimates come with additional uncertainty. Specifically, these national-average BPT estimates 

reflect a specific geographic distribution of S02 and NOx reductions resulting in a specific 

reduction in PM2.s exposure and may not fully reflect local or regional variability in population 

density, meteorology, exposure, baseline health incidence rates, timing of emissions, or other 

factors that might lead to an over-estimate or under-estimate of the actual benefits associated 

with PM2.s precursors in a specific location. These estimates are illustrative as the EPA does not 

assume a specific location for the illustrative electricity generation technologies and is therefore 

unable to specifically determine the population that would be affected by their emissions. 

Therefore, the benefits for any specific unit can be different than the estimates shown here. 

Notwithstanding these limitations, reducing one thousand tons of annual S02 from U.S. 

power sector sources has been estimated to yield between four and nine incidences of 

premature mortality avoided and monetized PM2.s-related health benefits (including these 

incidences of premature mortality avoided) between $38 million and $85 million in 2020 

(2011$) using a 3 percent discount rate or between $34 million and $76 million (2011$) using a 

7 percent discount rate. Additionally, reducing one thousand tons of annual NOx from U.S. EGUs 

has been estimated to yield up to one incidence of premature mortality avoided and monetized 

PM2.s-related health benefits (including these incidences of premature mortality avoided) of 

between $5.5 million and $12 million in 2020 (2011$) using a 3 percent discount rate or 

between $5.0 million and $11 million (2011$) using a 7 percent discount rate. For each 

pollutant, the range of estimated benefits for each discount rate is due to the EPA's use of two 

alternative primary estimates of PM2.s-related mortality impacts: a lower primary estimate 

based on Krewski et al. (2009) and a higher primary estimate based on Lepeule et al. (2012). 

The benefit per ton values are reported in Table 3-2. 
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Table 3-2. Monetized Health Benefits Per Ton of PM2.s Precursor Reductions in 2020a (in 
2011$) 

PMz.s Precursor 
soz NOx 

3% Discount Rate 

Krewski et al. (2009) $38,000 $5,500 

Lepeule et al. (2012) $85,000 $12,000 

7% Discount Rate 

Krewski et al. (2009) $34,000 $5,000 

Lepeule et al. (2012) $76.000 $11.000 

a These estimates are from U.S. EPA, 2013a (electricity generating units) and are adjusted to 2011$ using the Gross 

Domestic Product implicit price deflator reported by the Department of Commerce. 
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CHAPTER4 

COSTS, ECONOMIC, AND ENERGY IMPACTS OF THE 

NEW SOURCE STANDARDS 

4.1 Synopsis 

This chapter reports the compliance cost, economic, and energy impact analyses 

performed for the final EGU New Source GHG Standards. 53 The U.S. Environmental Protection 

Agency (EPA) analyzed and assessed a wide range of potential scenarios and outcomes, using a 

detailed power sector model, other government projections for the power sector, and 

additional economic assessments and analyses to determine the potential impacts of this 

action. 

The primary finding of this assessment is that in the baseline, all projected unplanned 54 

capacity additions affected by these standards during the analysis period would already be 

compliant with the rule's requirements (e.g., natural gas combined cycle units, low capacity 

factor natural gas combustion turbines, and small amounts of coal-fired units with carbon 

capture and storage (CCS) supported by federal and state funding). The analysis period is 

defined as through 2022 55 to reflect that CAA Section lll(b) requires that the NSPS be reviewed 

every eight years. The EPA's conclusion was based on: 

• EIA power sector modeling projections, 

• EPA power sector modeling projections, 

• Electric utility integrated resource planning (IRP) documents, and 

• Projected new EGUs reported by industry to the U.S. Energy Information 

Administration (EIA). 

The EPA's forecast of no new non-compliant coal-fired capacity remains robust beyond 

the analysis period (past 2030 in both EIA and EPA baseline modeling projections) and across a 

wide range of alternative potential market, technical, and regulatory scenarios that influence 

power sector investment decisions. As a result, the EGU New Source GHG Standards are not 

53 Chapter 6 reports the compliance cost, economic, and energy impact analyses performed for the final EGU 
Modified and Reconstructed Source Standards. 

54 Unplanned capacity represents projected capacity additions that are not under construction. 
55 In some cases, conditions in the analysis year of 2022 are represented by results of power sector modeling for 

the year 2020. An analysis year of 2023 (8 years from finalization) would not substantively alter the overall 
conclusions of this RIA. Integrated Planning Model (I PM) output for subsequent years has been made available 
in the docket and is discussed where appropriate throughout the document. 
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expected to change GHG emissions for newly constructed EGUs, and are anticipated to yield no 

monetized benefits and impose negligible costs, economic impacts, or energy impacts on the 

electricity sector or society. While the EPA does not project any new coal-fired EGUs without 

CCS to be built in the absence of this rule, this chapter presents an analysis of the project-level 

costs of building new coal-fired capacity with and without CCS to demonstrate that a 

requirement of partial CCS would not preclude new coal construction due to economic 

conditions. An additional illustrative analysis, presented in Chapter 5, shows that even in the 

unlikely event that new, non-compliant EGU capacity would be built, the final EGU New Source 

GHG Standards would provide net benefits under a range of assumptions. 

4.2 Requirements of the Final GHG EGU NSPS 

In this action, the EPA is finalizing standards of performance for two basic categories of 

new units that have not commenced construction by January 8, 2014: (i) fossil fuel-fired electric 

utility steam generating units (boilers and IGCC units) and (ii) natural gas-fired stationary 

combustion turbines that generate electricity for sale and meet certain applicability criteria. 

The EPA is finalizing standards of performance for affected EGUs within the following 

two categories: (1) all fossil fuel-fired steam generating units (steam generating units, boilers 

and integrated gasification combined cycle (IGCC) units), and (2) all natural gas-fired stationary 

combustion turbines, regardless of the size of the stationary turbine unit. All affected new fossil 

fuel-fired EGUs would be required to meet an output-based emission rate of a specific mass of 

carbon dioxide (C02) per megawatt-hour (MWh) of electricity generated energy output on a 

gross basis. 

New fossil fuel-fired steam generating units (boilers and IGCC units) would be required 

to meet an emission standard of 1,400 lb C02/MWh of gross energy output. 

Newly constructed natural gas-fired stationary combustion turbines will be required to 

meet a standard of 1,000 lb C02/MWh of gross energy output (or 1,030 lb C02/MWh of net 

energy output). This emission limit applies to all affected natural gas-fired stationary 

combustion units regardless of size. The natural gas combustion turbine standard, however, will 

only apply to units that will exceed a sales threshold on the amount of electricity generated that 

is sold to the electric grid. The purpose of the sales threshold criterion is to permit gas-fired 

combustion turbines that only sell a small portion of the gross electricity generated to the grid ( 

"non-base load units") to not have to meet the same emission standard as a combustion 

turbine unit designed primarily to generate base and intermediate electricity to be sold to the 

grid. 
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Please refer to the preamble for additional detail concerning affected EGUs and 

standards of performance. 

4.3 Power Sector Modeling Framework 

4.3.1 Modeling Overview 

Over the last decade, the EPA has conducted extensive analyses of regulatory actions 

impacting the power sector. These efforts support the Agency's understanding of key policy 

variables and provide the framework for how the Agency estimates the costs and benefits 

associated with its actions that impact the power sector. Current forecasts for the utilization of 

new and existing generating capacity are a key input into evaluating the impact of this rule. 

Given excess capacity within the existing fleet and relatively low forecasts of electricity demand 

growth, there is limited new capacity of any type expected to be constructed over the next 

decade. A small number of new coal-fired power plants have been completed and brought 

online in recent years. However, the EPA does not expect the construction of any new non

compliant coal-fired capacity through the analysis period. The EPA also does not expect any 

new non-compliant natural gas-fired stationary combustion turbines meeting the applicability 

criteria to be built. This conclusion is based in part on the Agency's own power sector modeling 

utilizing the Integrated Planning Model (IPM) as well as EIA's Annual Energy Outlook 2014 (AEO 

2014) projections. 

IPM, developed by ICF International, Inc, is a state-of-the-art, peer reviewed, dynamic 

linear programming model that can be used to project power sector behavior under future 

business as usual conditions and examine prospective air pollution control policies throughout 

the United States for the entire electric power system. The EPA used IPM to project likely future 

electricity market conditions with and without this rule. 

In addition to using IPM, the EPA has closely examined modeling results from a number 

of alternative baseline scenarios in the AEO 2014 from the EIA. To produce the AEO, EIA 

employs the National Energy Modeling System (NEMS), an energy-economy modeling system of 

the United States. According to EIA: 56 

56 

NEMS projects the production, imports, conversion, consumption, and prices of energy, 

subject to assumptions on macroeconomic and financial factors, world energy markets, 

resource availability and costs, behavioral and technological choice criteria, cost and 

performance characteristics of energy technologies, and demographics. 
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The Electricity Market Module of NEMS produces projections of power sector behavior 

that minimize the cost of meeting electricity demand subject to the sector's inherent 

constraints, including the availability of existing generation capacity, transmission capacity and 

cost, cost of utility and nonutility technologies, expected load shapes, fuel markets, regulations, 

and other factors. EIA's AEO projections independently corroborate the EPA's conclusions in 

that the forecast no new generation capacity being constructed through the analysis period 

that would not already meet the final new source standards. Both the IPM and AEO 2014 

NEMS modeling results are presented in Section 4.4. 

4.3.2 The Integrated Planning Model 

IPM is a multi-regional, dynamic, deterministic linear programming model of the U.S. 

electric power sector. It provides forecasts of least cost capacity expansion, electricity dispatch, 

and emission control strategies while meeting energy demand and environmental, 

transmission, dispatch, and reliability constraints. The EPA has used IPM for over two decades 

to better understand power sector behavior under future business as usual conditions and 

evaluate the economic and emission impacts of prospective environmental policies. The model 

is designed to reflect electricity markets as accurately as possible. 57 The EPA uses the best 

available information from utilities, industry experts, gas and coal market experts, financial 

institutions, and government statistics as the basis for the detailed power sector modeling in 

IPM. The model documentation provides additional information on the assumptions discussed 

here as well as all other model assumptions and inputs.5859 

Although the Agency typically focuses on broad system effects when assessing the 

economic impacts of a particular policy, the EPA's application of IPM includes a detailed and 

sophisticated regional representation of key power sector variables and its organization. When 

considering which new units are most cost effective to build and operate, the model considers 

the relative economics of various technologies based on a wide spectrum of current and future 

considerations, including capital costs, operation and maintenance costs, fuel costs, utility 

sector regulations, and emission profiles. The capital costs for new units account for regional 

differences in labor, material, and construction costs. These regional cost differentiation factors 

were developed based on data and assumptions used in the EIA's AEO 2013. 

As part of IPM's assessment of the relative economic value of building a new power 

plant, the model incorporates a detailed representation of the fossil-fuel supply system that is 

57 
~~~~====~~~~~~~==~~====~~ 

58 
~~~~~~~~~~~~~~~~~~~~ 

59 

4-iv 

ED_000738_00003879-00088 



used to forecast equilibrium fuel prices, a key component of new power plant economics. The 

model includes an endogenous representation of the North American natural gas supply system 

through a natural gas module that reflects full supply/demand equilibrium of the North 

American gas market. This module consists of 118 supply, demand, and storage nodes, 15 

liquefied natural gas regasification facility locations and three LNG export facility locations that 

are tied together by a series of linkages (i.e., pipelines) that represent the North American 

natural gas transmission and distribution network. 

IPM also endogenously models the coal supply and demand system throughout the 

continental U.S., and reflects non-power sector demand and imports/exports. IPM reflects 36 

coal supply regions, 465 coal supply curves for each of nine years, 14 coal sulfur grades, and the 

coal transport network, which consists of 4,947 linkages representing the costs of transporting 

coal via rail, barge, and truck and conveyer linkages connecting 41 regions with 575 individual 

coal-fired generating stations. The coal supply curves and the transport network costs used in 

IPM are publicly available/0 and were developed during a thorough bottom-up, mine-by-mine 

approach that depicts the coal choices and associated supply costs that power plants will face 

over the modeling time horizon. The IPM documentation outlines the methods and data used 

to quantify the economically recoverable coal reserves, characterize their cost, and build the 84 

coal supply curves. These curves have been independently reviewed by industry experts and 

have been made available for public review on several occasions over the past two years during 

other rulemaking processes. 

The EPA has used IPM extensively over the past two decades to analyze options for 

reducing power sector emissions. The model has been used to forecast the costs, emission 

changes, and power sector impacts for the Clean Air Interstate Rule (CAIR), Cross-State Air 

Pollution Rule (CSAPR), the Mercury and Air Taxies Standards (MATS), and the proposed GHG 

emission guidelines for existing source EGUs. 61 Recently IPM has also been used to estimate the 

air pollution reductions and power sector impacts of water and waste regulations affecting 

EGUs, including Cooling Water Intakes {316(b)) Rule, Disposal of Coal Combustion Residuals 

from Electric Utilities (CCR) and Steam Electric Effluent Limitation Guidelines (ELG). 

The model undergoes periodic formal peer review, which includes separate expert 

60 The IPM coal supply curves are presented in detail in Appendix 9-24 of the IPM Base Case documentation, which 
is available at The coal transport network costs 
are in Appendix 9-23, available at that same link. 

61 The IPM projection conducted for this rulemaking is available at the EPA's website and in the public docket. 
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panels for both the model itself and the EPA's key modeling input assumptions.62 The 

rulemaking process also provides opportunity for expert review and comment by stakeholders, 

including owners and operators of the electricity sector that is represented by the model, public 

interest groups, and other developers of U.S. electricity sector models. The EPA is required to 

respond to significant comments submitted regarding the inputs used in IPM, its structure, and 

application. The feedback that the Agency receives provides a detailed check for key input 

assumptions, model representation, and modeling results. IPM has received extensive review 

by energy and environmental modeling experts in a variety of contexts. For example, from the 

mid-1990s through 2011 the Science Advisory Board reviewed IPM as part of the Clean Air Act 

(CAA) Amendments Section 812 studies of the CAA costs and benefits that are periodically 

conducted. 63 The model has also undergone considerable interagency scrutiny when it has 

been used to conduct over one dozen legislative analyses performed at Congress' request over 

the past decade. In addition, Regional Planning Organizations throughout the U.S. have 

extensively examined IPM as a key element in the state implementation plan (SIP) process for 

achieving the National Ambient Air Quality Standards. The Agency has also used the model in a 

number of comparative modeling exercises sponsored by Stanford University's Energy 

Modeling Forum over the past 15 years. 

IPM has also been employed by state partnerships (e.g., the Regional Greenhouse Gas 

Initiative (RGGI), the Western Regional Air Partnership, Ozone Transport Assessment Group), 

other federal and state agencies, environmental groups, and industry, all of whom subject the 

model to their own review procedures. States have also used the model extensively to inform 

issues related to ozone in the northeastern U.S. This ground breaking work set the stage for the 

NO. SIP call, which has helped reduce summer nitrogen oxide (NO.) emissions and the 

formation of ozone in densely populated areas in the northeast. 

4.4 Analyses of Future Generating Capacity 

4.4.1 Base Case Power Sector Modeling Projections 

The "base case" for this analysis is a business-as-usual scenario that would be expected 

under market and regulatory conditions in the absence of this rule. As such, the IPM base case 

represents the baseline for this regulatory impact analysis. The EPA frequently updates the IPM 

base case to reflect the latest available electricity demand forecasts, as well as expected costs 

and availability of new and existing generating resources, fuels, and emissions control 

technologies. 
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The EPA conducted analysis and modeling in support of the April 2012 EGU GHG New 

Source Standards proposal, and concluded that new unplanned non-compliant base load power 

plants are not expected to be built through the analysis period (2020 for the original proposal) 

and beyond (77 FR 22392, April13, 2012). The EPA conducted an analysis of the economic 

impacts by modeling a base case scenario of future electricity market conditions. The EPA's IPM 

modeling for the 2012 proposal utilized the IPM v. 4.10 base case, and relied on the AEO 2010 

for the electric demand forecast for the U.S. and employed a set of the EPA's assumptions 

regarding fuel supplies, the performance and cost of electric generation technologies, pollution 

controls, and numerous other parameters. For the 2012 proposal, the EPA also conducted three 

additional base case sensitivity analyses using IPM.64 

After considering public comments received on the 2012 proposal, the EPA issued a new 

proposal for carbon emissions from new power plants (79 FR 1430, January 8, 2014). The EPA's 

IPM modeling of the 2013 proposal relied on the AEO 2013 electric demand forecast, and was 

analyzed using the IPM v. 5.13 base case. The EPA also conducted three additional base case 

sensitivity analyses using IPM. 65 

For the analysis of the final rule, the EPA used the IPM v. 5.14 base case, which relied on 

the electric demand forecast in AEO 2014. The v. 5.14 base case updated v. 5.13 unit level 

specifications (including control configurations) based on comments received and EGU 

compliance plans in response to environmental regulations. The base case accounts for the 

effects of the finalized MATS and CSAPR rules, New Source Review settlements and state rules 

through 2014 impacting sulfur dioxide (SOz), NOx, directly emitted particulate matter and COz, 

and final actions the EPA has taken to implement the Regional Haze Rule. The EPA's IPM base 

case also includes two federal non-air rules effecting EGUs: the Cooling Water Intakes {316(b)) 

Rule and the Disposal of Coal Combustion Residuals from Electric Utilities Rule (CCR). 

Table 4-1 reports the unplanned capacity additions forecast by the IPM base case. 

Unplanned capacity additions are those that the model forecasts to be built in response to 

forecast economic conditions, such as fuel prices and demand growth. The EPA's IPM base case 

forecast finds that EGUs are projected to adopt technology for new steam and combustion 

turbine generation capacity that would be compliant with the standards, even in the absence of 

this rule. Only some new coal-fired units with carbon capture and storage (CCS) technology, 

which are receiving partial federal financial support, are included in the baseline modeling. 
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Furthermore, new simple-cycle combustion turbines (CTs) constructed in the EPA's IPM base 

case are assumed to operate at an emissions rate above the standard. However, mirroring real 

world behavior, relatively low levels of CT generation are projected in the base case. In the base 

case new CTs are forecast to operate, on average in each domestic model region, at capacity 

factors well below the applicability requirements of this rule. In the base case the maximum 

average capacity factor for individual new CTs is 14 percent or less across all domestic regions 

and all simulation years. The emissions rate of new natural gas combined cycle (NGCC) units in 

the EPA's IPM base case is below the emissions rate standard of this final rule, although this is 

by assumption. However, assuming an emissions rate for new NGCC units that is below the 

emissions rate standard is consistent with the detailed emissions rate analysis described in the 

preamble for this rule. That analysis carefully considered emissions rate data on newly 

constructed NGCC units and GHG limitations in recently issued construction permits for NGCC 

facilities and found that these facilities operated below the standard or were permitted to 

operate below the standard. 

The EIA projections that are reflected in AEO 2014 reference case are summarized in the 

following tables alongside the EPA base case projections. According to the EIA, the AEO 2014 

reference case "projection is a business-as-usual trend estimate, given known technology and 

technological and demographic trends." 66 It represents existing policies and regulations 

influencing the power sector. 67 As shown in Table 4-1, new coal-fired capacity through 2030 is 

projected to be entirely CCS-equipped and would be in compliance with these standards {300 

MW) in the AEO 2014 reference case. The projected CCS-equipped capacity is assumed to 

occur in response to existing federal, state, and local incentives for the technology. 68 The AEO 

2014 reference case forecasts that the vast majority of new, unplanned generating capacity will 

be either natural gas-fired or renewable. 59 The reference case projects a capacity factor for 

simple cycle combustion turbines of less than 20 percent in all regions and in all years, and 

therefore these units are projected to operate below the applicability limit for this final rule. As 

in the IPM-based analysis, the emission rate for new NGCC units in the AEO 2014 reference case 

is assumed to be below the applicable standard in this final rule. 

As described in detail in 4.4.2, the economics favoring new natural gas combined cycle 

66 

67 Reference case assumptions are described in Assumptions to the Annual Energy Outlook 2014 (U.S. EIA 2014b). 
68 These programs include the Emergency Economic Stabilization Act of 2008, the American Reinvestment and 

Recovery Act of 2009 (which assisted in funding for such programs as the Clean Coal Power Initiative through 
DOE and tax credits for Clean Energy Manufactures through DOE and the Treasury Department), as well as 
loans provided by USDA for C02 capture projects. See also preamble section 3.H.3.g discussing the EPAct 2005. 

69 
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(NGCC) additions instead of coal-fired additions are robust under a range of sensitivity cases 

examined in the AEO 2014. Sensitivity cases that EIA conducted in the AEO 2014, as well as the 

AEO 2013, separately examine higher economic growth, lower coal prices, no risk premium for 

greenhouse gas emissions liability from conventional coal, and lower oil and natural gas 

resources. None of these sensitivity cases forecast unplanned additions of coal-fired capacity 

without CCS in the analysis period. This has been a consistent finding in the AEO, which led the 

Department of Energy (DOE) to conclude that "the low capital expense, technical maturity, and 

dispatchability of natural gas generation are likely to dominate investment decisions under 

current policies and projected prices." 70 

Table 4-1. Unplanned Cumulative Capacity Additions (GW) 

EPA Base Case AEO 2014 Reference Case 

Capacity Type 2020 2020 2025 2030 

Conventional Coal 0 0 0 0 

Coal with CCS 0.3 0.3 0.3 0.3 

Natural Gas CC 6.9 9.8 28.8 95.7 

Natural Gas CT 2.6 14.1 34.5 49.2 

Nuclear 0 0 0 0 

Renewables 71 15.9 17.4 19.3 22.5 

70 Department of Energy (2011). Report on the First Quadrennial Technology Review. Available at 

71 Renewable projections in 2020 are larger in the AEO 2014 reference case than in the EPA's IPM v 5.14 base case 
primarily due to differences in modeling assumptions regarding the amount of 'planned' renewable capacity 
additions and 'unplanned' additions in the AEO forecast. The overall amount of total renewable capacity in use 
by 2020 is largely similar in the two forecasts. The EPA planned cumulative renewable capacity additions 
include utility-scale onshore wind, solar PV, geothermal and biomass built between 2015 and 2020. The AEO 
2014 unplanned renewable capacity additions includes conventional hydroelectric, geothermal, wood, wood 
waste, all municipal waste, landfill gas, biomass (not co-fired with coal), PV and thermal solar, and wind power 
built between 2012 and 2020. 
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Distributed Generation72 1.6 3.3 4.6 

Total 25.8 43.2 86.3 141.4 

Notes: The sum of the table values in each column may not match the total figure due to rounding. EPA capacity data is net 
nameplate capacity, AEO capacity data is net summer generating capacity. 
Source: EPA 2020 projection from IPM v. 5.14 base case; EIA 2020-2030 projection from EIA Annual Energy Outlook 2014, Table 
A9. 

The capacity projections of EIA and the EPA represent a continuation of current trends, 

where natural gas-fired capacity has been the technology of choice for base load and 

intermediate load power generation over the last few years (see Figure 4-1), due in large part to 

its significant levelized cost of electricity73 (LCOE) advantage over coal-fired generating 

technologies. A greater discussion of the relative LCOE of different generating technologies is 

provided beginning in Section 4.4. 
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72 The term {{Distributed Generation" refers to two different concepts. AEO defines the term distributed generation 
as {{primarily peak-load capacity fueled by natural gas." The EPA forecasts using the IPM model do not model 
new construction of distributed generation or capacity, which in the IPM model refers to small scale generation 
such as roof top PV, household geothermal, etc. Such small scale generation does not generate net electricity 
that can be sold to the grid, although it can reduce peak load demands on the grid system. 

73The levelized cost of electricity is an economic assessment of the cost of electricity from a new generating unit or 
plant, including all the costs over its lifetime: initial investment, operations and maintenance, cost of fuel, and 
cost of capital. 
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Figure 4-1. Historical U.S. Power Plant Capacity Additions, by Technology, 1891-2013 
Source: Form EIA-860 (2013) 
Notes: Figure reflects all capacity brought online from 1891- 2013, including 77 GW subsequently retired. Total 
capacity shown: 1,126 GW, including 12 GW built pre-1940. Other Renewables include: hydro, biomass, solar, 
landfill gases, solid waste combustion and geothermal. Other includes: petroleum & distillates, petroleum coke, 
propane, other gases and waste heat not otherwise included. 

In addition to new builds, increased electricity demand is expected to be partially 

fulfilled by increased utilization of existing generating capacity. Generation projections are the 

result of least-cost economic modeling both in IPM and AEO 2014, and reflect the most cost

effective dispatch and investment decisions modeled, given a variety of variables and 

constraints. Even without the deployment of new conventional coal-fired capacity, U.S. 

electricity demand will continue to be met by a diverse mix of electricity generation sources 

with coal projected to continue to provide the largest share of electricity {36 percent of total 

2020 generation in AEO 2014 and 37 percent in the EPA's projections), as displayed in Table 4-2. 

Table 4-2. 2012 U.S. Electricity Net Generation and Projections for 2020, 2025, and 2030 

(Billion kWh) 

Historical 
EPA Base 

AEO 2014 Reference Case 
Case 

2012 2020 2020 2025 2030 

Coal 1,512 1,534 1,646 1,689 1,692 

Oil 23 47 18 19 19 

Natural Gas 1,228 1,156 1,286 1,410 1,552 

Nuclear 769 815 779 711 782 

Hydroelectric 274 282 288 291 294 

Wind 142 251 218 218 219 

Other Renewables 48 121 102 133 154 

Other 71 -7 65 151 103 

Total 4,067 4,199 4,402 4,622 4,815 
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Source: Historical data from Form EIA-860, 2012. EPA 2020 projection from IPM 5.14 base case; EIA 2020-2030 projection from 
EIA Annual Energy Outlook 2014, Tables AS and A16 

Notes: The sum of the table values in each column may not match the total figure due to rounding. "Other Renewables" 
include biomass, geothermal, waste and solar electric generation capacity. "Other" includes pumped storage (net loss, non
biogenic waste, batteries, hydrogen, and other miscellaneous generation and storage technologies. Negative value reflects net 
energy loss from pumped storage. 

It has been previously noted that the current projections for key market variables, such 

as natural gas prices, and state and regional regulations are now even less favorable to the 

development of non-compliant coal-fired capacity than at the time of the 2012 proposal. State 

and regional regulations have changed since the 2012 proposal, as noted in Section 2.8, most 

notably regulations of GHG emissions from the power sector and state renewable portfolio 

standards (RPS): 

• State regulations addressing C0 2 emissions- Several states have adopted 

measures to address emissions of C0 2 from the power sector. These approaches 

include flexible market-based programs like California's Assembly Bill 32 and 

RGGI in the Northeast, and specific GHG performance standards for new power 

plants in California, Oregon, New York, and Washington. 

• State Renewable Portfolio Standards (RPS)- There are now 29 states, the District 

of Columbia and Puerto Rico that have an enforceable RPS, or similar laws. 74 

Eight other States, the Virgin Islands and Guam have voluntary goals. These 

measures, in conjunction with federal financial incentives, are key drivers of the 

significant growth in new renewable energy seen over the past few years and 

expected over the next decade. Only 12 states do not currently have an 

enforceable RPS. 75 

• State and Utility IRPs -IRPs, which are usually adopted by utilities in response to 

state requirements, allow regulators and utilities to consider a broader array of 

measures to meet future electric demand most cost effectively. IRPs also help 

electric planners to consider key strategic and policy goals like electric reliability, 

environmental impacts, and the economic efficiency of power sector 

investments.76 In general, these plans confirm the expectation that utilities 

anticipate any new sources of generation will be from sources that meet the 

75 In January 2015 West Virginia repealed the West Virginia Alternative Renewable Energy Portfolio Act, which was 

enacted in 2009. E.g, ~=~~'-'=~~=-.:..~=~~=~=c:..=-=:=::.=~-:==="'-'-'=~=-=:..=~~~~::::.=;_;;_ 

76 See Integrated Resource Plan Technical Support Document for more information. 
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standards set in this regulation. Furthermore, these plans reflect an expectation 

of relatively low demand growth due, in part, to policies and regulations to 

reduce the electricity consumption such as energy efficiency regulations and 

policies, evolution of the Smart Grid, and demand response measures. 

4.4.2 Alternative Scenarios from AEO 2014 

As described in the previous section, in addition to the EPA's own analysis, the EPA 

reviewed EIA's recent forecasts of new capacity in the electricity sector for the AEO 2014. The 

AEO 2014 reference case forecasts no new non-compliant capacity would be built. Power sector 

modeling by EIA also projects that their conclusion of there being no new coal-fired capacity 

built in the analysis period is robust under a range of alternative assumptions that influence the 

industry's decisions to build new power plants. For example, EIA typically supplements the AEO 

with scenarios that explore key market, technical, and regulatory issues. Of the 31 scenarios 

contained in the AEO 2014, none project new coal-fired capacity in the analysis period used by 

the EPA for this RIA, including the four scenarios that may be considered most favorable to the 

development of coal-fired capacity displayed in Table 4-3. 

Table 4-3. AEO 2014 Reference Case and Alternative Scenario Forecasts of Unplanned 

Cumulative Capacity Additions by 2020, GW 

low Gas 
High low Coal &Oil NoGHG 

Capacity Type Reference Growth Cost Resource Concern 

Conventional Coal 0 0 0 0 0 

Coal with CCS 0.3 0.3 0.3 0.3 0.3 

Natural Gas 23.9 34.4 19.8 16.3 22.7 

Nuclear 0 0 0.0 2.5 0.0 

Non-Hydro Renewables 17.4 19.7 17.6 23.7 17.5 

Other 1.6 2.0 1.5 0.8 1.6 

Total 43.2 56.5 39.3 43.6 42.1 
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Note: The AEO 2014 scenario definitions are: High Economic Growth increases annual real GDP growth by 2.8 
percent per year through 2040 (reference case GDP growth is 2.4 percent per year); Low Coal Cost assumes 2.4 
percent greater regional coal mining productivity growth than in the reference case, and lower wages, 
equipment, and declining transportation costs for the coal industry than in the reference case, falling to 25 
percent below the reference case by 2040; Low Oil and Gas Resource reduces the ultimate estimated recovery 
of shale gas, tight gas, and tight oil by 50 percent; No GHG Concern removes the perceived risk of incurring costs 
under a future GHG policy from market investment decisions. 

4.4.3 Power Sector Fuel Price Dynamics and Trends 

Expectations about what new fossil-fired generation would serve future demand have 

changed over the past decade from generating sources that use coal to those, primarily 

combined cycle systems, which use natural gas. As mature technologies, the cost and 

performance characteristics of conventional coal-fired capacity and NGCC are projected by the 

EPA to be relatively stable over time. 77 Therefore, expectations of future fuel prices play a key 

role in determining the overall cost competitiveness of conventional coal-fired units versus 

NGCC units. 

Current and projected natural gas prices are considerably lower than observed 

prices over the past decade. This is largely due to advances in hydraulic fracturing and 

horizontal drilling techniques that have opened up new shale gas resources and 

substantially increased the supply of economically recoverable natural gas. According to 

EIA: 

77 

Shale gas refers to natural gas that is trapped within shale formations. Shales are 

fine-grained sedimentary rocks that can be rich sources of petroleum and natural 

gas. Over the past decade, the combination of horizontal drilling and hydraulic 

fracturing has allowed access to large volumes of shale gas that were previously 

uneconomical to produce. The production of natural gas from shale formations 

has rejuvenated the natural gas industry in the United States. 

Of the natural gas consumed in the United States in 2011, about 95 percent was 

produced domestically; thus, the supply of natural gas is not as dependent on foreign 

producers as is the supply of crude oil, and the delivery system is less subject to 

interruption. The availability of large quantities of shale gas should enable the United 

States to consume a predominantly domestic supply of gas for many years and produce 

more natural gas than it consumes. 78 

78 For more information, see: http://www.eia.gov/forecasts/archive/aeoll/IF _all.cfm#prospectshale; 
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The AEO 2014 projects U.S. natural gas production will increase by 13.3 trillion cubic 

feet (Tcf), a 55 percent increase (from 24.3 Tcf in 2014 to 37.5 Tcf in 2040). Over 75 percent of 

this forecast increase in domestic natural gas production is due the projected doubling of shale 

gas production, which is forecast to increase by 10.2 TCF (from 9.6 TCF in 2014 to 19.8 TCF in 

2040). 79 

Recent historical data reported to EIA is also consistent with these trends, with 2014 

being the highest year on record for domestic natural gas production. 80 Gas production in 2014 

was 6.3 percent above production in 2013, which is the largest annual growth rate since 1984. 

The average real (2011$) natural gas price delivered to the power sector was $4.39/MMBtu in 

2014, an increase from $4.25/MMBtu in 2013. 81
•
82 

Increases in the natural gas resource base have led to fundamental changes in the 

outlook for natural gas. While sources may disagree on the absolute level of increases from 

shale resources, there is general agreement that recoverable natural gas resources will be 

substantially higher for the foreseeable future than previously anticipated, exerting downward 

pressure on natural gas prices.83
'
84 Modeling by the EPA and EIA incorporates the impact of 

these additional resources on the forecasts of the price of natural gas used by electric 

generating units. The increases in the natural gas resource base are reflected not only in 

current natural gas prices and projections (e.g., AEO 2014), but also in current capacity planning 

by utilities and electricity producers across the country. The North American Electric Reliability 

Corporation's (NERC) Long Term Reliability Assessment, which is based on utility plans for new 

capacity over a 10-year period, reinforces this consensus by stating that "gas-fired generation 

[is] the primary choice for new capacity." 85 

The EPA's and EIA's modeling frameworks are designed to reflect the longer term, 

fundamentals-based perspective that electric utilities and developers employ in evaluating 

79 AEO 2014, Appendix A, Table A14. Oil and Gas Supply 
80 

81 http://www.eia.gov/dnav/ng/hist/n3045us3A.htm; Assumes that 1 TCF = 1.023 MMBtu natural gas 

82 The relative prices of natural gas and coal rather than the price of any single fuel drive power sector investment 
decisions. The projections for relative fuel prices are discussed in Section 4.4.4. 

83 National Petroleum Council. 2011. Prudent Development: Realizing the Potential of North America's Abundant 
Natural Gas and Oil Resources. (see Figure 1.2 on p. 47). 

84 EIA. 2014. U.S. Crude Oil and Natural Gas Proved Reserves, 2013. 

85 NERC, Long-Term Reliability Assessments for 2012. New capacity includes both planned and conceptual 
resources as defined by N ERC. 
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capital investments, while analyzing alternative scenarios to account for broader fuel market 

uncertainties. Short-term fuel price volatility is not the most relevant factor in this context 

because new power plants have asset lives measured in decades, not in months or years, and 

new capacity investment decisions are based on long-run expected prices, not month-to

month, or even year-to year, variations in fuel prices. Shorter-term prices will affect how units 

are dispatched, but these potential dispatch impacts are considered with other factors over a 

longer time horizon and factored into the choice of which type of plant to build. In contrast, 

the uncertainty surrounding long-term fuel prices will exert significantly greater influence on 

the technology selected for new capacity additions. In a modeling context with perfect 

foresight, this longer term uncertainty may be evaluated by the comparisons of alternative 

scenarios presented throughout this chapter. 

In addition to major changes in the gas supply outlook, there have been notable changes 

in the coal supply outlook. Coal costs have generally increased over the past few years due 

primarily to increased production costs. These costs have increased as the most accessible and 

economically viable mines are depleted, requiring movement into coal reserves that are more 

costly to mine. The basic trends in coal supply are not expected to change for the foreseeable 

future. 86 

Taken together, current and expected natural gas and coal market trends are 

contributing to a recent fundamental shift in the economic conditions for new power plant 

development that utilities and developers have recognized and responded to in planning. 87 

4.4.4 Power Sector Fuel Projections 

To examine the potential impacts of uncertainty inherent in natural gas and coal 

markets, the EIA used scenario analysis to generate the 2020 fuel price projections in Table 4-4. 

The relative prices of available fuels partially drive power sector investment decisions. Even 

87 For example: "We don't have any plans to build new coal plants. So the rules won't have much of an impact. 
Any additional generation plants we'd build for the next generation will be natural gas." American Electric 
Power, 3/26/2012, National Journal; {{As we look out over the next two decades, we do not plan to build 
another coal plant .... As the evidence is coming in, [shale gas] is proving to be the real deal. If we have no 
plans, as one of the largest utilities and largest users of coal in this country, no plans to build a new coal plant 
for two decades, the regulations are not relevant." Jim Rogers (Duke), 3/27/2012, N PRAll Things Considered.; 
ulf you actually look at the economics today, you would be burning gas, not coal," Jack Fusco, Calpine, 
12/1/2010, Marketplace; {{Coal's most ardent defenders are in no hurry to build new ones in this environment." 
John Rowe, Exelon, 9/2011, EnergyBiz; {{With low gas prices, gas-fired generation kind of snowplows everything 
else" Lew Hay, NextEra, 11/1/2010, Dow Jones. {{The Demise of Coal-Fired Power Plants", Washington Post, 
Nov 23, 2012 (new EGU construction is natural-gas fired, even in Kentucky coal country). 
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under scenarios where the spread between the unit price of gas and coal is highest, no 

construction of new non-compliant generating capacity is projected in 2020, as shown in Table 

4-3. 

Table 4-4. National Delivered 2020 Fuel Prices by AEO 2014 Scenario (2011$/MMBtu) 

Scenario Natural Gas Coal 

Reference 4.99 2.57 

High Growth 5.28 2.59 

Low Growth 4.97 2.55 

High Coal Cost 5.13 2.90 

Low Coal Cost 4.88 2.27 

High Gas/Oil Resource 4.30 2.45 

Low Gas/Oil Resource 5.63 2.63 

Note: AEO 2014 scenario definitions: High Economic Growth assumes real GOP growth is 2.8 percent peryear 
from 2012 to 2040 (base case assumes 2.4 percent); Low Economic Growth assumes real GOP growth is 1.9 
percent per year High Coal Cost assumes lower regional productivity growth rates and higher wages, equipment, 
and transportation costs for the coal industry; Low Coal Cost assumes greater regional productivity growth rates 
and lower wages, equipment, and transportation costs for the coal industry; High Oil and Gas Resource expands 
the ultimate estimated recovery of shale gas, tight gas, and tight oil by 100 percent; Low Oil and Gas Resource 
reduces the ultimate estimated recovery of shale gas, tight gas, and tight oil by 50 percent. 

However, given that power plants are long-lived assets, capacity planning decisions are 

necessarily undertaken with a forward view of expected market and regulatory conditions. In 
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producing the AEO 2014, EIA capacity expansion projections are informed by a lifecycle cost 

analysis over a 30-year period in which the expectations of future prices are consistent with the 

projections realized in the model (i.e. the model executes decisions with perfect foresight of 

future market, technical, and regulatory conditions). Therefore, the fuel prices that inform 

capacity expansion decisions in 2020 are not only the prices that year, but the entire future fuel 

price stream. For example, Figure 4-2 displays EIA's natural gas price projections for the 

Reference Case and several key scenarios through 2050. 
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Figure 4-2. National Real Price of Natural Gas Delivered to EGUs for Select AEO 2014 
Scenarios (2011$/MMBtu) 

Note: The AEO gas price forecasts go through 2040. The AEO forecasted prices are interpolated to 2050 by 
applying the average annual rate of price increase from 2035 to 2040 in each AEO scenario to all 

subsequent years from 2041 through 2049. 

Natural gas prices are expected to increase after 2020 in all scenarios.88 However, rising 

natural gas prices through 2040- including in EIA's low gas/oil resource scenario- are still not 

sufficient to support new, non-compliant coal-fired generation through 2022 in these scenarios. 

This demonstrates that natural gas prices do not have to continue at currently low levels for 

88 Coal prices are also expected to rise in all scenarios. 
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NGCC to maintain its economic advantage over coal-fired technologies. 

While the uniformity of EIA scenarios in projecting no new, non-compliant coal-fired 

capacity through the analysis period is compelling, the scenario projections cannot fully 

illustrate the extent of the economic advantage that NGCC maintains over conventional coal, 

only that the advantage remains intact across a broad range of market and technical scenarios. 

To identify potential market conditions that could fully erode the cost advantages of NGCC over 

coal-fired technologies during the analysis period, the unit-level engineering cost analysis in 

section 5.4 compares these technologies. That analysis builds on the unit-level cost 

comparisons presented in the following sections of this chapter. 

4.5 Levelized Cost of Electricity Analysis 

New capacity projections from the EPA and EIA reviewed in the previous section indicate 

that the NSPS is not projected to require changes in the design or construction of new EGUs 

from what would be expected in the absence of the rule. Thus, under both the baseline 

projections and alternative scenarios analyzed in AEO 2014, the final EGU New Source GHG 

Standards are projected to result in negligible emission reductions, quantified benefits, or costs. 

To further examine the robustness of these conclusions the EPA conducted additional 

analysis using the levelized cost of electricity (LCOE) for different types of new generation 

technologies. The LCOE is a widely used metric that represents the cost, in dollars per output, 

of building and operating a generating facility over the entirety of its economic life. Evaluating 

competitiveness on the basis of the LCOE is particularly useful in establishing cost comparisons 

between generation types with similar operating characteristics but with different cost and 

financial characteristics. The typical cost components associated with the LCOE include capital, 

fixed operating and maintenance (FOM), variable operating and maintenance (VOM), 

transportation, storage and monitoring (TS&M) and fuel. (See preamble section V. H. 5.) 

4.5.1 Overview of the Concept of Levelized Cost of Electricity 

The levelized capital and FOM costs may be calculated by taking the annualized capital 

and FOM (expressed in $/kW-yr) costs and spreading the expense over the annual generation of 

the facility using the expected average annual capacity factor (the percent of full load at which a 

unit would produce its actual annual generation if it operated for 8,760 hours). The annualized 

capital cost (expressed in $/kW-yr) is the product of the $/kW capital cost and the capital 

recovery factor (CRF). A CRF may be calculated using the project's interest rate and book life. 89 

89 The interest rate assumed for NGCC and CT projects is 9.06 percent; the interest rate assumed for coal-fired 
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The VOM cost, which is already expressed in terms of cost per unit output, may be 

presented with or without the fuel expense. The fuel expense is typically the largest 

component of VOM costs (non-fuel components to VOM include start-up fuel, consumables, 

inspections, etc.) and for certain capacity types- such as NGCC- fuel expense may represent 

the majority of the LCOE. 

Because levelized costs consider the entire lifecycle of the facility, fuel expenses are 

represented by the levelized fuel price which captures the forecast of annual delivered fuel 

prices over the economic life of the facility at a given discount rate. 90 Levelizing fuel prices 

recognizes the necessity to consider the trajectory of fuel costs over the facility's entire 

economic life. 

It should be noted that there are other important considerations beyond the LCOE that 

impact power plant investment decisions. New power plant developers must consider the 

particular demand characteristics in any particular region, the existing mix of generators, 

operational flexibility of different types of generation, prevailing and expected electricity prices, 

other potential revenue opportunities (e.g., the capacity value of a particular unit, where 

certain power markets have mechanisms to compensate units for availability to maintain 

reliability, sale of co-products, etc.), and the varying financial risks associated with different 

generation technologies. Broader system-wide power sector modeling- such as the analyses 

conducted by the EPA and EIA- is able to more effectively capture some of these 

considerations. 

4.5.2 Cost and Performance of Technologies 

This section reports the LCOE of individual technologies that are affected EGUs of this 

final rule. These are compared in the following sections. The NGCC and coal-fired generation 

projects is 9.57 percent. All three types of projects are assumed to have a 30-year book life, resulting in a 
capital recovery factor of 9.78 percent for NGCC and CT projects and 10.23 percent for coal-fired projects. 

90 As an illustration of applying a discount rate to a stream of future fuel prices, the levelized fuel price will be less 
than the mean fuel price if prices are increasing, equal to the mean if fuel prices are constant, and greater than 
the mean if fuel prices are declining. The weighting of nearer-term prices through the application of a discount 
rate is consistent with modeling economic behavior of investors. The EPA used a 5 percent discount rate to 
calculate levelized fuel prices, a value consistent with the discount rate embedded in IPM. The model applies a 
discount rate of 4.77 percent for optimizing the sector's decision-making over time. IPM's discount rate, 
designed to represent a broad range of private-sector decisions for power generation, rates differs from 
discount rates used in other analyses in this RIA, such as the benefits analysis which each assume alternative 
social discount rates of 3 percent and 7 percent. These discount rates represent social rates of time preference, 
whereas the discount rate in IPM represents an empirically-informed price of raising capital for the power 
sector. Like all other assumed price inputs in IPM, the EPA uses the best available information from utilities, 
financial institutions, debt rating agencies, and government statistics as the basis for the capital charge rates 
and the discount rate used for power sector modeling in I PM. 
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technology cost and performance assumptions that form the basis for the LCOE analysis in this 

RIA are from the DOE's National Energy Technology Laboratory (NETL). 91 NETL cost and 

performance characteristics were selected for coal-fired technologies because the NETL 

estimates were unique in the detail of their cost and performance estimates for a range of C02 

capture levels for both new super critical pulverized coal (SCPC) and integrated gasification 

combined cycle (IGCC) facilities. 92'93 In particular, the NETL costs released in 2015 include vendor 

quotes for new technology deployed. The use of NETL cost and performance characteristics also 

allows for comparisons to be made across generating technologies using a single, internally 

consistent framework. The C02 capture sensitivity analysis included an evaluation of the cost, 

performance, and environmental profile of these facilities under different configurations that 

were tailored to achieve a specific level of carbon capture. For simple cycle CTs, NETL cost and 

performance estimates were not available or sufficiently recent so the EPA adopted EIA's AEO 

2014 estimates of the LCOE. 

To represent a new SCPC facility, NETL assumed a new boiler with a combination of low

NOx burners with overfire air and a selective catalytic reduction system for NOx control. The 

plant was assumed to have a fabric filter and a wet limestone flue gas desulfurization scrubber 

for particulate matter and S02 control, respectively. For configurations including CCS, the plant 

was assumed to have a sodium hydroxide polishing scrubber to ensure that the flue gas 

entering the C02 capture system has a S02 concentration of 10 parts per million or less. The 

SCPC unit treating a slip stream with partial post-combustion CCS were assumed to be equipped 

with the C02 removal system designed by Shell Cansolv, the system currently in full-scale 

92 All potential build types are compliant with all current environmental regulations, including the EPA's MATS. 
93 The N ETL cost data intend to represent the next commercial offering, and relies on vendor cost estimates for 

component technologies. It also applies process contingencies at the appropriate subsystem levels in an 
attempt to account for expected but undefined costs (a challenge for emerging technologies). The cost 
estimates for plant designs that only contain fully mature technologies which have been widely deployed at 
commercial scale (e.g., pulverized coal power plants without C02 capture) reflect nth-of-a-kind (NOAK) on the 
technology commercialization maturity spectrum. The costs of such plants have dropped over time due to 
{{learning by doing" and risk reduction benefits that result from serial deployments as well as from continuing 

research and development. The cost estimates for plant designs that include technologies that are not yet fully 
mature (e.g., IGCC and any plant with C02 capture) use the same cost estimating methodology as for the 
mature plant designs, which does not fully account for the unique cost premiums associated with the initial, 
complex integrations of emerging technologies in a commercial application. Thus, it is anticipated that initial 
deployments of the IGCC and capture plants may incur costs higher than those reflected within this report. 
Actual reported project costs for all of the plant types are also expected to deviate from the cost estimates in 
this report due to project- and site-specific considerations (e.g. contracting strategy, local labor costs, seismic 

conditions, water quality, financing parameters, local environmental concerns, weather delays, etc.) that may 
make construction more costly. Such variations are not captured by the reported cost uncertainty. 
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commercial use at the Boundary Dam facility. 94 Estimated costs for the system reflect the latest 

vendor quotations. 

Specific to the partial capture configurations for SCPC, the NETL study identified two 

options. The first option identified was to process the entire flue gas stream through the 

capture system, but at reduced solvent circulation rates. The second option was to maintain the 

same high solvent circulation rate and stripping steam requirement as would be used for full 

capture, but only treat a portion of the total flue gas stream. The NETL report determined that 

this "slip stream" approach was the most economical because a reduction in flue gas flow rate 

would: (1) decrease the quantity of energy consumed by flue gas blowers; (2) reduce the size of 

the C02 absorption columns; and {3) trim the cooling water requirement of the direct contact 

cooling system. 95 The "slip stream" approach- which leads to lower capital and operating costs 

-was therefore adopted by the EPA for cost and performance estimates under partial capture. 

96The technology cost and performance characteristics utilized by the EPA in developing the 

LCOE estimates discussed in this chapter and Chapter 5 are listed below in Table 4-5. 

Table 4-5. Technology Cost and Performance Specifications (2011$) 

94 NETL 2015 at 59, 137. 
95 N ETL based this determination primarily upon a review of the literature. See page 2 of 

96 For additional detail and discussion on the specific technology configurations selected for this analysis, please 
refer to the preamble. 

4-xxii 

ED_000738_00003879-00106 



Fixed Variable 
levelized Net Plant 

Capacity Capital Cost Operations & Operations & TS&M 
Fuel Cost HHV 

Type ($/MWh) Maintenance Maintenance ($/MWh) 
($/MWh) Efficiency (%) 

($/MWh) ($/MWh) 

NGCC 13 4 1.8 42 50.2 

SCPC 39 10 9 25 40.7 

SCPC w/ 

Partial CCS 

(1,400 51 11 10 1 26 39.2 

lb/MWh 
gross) 

SCPC Co-

Firing 

Natural Gas 
39 10 9 34 40.3 

(1,400 

lb/MWh 
gross) 

IGCC 54 14 9 26 39.0 

IGCC Co-

Firing 

Natural Gas 54 14 9 28 39.0 

(1,400 

lb/MWh) 
Notes: Cost from NETL 2015. The coal assumed is a bituminous coal with a sulfur content of 2.8 percent (dry) at a real (2011$) 
price of $2.94/MMBtu, consistent with NETL 2015. The analysis uses a natural gas price of $6.19. NETL uses a high-risk financial 
structure resulting in a capital charge factor (CCF) of 0.124 to evaluate the costs of all cases with C02 capture (non-capture case 
uses a conventional financial structure with a CCF of 0.116). 

NETL (2015) explains that there are a range of future potential costs that are up to 15 percent below, or 30 percent above their 
central estimate, consistent with a "feasibility study" level of design engineering applied to the various cases in this study. The 
value of the studies lie not in the absolute accuracy of the individual case results but in the fact that all cases were evaluated 
under the same set of technical and economic assumptions. This consistency of approach allows meaningful comparisons 
among the cases evaluated. 

4.5.3 Levelized Cost of Electricity of New Generation Technologies 

To support and provide context for the sectoral modeling results presented above, this section 

presents two LCOE comparisons: 97 

1. NGCC to non-compliant Coal- to demonstrate the cost advantages of NGCC across a 

range of natural gas prices and regional market conditions. 

97 As the sectoral modeling may not capture all considerations, particularly local ones, under which a non

compliant coal unit may be built, Section 5.5 provides a comparison of the cost of a non-compliant coal unit to 

a compliant coal unit, either with partial CCS or natural gas co-firing. The analysis demonstrates that the 

standard could be accommodated and would not, based on the cost increment of constructing and operating a 

CCS, preclude new coal construction. The section also demonstrates how the cost to a non-compliant coal unit 

of complying with the final standard is mitigated by the emission reduction benefits of controlling its emissions. 
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2. NGCC to CT- to demonstrate the low likelihood of a new combustion turbine being 

built with the expectation of meeting the applicability criteria based on utilization 

and thus being covered by these standards. 

The illustrative unit cost and performance characteristics used in this section assume 

representative costs associated with spatially dependent components, such as connecting to 

existing fuel delivery infrastructure and the transmission grid. In practice units may experience 

higher or lower costs for these components depending on where they are located. It should be 

noted that the LCOE comparisons presented in this section only represent the cost to the 

generator and do not reflect the additional social costs that are associated with emissions of 

greenhouse gases or other air pollutants. A broader consideration of the health and welfare 

(i.e., non-health benefits) impacts of emissions from these technologies is considered in 

Chapter 5. 

It is also important to note that both the EIA and the EPA apply a climate uncertainty 

adder (CUA)- represented by a three percent increase to the weighted average cost of capital

to new, conventional coal-fired capacity types. 98 EIA developed the CUA to address 

inconsistencies between power sector modeling absent GHG regulation and the widespread use 

of a cost of C02 emissions in power sector resource planning. While baseline power sector 

modeling scenarios may not specify potential future GHG regulatory requirements, investors in 

the industry typically incorporate some expectation of a future cost to limit C02 emissions in 

resource planning evaluations that influence investment decisions. Therefore, the CUA reflects 

the additional planning cost typically assigned by project developers and utilities to GHG

intensive projects in a context of climate uncertainty. The EPA believes the inclusion of the CUA 

in LCOE estimates is consistent with the industry's current planning and evaluation framework 

for future projects (demonstrable through IRPs and public utility commission orders) and is 

therefore pertinent when evaluating the cost competitiveness of alternative generating 

technologies.99 

In defining the CUA, EIA states that "the adjustment should not be seen as an increase in 

the actual cost of financing, but rather as representing the implicit hurdle being added to GHG-

98 While this statement is true in the AEO Reference Case, EIA evaluates No GHG Concern where the CUA is 
removed. Results from this scenario on investment in new technology are reported in Table 4-3. 

99 For example, a 2011 Synapse Report lists 15 utilities that adopted a value for estimating C02 emissions liability in 
their integrated resource planning. http:/ /www.synapse-energy.com/Downloads/SynapsePaper.2011-
02.0.2011-Carbon-Paper.A0029.pdf. In addition to utilities, several state commissions have mandated the 
inclusion of potential financial liabilities associated with C02 emissions in long-term planning (e.g., Minnesota 
utilities must adopt a price beginning in 2017). 
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intensive projects to account for the possibility they may eventually have to purchase 

allowances or invest in other GHG emission-reducing projects that offset their emissions." 100 

Therefore, the EPA recognizes the application of the CUA is context dependent. As a part of the 

planning process, it is appropriately applied to evaluating prospective projects, and then 

removed once a project transitions from planning to execution. While omitting the CUA is 

inconsistent with an analysis considering how project characteristics and market conditions 

would lead a developer or utility to select a certain project, as is the purpose of this section, for 

transparency the cost estimates based on the 2015 NETL analysis for non-compliant coal-fired 

projects are presented in the following analysis both with and without the CUA. All LCOE 

estimates of coal-fired facilities with CCS are presented without the CUA, to represent the 

reduced C02 liability associated with such technologies. 

4.5.4 Levelized Cost of Electricity of NGCC and Non-compliant Coal 

The EPA's base LCOE estimates for NGCC, SCPC, and IGCC are shown in Figure 4-3 by 

cost component (capital, FOM, VOM, TS&M, and fuel} and assume a construction date of 2020 

and an 85 percent capacity factor. Although the EPA believes that this cost data is broadly 

representative of the economics between new coal and new natural gas facilities, this analysis 

assumes representative new units and does not reflect the full array of new generating sources 

that could potentially be built. To the extent that other types of new EGUs that would be 

affected by this rule are built, they may exhibit different costs than those presented here. For 

example, new conventional coal facilities of a size smaller than what is assumed in the base 

estimate would tend to exhibit a relatively higher LCOE, while some technologies could 

potentially display a lower LCOE if, all else equal, fuel could be obtained at a lower price than 

that assumed in this analysis (such as may be the case for petroleum coke or waste coal 

facilities}. These potential differences do not fundamentally change the analysis presented in 

this RIA. 

On a levelized cost basis, NGCC is significantly cheaper than all of the non-compliant coal

fired options. For technologies that are included in the IPM Base Case and the AEO, their LCOE 

values are comparable to the LCOE values calculated from the NETL study. The difference in the 

LCOE of NGCC and non-compliant coal technologies explains the finding in the sectoral 

modeling described above that natural gas generation is forecast to be the source of new fossil

fired generation. 

In addition to the disparity in total LCOE, there are fundamental differences in the cost 

100 
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composition between natural gas- and coal-fired facilities. NGCC costs are dominated by fuel 

expense while the levelized cost of coal-fired technologies driven by capital expense. 

Consequently, this section will explore the impact of changes in natural gas price and the capital 

costs of coal-fired facilities to better quantify the magnitude of the relative cost advantage 

NGCC exhibits over coal-fired alternatives. 

Figure 4-3. Illustrative Wholesale Levelized Cost of Electricity of Alternative New Generation 
Technologies by Cost Component 
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(1) The coal assumed is a bituminous coal with a sulfur content of 2.8 percent (dry) and a real delivered price of 
$2.94/MMBtu consistent with NETL 2015. 

(2) The levelized delivered price of natural gas is $6.19/MMBtu (2011$). 

(3) SCPC and IGCC without CCS are shown first without any CUA and then with a 3 percent CUA. 

(4) The cost of C02 transport, storage and monitoring (TS&M) is included as part of LCOE for SCPC with 18 percent 
CCS, which captures and sells C02. 

(5) A capacity factor of 85 percent is assumed across all technologies. 

(6) NETL uses a high-risk financial structure resulting in a capital charge factor (CCF) of 0.124 to evaluate the costs of 
all cases with C02 capture (non-capture case uses a conventional financial structure with a CCF of 0.116). 

(7) For comparison, EIA estimates of levelized costs in 2019 under AEO 2014 Reference Case assumptions for SCPC 
and IGCC are $94.4/MWh and $114.7 /MWh ( both in 2012$), respectively, including a 3 percent CUA and 

excluding transmission investment costs.101 The levelized costs presented above are based on NETL assumptions 
and will necessarily differ from AEO 2014 levelized costs for a variety of reasons, including cost and performance 
characteristics, financial assumptions, and fuel input prices. 

Figure 4-4 presents the LCOE of an NGCC facility at four alternative levelized natural gas 

price levels. For comparison, the LCOE estimates for SCPC and IGCC (with no C0 2 control) 

including the CUA are provided as well. 102 

101 http://www .eia .gov /forecasts/ a eo/ electricity _generation.cfm 
102 Some new units could be designed to combust waste coal or petroleum coke (pet coke), which may be affected 

by this rule. These technologies could exhibit different local economics, particularly in the delivered price of 

fuel. From a capital and operating perspective, the EPA believes the cost and performance of these units are 

broadly similar and therefore well represented by new, conventional coal-fired facilities (e.g. SCPC). 
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Figure 4-4. Illustrative Wholesale Levelized Cost of Electricity of Alternative New Generation 
Technologies Across Alternative Natural Gas Prices 

It is only when natural gas prices exceed $11/MMBtu on a levelized basis (in 2011$) that new 

coal-fired generation without CCS approaches parity with NGCC in terms of the LCOE. None of 

the AEO 2014 scenarios described in this chapter project national average natural gas prices 

near that level. 103 To achieve an $11/MMBtu levelized price in 2020 would require a 

significantly more pessimistic natural gas outlook than what is contained in AEO's low natural 

gas resource scenario. To illustrate, Table 4-6 report the levelized natural gas prices (initial year 

of 2020) for both a 20-year period (to accommodate the end of EIA's modeling projections in 

2040} and 30-year period (calculated by continuing the projected level of price increases 

through 2050}. 

Table 4-6. Levelized Natural Gas Prices by Select AEO 2014 Scenario (2011$/MMBtu) 

Scenario 

Reference 

High Growth 

20-Year AEO 

Projection 
(2020-2039) 

6.07 
6.32 

30-Year AEO-Based 

Projection 
(2020-2049) 

6.53 
6.96 

103 As noted earlier in this chapter, investment decisions require consideration of fuel price projections over long 
periods of time; similarly, the power sector modeling cited here make fuel price projections over long periods 
of time. Neither these modeling projections nor these LCOE calculations are meant to suggest that the gas 
price could not reach as high as $10/MM Btu at any given point in time, but these analyses do not expect such a 
price level to be sustained over a period of time that would influence an economic assessment of which type of 
new capacity offers a better investment. 
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Low Growth 5.78 6.20 

High Coal Cost 6.19 6.69 

Low Coal Cost 6.03 6.47 

High Gas/Oil Resource 4.80 4.85 

Low Gas/Oil Resource 7.70 8.45 

Note: Discount rate of 5 percent, consistent with IPM assumptions. The 30-year natural 
gas price is calculated by applying the average annual rate of price increase from 2035 to 
2040 in all subsequent years from 2041 through 2049. The scenarios are described in 
Table 4-4. 

As an illustration, one potential price path that would achieve a $10/MMBtu on a 20-

year levelized basis in 2020 is a natural gas price path 30 percent higher than EIA's low resource 

scenario in all years (see Figure 4-5). This illustrative price path to achieve a $10/MMBtu 

levelized price would result in an $11.02/MMBtu annual real price in 2030 and a 

$13.81/MMBtu real price in 2040. Even on this significantly higher price path, a representative 

NGCC unit would have a lower LCOE than a non-compliant coal unit. What this information 

indicates is that natural gas price forecasts need to be notably higher than the highest forecast 

in the AEO 2014 scenarios before we would expect that general market dynamics would favor 

new non-compliant coal generation over new compliant natural gas generation as the fossil-fuel 

technology of choice to satisfy demand. Chapter 5 discusses this finding further by bringing in 

the consideration of the emissions damages associated with these technologies. 
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Figure 4-5. Projected Real National Delivered Natural Gas Price for Select AEO 2014 

Scenarios and Illustrative Path for> $10/MMBtu Levelized Price 

It is important to note that the LCOE calculations are based on assumptions regarding 

the representative national cost of generation at new facilities. 104 It is known that there is 

significant spatial variation in the costs of new generation due to design differences, labor 

productivity and wage differences, and delivered fuel prices, among other potential factors. For 

example, EIA utilizes capital cost scalars to capture regional differences in labor, material and 

construction costs. 10s The minimum and maximum capital cost scalars across all regions in AEO 

2014 for SCPC, IGCC, and NGCC build options are presented in Table 4-7. 106 

104 Actual reported project costs for all of the plant types are also expected to deviate from the cost estimates in 
this report due to project- and site-specific considerations (e.g. contracting strategy, local labor costs, seismic 
conditions, water quality, financing parameters, local environmental concerns, weather delays, etc.) that may 
make construction more costly. Such variations are not captured by the reported cost uncertainty 

lOS 

106 Excluding the New York City and Long Island areas, as well as those areas of the country that prohibit the 
development of new, non-compliant coal-fired facilities. 
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Table 4-7. AEO 2014 Regional Capital Cost Scalars by Capacity Type 

SCPC 
IGCC 
NGCC 

Capacity Type 
Minimum Capital 

Cost Scalar 
0.885 
0.908 
0.893 

Maximum Capital Cost 
Scalar 
1.152 
1.136 
1.205 

Applying the regional capital cost scalars displayed above to the base LCOE estimates 

from NETL developed earlier in this section produces only a small change in the relative 

competitiveness of the technologies as seen in Table 4-8. 

Table 4-8. LCOE Estimates with Minimum and Maximum AEO 2014 Regional Capital Cost 

Scalars (2011$/MWh) 

Reference LCOE Using LCOE Using 

Capacity Type 
LCOE Minimum Capital Maximum Capital 

($/MWh) Cost Scalar Cost Scalar 
($/MWh) ($/MWh) 

SCPC (no CCS, without CUA) 82 73 95 
SCPC (no CCS, with CUA) 94 83 108 
IGCC (no CCS, without CUA) 103 93 117 
IGCC (no CCS, with CUA) 118 108 135 
NGCC 60 54 72 

The LCOE of SCPC in the lowest capital cost region still results in an LCOE that is 1 

percent higher than an NGCC located in the most expensive capital cost region, even without 

the CUA. (The difference is 15 percent when the CUA is included.) The IGCC LCOE is 29 percent 

above NGCC in the most expensive region, even without considering the CUA. 

The other primary driver in determining the regional impact on competitiveness of new 

build options is delivered fuel prices. As part of the AEO, EIA releases electric power projections 

-including fuel prices- for each of the 22 Electricity Market Module (EMM) regions. The two 

regions with the highest projected 2020 natural gas prices in the AEO 2014 are the Western 

Electricity Coordinating Council/Southwest (Southwest) and the Florida Reliability Coordinating 

Council (FRCC). The 20-year levelized natural gas and coal price forecasts (2020-2039) in the 

AEO 2014 reference case are displayed in Figure 4-6 for both regions. 
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Figure 4-6. Levelized Regional Fuel Price from AEO 2014 Reference Case, 2020-2039 

(2011$/MMBtu) 107 

The FRCC region experiences the highest overall natural gas prices as well as a greater 

unit price differential between coal and natural gas prices under the AEO projections. The 

impact on the LCOE of the SCPC, IGCC, and NGCC technologies without CCS is reported in Table 

4-9 for both sets of fuel prices, as well as the national average for comparison. 

Table 4-9. LCOE Estimates For Minimum and Maximum AEO 2014 Regional Fuel Prices 

(2011$/MWh) 

LCOE Using 
LCOE Using 

National LCOE Using FRCC 
Southwest Fuel 

Capacity Type Average Fuel Fuel Prices 
Prices 

Prices ($/MWh) 
($/MWh) 

($/MWh) 

SCPC (no CCS, without CUA) 82 94 82 

SCPC (no CCS, with 3% CUA) 94 105 93 

IGCC (no CCS, without CUA) 103 114 102 

IGCC (no CCS, with 3% CUA) 118 130 118 

NGCC 60 87 70 

Due to the greater fuel price differential, the more favorable region for the development 

of coal-fired facilities from an LCOE perspective is the FRCC, where the regional fuel prices 

reduce the LCOE advantage of NGCC to $7 /MWh over SCPC (compared with a $22/MWh 

advantage with national fuel prices) and $27 /MWh over IGCC (compared with a $43/MWh 

advantage with national fuel prices. 

107 Assuming 5 percent discount rate. 
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In conclusion, even the most favorable combination of regional variability in capital 

costs and delivered fuel prices represented by EIA are insufficient to support new, unplanned, 

conventional coal-fired capacity in the analysis period. 

4.5.5 Levelized Cost of Simple Cycle Combustion Turbine and Natural Gas Combined Cycle 

Simple cycle combustion turbines (CTs) fulfill a fundamentally different function in 

power sector operations than that of NGCC and fossil-fired steam facilities. CTs are designed to 

start quickly in order to meet demand for electricity during peak operating periods and are 

generally less expensive to build on a capital cost basis, but are also less fuel efficient than 

combined cycle technology, which employs heat recovery systems. Due to lower fuel 

efficiencies, CTs produce a significantly higher cost of electricity (cost per kWh) at higher 

capacity factors and consequently are typically utilized at levels below the applicability 

requirements for EGUs affected by the EGU New Source GHG Standards. New CTs are expected 

to most often be built to ensure reserve margins are met during peak periods (typically in the 

summer), and in some instances be able to generate additional revenues by selling capacity into 

power markets. The EPA expects that any CT unit built in the period of analysis would be 

classified as a non-base load unit and would not incur any costs to meet the relevant standard. 

To illustrate the economic incentives of utilizing combustion turbines in an intermediate 

and base load mode of operation, Figure 4-7 presents the LCOE estimates for a new 

conventional CT, Advanced CT and NGCC at increasing capacity factors. The estimates utilize 

the AEO 2014 Reference Case levelized natural gas price for 2020. 
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Figure 4-7. Levelized Cost of Electricity Across a Range of Capacity Factors, CT and NGCC 
(2011$/MWh at $6.07 /MMBtu Levelized Natural Gas Price) 

In the LCOE figure above, utilizing a CT for generation is less expensive than an NGCC 

unit only at capacity factors of less than 20 percent. 108 If expected utilization is greater than 20 

percent, it can reasonably be expected that a utility or developer would seek to deploy NGCC 

over CT for a host of economic, environmental, and technical reasons. Furthermore, the design 

net efficiencies for currently available potentially impacted aeroderivative simple cycle 

combustion turbines range from approximately 32 percent for smaller designs to 39 percent for 

the largest intercooled designs. The efficiencies of industrial frame units range from 30 percent 

for smaller designs to 36 percent for the largest units. 109 The EPA therefore expects any CT unit 

built in the period of analysis to be classified as a non-base load unit. 

4.6 Macroeconomic and Employment lmpacts110 

These final EGU New Source GHG Standards are anticipated to result in negligible 

emission changes in the electricity sector in the analysis period, and therefore are anticipated 

to impose negligible costs or quantified benefits. The EPA typically analyzes impacts on 

employment or labor markets associated with rules based on the estimated compliance costs 

and other energy impacts (e.g., changes in electricity prices), which serve as an input to such 

analyses. However, since the EPA does not forecast a change in behavior relative to the 

baseline in response to this rule, there are no notable macroeconomic or employment impacts 

expected as a result of this rule. 
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CHAPTER 5 

ANALYSIS OF ILLUSTRATIVE BENEFIT-COST SCENARIOS 

FOR NEW SOURCES 

5.1 Synopsis 

The previous chapter of this regulatory impact analysis (RIA) presents the U.S. 

Environmental Protection Agency's (EPA) analysis and projections from the U.S. Energy 

Information Administration (EIA) that support the conclusion that the EGU New Source 

Standards111 will result in negligible costs and benefits in the period of analysis. The EPA 

recognizes that this conclusion is based on underlying expected economic conditions (e.g., fuel 

prices) and assumptions about considerations investors would weigh in deciding whether to 

build new non-compliant coal-fired power plants. Extending the analysis in the previous chapter 

that considers those factors in evaluating the robustness of the findings from the sectoral 

perspective, this chapter presents the results of several illustrative analyses that show, under a 

range of alternative conditions, the potential costs and benefits of these standards for 

individual investments that provide base load dispatchable generation. We evaluate conditions 

under which different generator types are constructed in lieu of a non-compliant supercritical 

coal unit and estimate the benefit of adopting the investment that is compliant with the 

standards. This also allows us to consider the costs and benefits of a situation where an 

operator chooses to build a new coal-fired unit that is compliant with the standard. 

While the analysis in Chapter 4 focuses on national level conditions, the analysis in this 

chapter explores the potential impacts to individual investments. The analysis in this chapter 

finds that under unlikely conditions in which the EPA's conclusions regarding the future 

economic competitiveness of new non-compliant coal-fired units relative to other new 

generation technologies no longer apply, or in specific situations where an operator chooses to 

build a coal-fired unit, that the quantifiable benefits of the standards outweigh the costs under 

a range of assumptions. 

5.2 Comparison of Emissions from Generation Technologies 

As discussed in Chapter 4, natural gas combined cycle (NGCC) units are on average 

expected to be more economical to build and operate than new coal units (see section 4.5). 

Therefore, as our point of departure for comparing the costs and benefits of an individual 

investment decision, we evaluate the private cost of a new NGCC unit that is compliant with the 

finalized standards with the private cost of a new, non-compliant conventional supercritical 

111 The standards for modified and reconstructed sources are addressed in Chapter 6. 
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pulverized coal (SCPC) coal-fired unit. 112 When evaluating the costs and benefits associated with 

these standards, it is also important to understand the difference in emissions associated with 

these units. In addition to being more economical, new NGCC units have lower emission profiles 

for C02 and criteria air pollutants than new coal units. For example, a typical new SCPC facility 

that burns bituminous coal in compliance with current utility regulations (e.g., the Mercury and 

Air Taxies Standards (MATS)) would have considerably greater C02, sulfur dioxide (S02), 

nitrogen dioxide (NO.), toxic metals, acid gases, and particulate emissions than a comparable 

NGCC facility. 

Table 5-1 shows that emissions of these pollutants from a typical new NGCC unit are 

significantly lower than those from a new coal-fired unit. 113 The emission characteristics are 

based on, and thus consistent with, the cost and performance assumptions of the illustrative 

units described in the levelized cost of electricity (LCOE) analysis in section 4.5. That is, these 

are base load units of the same net capacity operating at an 85 percent capacity factor, the coal 

unit is assumed to be using bituminous coal with a sulfur content of 2.8 percent dry, they are in 

compliance with current utility regulations (e.g., the MATS), etc. The typical new NGCC unit 

would emit about 1.9 fewer million tons of C02 per year than the typical new SCPC unit, as well 

as roughly 1,700 fewer tons of S02 and about 1,300 fewer tons of NO. per year than the SCPC 

unit. Table 5-1 also provides comparable information for a representative integrated 

gasification combined cycle (IGCC) unit providing the same amount of electricity and using the 

same coal. The new IGCC unit would emit less C02, S02 and NO. than a typical coal-fired SCPC 

unit, but has higher emissions of each of these pollutants than a new NGCC unit. Reductions in 

S02 emissions are a particularly significant driver for monetized health benefits, as S02 is a 

precursor to the formation of particulates in the atmosphere, and particulates are associated 

with premature death and other serious health effects. NOx is both an ozone precursor, and is 

associated with formation of secondary fine nitrate PM2.s· Both ozone and fine nitrate PM2.s are 

associated with significant adverse health effects, including premature mortality. Further 

information on these pollutants' health and welfare effects is described in Chapter 3. 

Table 5-1 also shows the representative coal units' emissions of these same pollutants 

when meeting the promulgated standard of performance of 1,400 lb C02/MWh. Two compliant 

SCPC units are presented: one uses carbon capture and storage (CCS) and another that co-fires 

112 As discussed in section 4.4.1 and in the preamble, we expect new NGCC capacity built in the period of analysis 
will be compliant with the standard even in the absence of the standard. As a result, there are no compliance 
costs anticipated for new NGCC units. 

113 Estimated emissions of C02, 502, and NOx for the illustrative new coal and NGCC units could vary depending on 
a variety of assumptions including heat rate, fuel type, and emission controls, amongst others. 
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natural gas. The compliant IGCC unit is assumed to co-fire natural gas. For the compliant SCPC 

unit using CCS, in addition to reductions of C02, S02 emissions would also decrease due to the 

need to scrub acid gases to very low levels prior to carbon capture in order to prevent 

degradation of the solvent involved in the capture process. 114 The NOx emission rate, measured 

on a net-basis, is slightly lower for non-compliant units than both compliant SCPC units. This is 

because there is a fuel efficiency loss associated with both compliance technologies and 

because NOx emission rate standards for new sources are on a gross-basis. While we account 

for these increases in the NOx emission rate in the analysis below, in some cases, NOx emissions 

from fossil-fired sources are also subject to mass limits on the total NOx emissions across EGUs 

(e.g. in states subject to the Cross-State Air Pollution Rule annual NOx program), so these 

emissions may be offset by NOx reductions from other generating units. 

114 See N ETL 2015 at 161. 
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Table 5-1. Illustrative Emissions Profiles, New Coal and Natural Gas-Fired 
Generating Units 

Natural Gas CC SCPC SCPC+Partial CCS SCPC+Co-Fire Nat IGCC IGCC+Co-Fire Nat 

(1,400 lb/MWh Gas Gas 

Gross) 

Emission Emission Emission Emission Emission Emission 
Emissions Rate Emissions Rate Emissions Rate Emissions Rate Emissions Rate Emissions Rate 

SOz 84 0.0041 1,500 0.71 1,200 0.61 1,500 0.71 18 0.0087 18 0.0087 

NOx 130 0.061 1,500 0.74 1,500 0.75 1,500 0.74 1,100 0.52 1,100 0.52 

COz 1.6 3.5 3.1 3.0 3.5 3.4 
million 800 million 1,700 million 1,500 million 1,500 million 1,700 million 1,700 

Notes: Emissions from NETL 2015. Emissions are in short tons/year and Emission Rates are in net lb/MWh. Values rounded to two significant digits. Emission 
characteristics are based on, and thus consistent with the cost and performance assumptions of, the illustrative units described in LCOE analysis in section 4.5 
(i.e., these are base load units running at 85 percent capacity factor, all coal units are assumed to be using bituminous coal with a sulfur content of 2.8 percent 
dry, etc.). The tons of emissions are estimated for a coal-fired facility that achieves the gross-output standard of 1,400 lb/MWh and presented in this table on a 
net output basis. For the post-combustion CCS system assumed in the SCPC case, acidic gases (e.g., SOz, HCI) need to be scrubbed to very low levels prior to 
going to the CCS system to avoid degradation of the solvent. Therefore, 502 emissions are lower in the case of the SCPC unit with partial CCS. See preamble for 
discussion about the format of the standard. Here we further assume all units are of the same capacity (600 MW net). 
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5.3 Comparison of Health and Climate Impacts from Generation Technologies 

As discussed in the previous section, the emissions of GHGs and other pollutants 

associated with new sources of electricity generation are greater for coal-fired units than for 

NGCC units. Reducing the emissions associated with electricity generation results in climate, 

human health, and non-health benefits. 

To consider the health and climate benefits associated with the adoption of lower 

emitting new generation technologies, we apply the 2022 benefit values discussed in Chapter 3 

to the differences in illustrative emission profiles between the technologies in Table 5-1. 115 

Specifically, we multiply the difference in C02 emissions between two technologies by the 

estimates of the social cost of carbon dioxide (SC-C02) (Table 3-1), multiply the difference in S02 

and NOx emissions by the PM2.s-related S02 and NOx benefit per ton (BPT) estimates (Table 3-2), 

and add those values to get a measure of the 2022 benefits attributable to differences in 

emissions of adopting the lower emitting new generation technology. We subsequently divide 

by the amount of generation (in MWh) underlying the annual emissions estimates to derive the 

benefits attributable to the differences in emissions per unit of generation. 

Only the direct emissions of C02, S02, and NOx are considered in this illustrative 

exercise. Other air and water pollutants emitted by these technologies and emissions from the 

extraction and transport of the fuels used by these technologies are not considered. For 

example, coal has higher mercury emissions than natural gas, but the relative benefits from the 

difference in mercury emissions are not considered. A similar example of emissions not 

considered are those of directly emitted PM2.s· Furthermore, there may be differences in 

upstream greenhouse gas emissions (in particular, methane) from different technologies which 

were not quantified for this assessment. 

Table 5-2 reports the 2022 incremental climate and health benefits associated with a 

new NGCC unit relative to a new coal-fired SCPC and IGCC units, given different mortality risk 

studies and assumptions about the discount rate. These benefits are based on the emissions 

presented in Table 5-1. The benefits presented in Table 5-2 are estimated on an output basis to 

enable easier comparisons to the potential costs of investing in a new non-compliant coal-fired 

unit relative to a new NGCC unit. These incremental benefits should be relatively invariant 

across natural gas prices and other economic factors. Depending on the discount rate and 

115 Due to data limitations, we are not able to estimate annualized benefits from the stream of emissions over the 
lifetime of the generating technologies. Because the benefit per-ton of emission reductions increases over time, 

due in part to population growth, the single year estimate results in a conservative comparison of benefits to 
costs where LCOE represents annualized lifetime costs of generating technologies. 
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mortality risk study used, 2022 incremental benefits associated with generation from a 

representative new NGCC unit relative to a new coal-fired SCPC or IGCC unit are $7.0 to $91 per 

MWh (2011$). 116 

The health and non-health benefits associated with reduced emissions can depend on a number 

of factors, including the specific fuels com busted and the location of the emissions. While the 

benefits of reduced C02 emissions do not depend on the location of generation because the 

location of C02 emissions does not influence their impact on the evolution of global climate 

conditions, the precise incremental health co-benefits will be location specific and depend on 

the specific fuels used. However, these factors will not change the qualitative conclusion. There 

will be incremental climate and human health benefits associated with a new NGCC unit 

relative to a new coal-fired unit, independent of the location. 

116 Different discount rates are applied to SC-C02 than to the other benefit estimates because C02 emissions are 

long-lived and subsequent damages occur over many years. Moreover, several rates are applied to SC-COz 
because the literature shows that it is sensitive to assumptions about discount rate and because no consensus 
exists on the appropriate rate to use in an intergenerational context. The SC-C02 interagency working group 
centered its attention on the 3 percent discount rate but emphasized the importance of considering all four SC
COz estimates. See the 2010 SC-COz TSD. Docket ID EPA-HQ-OAR-2009-0472-114577 or 

details. 
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Table S-2. Incremental Benefits ($/MWh, 2011$) of Emission Reductions from Illustrative New 
Natural Gas Combined Cycle Generation Relative to New Non-Compliant SCPC or IGCC 
Coal Generation in 2022117 

SCPC 

COrRelated Benefits using SC-COz 

5% Discount Rate $5.7 

3% Discount Rate $19 

2.5% Discount Rate $28 

3% Discount Rate (95th percentile) $56 

Total PMz.s-Related Co-Benefits from SOz and NOx Changes 
3% discount rate 

Krewski et al. (2009) 

Lepeule et al. (2012) 

7% discount rate 

Krewski et al. (2009) 

Lepeule et al. (2012) 

Combined COrRelated and PMz.s-Related Benefits 

$15 

$34 

$14 

$31 

IGCC 

$5.8 

$19 

$28 

$57 

$1.3 

$3.0 

$1.2 

$2.7 

Discount Rate Applied to PM 2.5-Related Benefits 

SC-COz Discount Rate 

5% Discount Rate 

3% Discount Rate 

2.5% Discount Rate 

3% Discount Rate (95th percentile) 

(range based on adult mortality function) 

3% 7% 3% 7% 

$21 to $40 $19 to $37 $7.1 to $8.8 $7.0 to $8.5 

$34 to $53 $33 to $50 $20 to $22 $20 to $22 

$43 to $62 $42 to $59 $30 to $31 $30 to $31 

$72 to $91 $70 to $87 $59 to $60 $58 to $60 
Notes: The emission rates and operating characteristics of the units being compared in this table are reported in Table 5.1. Benefits are 

estimated for a 2022 analysis year. The range of benefits within each SC-C02 value and discount rate for PM2.s-related benefits pairing 

reflects the use of two core estimates of PM2.5-related premature mortality.118 The EPA has evaluated the range of potential impacts per 

MWh by combining all SC-C02 values with health benefits values at the 3 percent and 7 percent discount rates. Combining the 3 percent 
SC-C02 values with the 3 percent health benefit values assumes that there is no difference in discount rates between intragenerational 
and intergenerational impacts. PM2.s-related co-benefits are estimated using 2020 monetized health benefits-per-ton of PM2.s precursor 
reductions (Table 3-2), which are representative of 2022. 

117 This analysis assumes representative new units and does not reflect the full array of new generating sources that could 
potentially be built (e.g., a comparison of a small new conventional coal-fired unit with a small natural gas-fired unit, or 
a comparison of a waste coal or petroleum coke-fired unit to a natural gas-fired unit of a comparable size and capacity 
factor). However, the damages associated with other units that could be built, and which would be subject to this rule, 
would not change noticeably (i.e., these new facilities would be subject to emissions standards for other pollutants and 
would emit similar levels of 502, NOx, and C02, on an output basis) except for differences in location, as discussed 
previously. 

118 The range of estimated benefits for each discount rate is due to the EPA's use of two alternative primary estimates of 
PM2.s-related mortality impacts: a lower primary estimate based on Krewski et al. (2009) and a higher primary estimate 
based on Lepeule et al. (2012). 
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The conclusion from this analysis is that there are significant environmental and health 

benefits associated with electricity generation from a representative new NGCC unit relative to 

a new non-compliant coal-fired unit. Other studies of the social costs of coal and natural gas

fired generation provide similar findings (Muller et. al., 2011; NRC, 2009).119 

As explained previously, the power sector has moved away from the construction of 

coal-fired power plants in favor of other generation (e.g., natural gas-fired power plants) due, in 

part, to the significant cost differential. Even so, it is possible that a limited number of currently 

unplanned coal-fired power plants would be constructed through 2022. In these circumstances, 

the construction of compliant coal-fired units in place of non-compliant coal-fired units would 

result in relative climate and human health and non-health benefits. Table 5-3 reports the 2022 

incremental benefits associated with a new SCPC coal-fired unit with CCS relative to a new SCPC 

coal-fired unit, given different mortality risk studies and assumptions about the discount rate. 

The values are calculated based on the emissions presented in Table 5-1. Depending on the 

discount rate used and mortality risk study used, 2022 incremental benefits associated with 

generation from a representative new SCPC coal-fired unit with CCS relative to a new SCPC unit 

without CCS are $3.1 to $18 per MWh (2011$), factoring in the disbenefit from a small increase 

in NO. emissions.120 These incremental benefits will be referenced in the analyses presented in 

subsequent sections. 

Table S-3. Incremental Benefits ($/MWh, 2011$) of Emission Reductions from Compliant 
Coal-Fired Generation with CCS meeting 1,400 lb/MWh Standard Relative to New 
Non-Compliant Coal-Fired Generation in 2022 

119 Muller et al. 2011 conclude that, {{coal-fired power plants have air pollution damages larger than their value 

added", while the same is not true for natural gas plants (see Table 5 in Muller et al.). However, these 
comparisons are based on typical existing coal and natural gas units, including natural gas boilers, and are not 
sensitive to location (although the underlying analysis in the study does account for differences in the location 
of existing units when estimating damages). The NRC 2009 study shows that only the most polluting natural gas 
units may cause greater damages than even the least polluting existing coal plants (compare Tables 2-9 and 2-
15 in NRC 2009). However, the NRC comparison does not compare new units located in the same place, and so 
some of the natural gas units with the greatest damages may be attributable to their location, and includes 
natural gas steam boilers, which have a higher emission rates per unit of generation than NGCC units. Despite 
these caveats, the finding of these two studies are consistent with the findings in this section. 

120 Different discount rates are applied to SC-C02 than to the other benefit estimates because C02 emissions are 

long-lived and subsequent damages occur over many years. Moreover, several rates are applied to SC-COz 
because the literature shows that it is sensitive to assumptions about discount rate and because no consensus 
exists on the appropriate rate to use in an intergenerational context. The SC-C02 interagency group centered its 

attention on the 3 percent discount rate but emphasized the importance of considering all four SC-COz 
estimates. See the 2010 SC-COz TSD for details. Docket ID EPA-HQ-OAR-2009-0472-114577 or 
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SCPC 

COrRelated Benefits using SC-COz 

5% Discount Rate $1.3 

3% Discount Rate $4.4 

2.5% Discount Rate $6.6 

3% Discount Rate (95th percentile) $13 

Total PM2.5-Related Benefits from SOz and NOx Changes 
3% discount rate 

Krewski et al. (2009) 

Lepeule et al. (2012) 

7% discount rate 

Krewski et al. (2009) 

Lepeule et al. (2012) 

Combined COrRelated and PMz.s-Related Benefits 

$1.9 

$4.3 

$1.7 

$3.9 

Discount Rate Applied to 

PM 2.5-Related Benefits 

(range based on adult 

mortality function) 

SC-C02 Discount Rate 3% 7% 

5% Discount Rate $3.2 to $5.6 $3.1 to $5.2 

3% Discount Rate $6.3 to $8.7 $6.1 to $8.3 

2.5% Discount Rate $8.5 to $11 $8.3 to $10 

3% Discount Rate (95th percentile) $15 to $18 $15to$17 

Notes: Benefits are estimated for a 2022 analysis year. The range of benefits within each SC-C02 value and discount rate for 
PM2.s-related benefits pairing reflects the use of two core estimates of PM2.s-related premature mortality.121 The EPA has 
evaluated the range of potential impacts per MWh by combining all SC-C02 values with health benefits values at the 3 percent 
and 7 percent discount rates. Combining the 3 percent SC-C02 values with the 3 percent health benefit values assumes that 
there is no difference in discount rates between intragenerational and intergenerational impacts. PM2.s-related co-benefits are 
estimated using 2020 monetized health benefits-per-ton of PM2.s precursor reductions (Table 3-2), which are representative of 
2022. 

121 The range of estimated benefits for each discount rate is due to the EPA's use of two alternative primary 

estimates of PM2.s-related mortality impacts: a lower primary estimate based on Krewski et al. (2009) and a 

higher primary estimate based on Lepeule et al. (2012). 
122 Different discount rates are applied to SC-C02 than to the other benefit estimates because C02 emissions are 
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Table 5-4 reports the 2022 incremental benefits associated with a new compliant coal-

fired unit co-firing natural gas relative to a new non-compliant coal-fired unit, given different 

mortality risk studies and assumptions about the discount rate. The values are calculated based 

on the emissions presented in Table 5-1. Depending on whether the unit is SCPC or IGCC, the 

discount rate used, and mortality risk study used, 2022 incremental benefits associated with 

generation from a representative new coal-fired unit co-firing natural gas relative to a new coal

fired unit that does not co-fire natural gas are 0.25 to $14 per MWh (2011$). 122 These 

incremental benefits will be used in the analyses presented in subsequent sections. 

long-lived and subsequent damages occur over many years. Moreover, several rates are applied to SC-C02 
because the literature shows that it is sensitive to assumptions about discount rate and because no consensus 
exists on the appropriate rate to use in an intergenerational context. The SC-C02 interagency group centered its 

attention on the 3 percent discount rate but emphasized the importance of considering all four SC-C02 
estimates. See the 2010 SC-C02 TSD for details. Docket ID EPA-HQ-OAR-2009-0472-114577 or 
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Table S-4. Incremental Benefits ($/MWh, 2011$) of Emission Reductions from Compliant 
Coal-Fired Generation with Co-Firing Natural Gas Relative to New Non-Compliant 
Coal-Fired Generation in 2022 

SCPC Co-Firing Natural Gas 

COrRelated Benefits using SC-COz 

5% Discount Rate $1.5 

3% Discount Rate $4.8 

2.5% Discount Rate $7.2 

3% Discount Rate (95th percentile) $14 

Total PMz.s-Related Benefits from SOz and NOx Changes 

3% discount rate 

Krewski et al. (2009) 

Lepeule et al. (2012) 

7% discount rate 

Krewski et al. (2009) 

Lepeule et al. (2012) 

Combined COrRelated and PMz.s-Related Benefits 

IGCC Co-Firing Natural Gas 

$0.25 

$0.82 

$1.2 

$2.5 

Discount Rate Applied to PM 2.5-Related Benefits 
(range based on adult mortality function) 

SC-C0 2 Discount Rate 3% 7% 3% 7% 

5% Discount Rate $1.5 $1.5 $0.25 $0.25 

3% Discount Rate $4.8 $4.8 $0.82 $0.82 

2.5% Discount Rate $7.2 $7.2 $1.2 $1.2 

3% Discount Rate (95th percentile) $14 $14 $2.5 $2.5 

Notes: Benefits are estimated for a 2022 analysis year. The range of benefits within each SC-C02 value and discount rate for 

PM2.s-related benefits pairing reflects the use of two core estimates of PM2.s-related premature mortality.123 The EPA has 
evaluated the range of potential impacts per MWh by combining all SC-C02 values with health benefits values at the 3 percent 
and 7 percent discount rates. Combining the 3 percent SC-C02 values with the 3 percent health benefit values assumes that 
there is no difference in discount rates between intragenerational and intergenerational impacts. PM2.s-related co-benefits are 
estimated using 2020 monetized health benefits-per-ton of PM2.s precursor reductions (Table 3-2), which are representative of 
2022. 

5.4 Illustrative Analysis- Benefits and Costs of New Source Standards across a Range of 
Gas Prices 

As the analysis in Chapter 4 demonstrated, under a wide range of likely electricity 

market conditions- including the EPA base case and EIA reference case scenarios as well as 

multiple alternative scenarios- it is expected that the industry will choose to construct new 

123 The range of estimated benefits for each discount rate is due to the EPA's use of two alternative primary 

estimates of PM2.s-related mortality impacts: a lower primary estimate based on Krewski et al. (2009) and a 

higher primary estimate based on Lepeule et al. (2012). 
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units that already meet the standards of this rulemaking in the baseline. Section 4.5.4 further 

explored how much higher natural gas prices would need to be to favor new non-compliant 

coal generation over new NGCC generation. In this section, we continue that analysis by 

considering the potential impacts of the regulation on benefits if key assumptions regarding 

natural gas prices were to change during the analysis period. The analysis in this section 

indicates that in this scenario, the standards for new sources would result in increased private 

costs, but would also lead to climate and human health benefits, and is highly likely to result in 

net benefits to society as a whole. 124 

Furthermore, this section, as in section 4.5.4, demonstrates that local fuel prices must 

be significantly different than regional differences already captured in IPM and EIA's modeling 

of private investment costs to favor the construction of a new non-compliant coal-fired unit 

over a new NGCC unit to serve a particular load. Section 4.5.4 describes how regional 

conditions and other factors may influence the LCOE comparison, and how these regional 

differences are already captured in the electricity sector modeling in support of this rule. The 64 

different regions in IPM reflect the administrative structure of regional transmission 

organizations (RTOs) and independent system operators (ISOs). 125 However, there may be local 

conditions within those regions which differ meaningfully from the broader regional conditions. 

The analysis in this section evaluates how substantially divergent those local conditions must be 

from representative conditions for non-compliant coal generation to be the fossil fuel-fired 

technology of choice to serve demand. 

The starting point for this analysis is the illustrative comparison (presented in Section 

4.5) of the relative LCOE of representative new coal-fired SCPC and IGCC EGUs and 

representative NGCC units.126 That comparison demonstrated a significant difference in the 

LCOE between the coal-fired and natural gas-fired generating technologies. The estimated LCOE 

124 EO 13563 states that each agency must {{propose or adopt a regulation only upon a reasoned determination 

that its benefits justify its costs (recognizing that some benefits are hard to quantify)." While the presence of 
net social benefits for a given regulatory option is not the only condition necessary for optimal regulatory 
design, it does signify that the regulatory option is welfare improving for society. 

125 Further disaggregation of the NERC assessment regions and RTOs allows a more accurate characterization of the 
operation of the U.S. power markets by providing the ability to represent transmission bottlenecks across RTOs 
and ISOs, as well as key transmission limits within them. 

126 By fixing generation in this comparison, we are assuming that both technologies generate the same benefits in 
the form of electricity generating services. We assume in the discussion that the benefit of electricity 
production to consumers outweighs the private and social investment cost. However, a caveat of our 
comparison is that at particularly high fuel prices this might not be the case (that is, at high costs for both 
technologies, it may not be worthwhile to construct either technology). For a discussion of when comparing the 
levelized costs of different generating technologies provides informative results and when it does not see, for 
example, Joskow 2010 and 2011. 
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for a representative NGCC unit is roughly $34 and $43 per MWh less than for a representative 

new coal-fired SCPC or IGCC unit, respectively (see Figure 4-3). 127 This is consistent with the 

EPA's expectation that the new source standards for steam units are not projected to impose 

any appreciable costs or quantified benefits under current and likely future market conditions, 

as discussed in Chapter 4. The emissions associated with these technologies, and the benefits in 

terms of reduced damages of operating the new NGCC unit in lieu of the new non-compliant 

coal unit, are reported in the previous section. 

To supplement this conclusion, this section identifies three relevant ranges within the 

distribution of future natural gas prices that can be classified as likely gas prices, unexpectedly 

high natural gas prices, and unprecedented natural gas prices. Because the cost of natural gas is 

a significant share of the LCOE for NGCC units, we evaluate how changes in natural gas prices 

affect differences in the relative private costs of new technologies. We identify the natural gas 

price when the private costs, which are inclusive of the CUA for the SCPC, suggest that a new 

non-compliant coal unit may be adopted by an investor in lieu of a new NGCC unit. We then 

compare the social costs of these technologies, which is inclusive of both the private costs of 

these technologies and the damages from these technologies but exclusive of the CUA, at this 

natural gas price. 128 We then identify the natural gas price when the social cost of investing in 

the new non-compliant coal unit is plausibly less than the social cost of the new NGCC unit. 

In general, this analysis shows that there would likely be a net social benefit, even under 

scenarios with higher than expected gas prices, if new compliant NGCC units were built in place 

of new non-compliant coal-fired units as a result of this rule. 129 Under some conditions, higher 

natural gas prices may result in a net social cost of constructing and operating new natural gas 

in lieu of non-compliant coal, holding all other parameters constant and disregarding social 

benefits that we are unable to monetize. 130 However, even under these unlikely conditions 

127 The reported decrease in the LCOE from adopting NGCC are relative to the SCPC with 3 percent carbon 
uncertainty adder (CUA) and IGCC without 3 percent CUA. The CUA is described in Chapter 4. 

128 When forecasting the behavior of private actors in choosing between different technologies based on expected 
future costs, we account for a CUA, but when comparing the difference in costs of illustrative new units after 
construction, such as in the analysis of the social costs of these technologies (i.e., the private cost plus the cost 
associated with their emissions), the CUA is not included. The CUA is described in section 4.5.3. The private cost 
of these technologies may differ from the social cost of these technologies for reasons other than their 
associated emissions, as described at the end of Section 5.5. 

129 As previously noted, the benefits estimated in this section are based on a single year (2022) of emissions from 
different generating technologies. Due to data limitations, we are not able to estimate annualized benefits 
from the stream of emissions over the lifetime of the generating technologies. This results in a conservative 
comparison of benefits to costs where LCOE represents annualized lifetime costs of generating technologies. 

130 As described below, an outcome where there are net social costs is unlikely to occur over our analysis period 
and for a significant period beyond. However, even a situation where natural gas prices are significantly higher, 
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these finalized standards may yield social net benefits as there may be other technologies to 

serve demand that would have a lower social cost than a new non-compliant coal unit. 

5.4.1 Likely Natural Gas Prices 

As shown in Chapter 4, it is only when natural gas prices exceed $11/MMBtu on a 

levelized basis (in 2011 dollars) that the representative new non-compliant SCPC unit likely 

becomes competitive with new NGCC in terms of its cost of electricity produced. As discussed in 

Chapter 4, none of the AE02014 scenarios approach this natural gas price level on either a 

forward looking 20-year levelized price basis or on an average annual price basis at any point 

during the analysis period. 131 

5.4.2 Unexpectedly High Natural Gas Prices 

At natural gas prices above $11/MMBtu, the private LCOE for a new SCPC unit may fall 

below that of a new NGCC unit. 132 Therefore, in the event of such unexpectedly high levelized 

fuel prices, some new SCPC units might be constructed in the absence of this final rulemaking, 

provided that coal price do not rise at the same time, there is sufficient demand for electricity, 

and new non-compliant SCPC units are competitive with other new and existing generating 

technologies other than NGCC units. In this scenario, we expect some compliance costs if a new 

NGCC unit (or a compliant coal-fired unit) were to be built in lieu of the non-compliant coal unit. 

However, generation from a new NGCC unit would also have incremental environmental and 

health benefits as it emits less C02 S02, and NO. than generation from a new non-compliant 

SCPC unit (as may a compliant coal-fired unit; see Section 5.5). 

For levelized natural gas prices of $11/MMBtu and somewhat higher, the resulting 

emission reduction benefits of building an NGCC unit, rather than a non-compliant SCPC unit, 

such as very high economic growth, would increase both natural gas and coal prices at the same time- making 
it harder to alter the underlying cost advantage of NGCC generation. Furthermore, even in the situation where 
we report net social costs, it is important to recall that the analysis is limited in the types of benefits and costs 
considered, given that it does not account for the emissions associated with the production and delivery of 
natural gas and coal, the limitations of current SC-C02 estimates, and the limited accounting of non-C02 
emissions benefits. As previously discussed, the current SC-C02 estimates do not capture all important all of the 
physical, ecological, and economic impacts of climate change recognized in the climate change literature. 
Despite our attempts to quantify and monetize as many of the co-benefits as possible, the health and welfare 
co-benefits are not fully quantified or monetized in this assessment. For more information about unquantified 
health and welfare co-benefits please refer to tables 5-2 and 6-2 of the PM NAAQS RIA (U.S. EPA, 2012), 
respectively. 

131 As reported in Table 4-6, The projected delivered electricity sector natural gas price for 2020 assuming a 5 
percent discount rate in the AEO 2014 reference scenario is $6.53/MMBtu (2011$). In the {{Low oil and gas 
resource" it is $8.45/MMBtu (2011$). 

132 As noted above, the private LCOE of the non-compliant SCPC unit is inclusive of the CUA. Also as noted above, 
the CUA is removed for comparisons of the social costs of generating technology. 
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will outweigh the increase in costs of an NGCC unit over a non-compliant SCPC unit. This 

observation indicates that the standard for new fossil steam sources would yield net benefits in 

the analysis year. For example, at a levelized gas price of $12/MMBtu, the NGCC unit would 

generate electricity for approximately $17 /MWh more than the non-complaint SCPC unit on a 

levelized basis, 133 and result in incremental benefits from emissions reductions of $19 to 

$91/MWh (see analysis of 2022 relative benefits of NGCC: Table 5-2}. The net benefit of this 

scenario would be $2.2 to $73/MWh.l 

For context, even a natural gas price of $10/MMBtu (in 2011 dollars) is higher than any 

national average annual natural gas price faced by the electric power sector since at least 1996, 

when the EIA historic data series begins. 134 The continued development of unconventional 

natural gas resources in the U.S. suggests that annual gas prices may actually tend to be 

towards the lower end of the historical range. In addition, the highest projected average 

levelized natural gas price for 2020 of any of the AEO 2014 scenarios cited in Chapter 4 is 

$8.45/MMBtu (2011$), which occurs in the Low Oil and Gas Resource scenario (see Table 4-6). 

As discussed in Chapter 4, none of the EIA sensitivity cases (which account for future fuel prices 

for both gas and coal) show scenarios where non-compliant coal-fired units become more 

economic than NGCC units in the period of analysis. 

5.4.3 Unprecedented Natural Gas Prices 

At extremely high natural gas prices, the LCOE for a non-compliant SCPC unit could be 

sufficiently lower than the cost of a new NGCC unit, such that the net benefit of the new fossil 

steam standard in a given year could be negative (i.e., a net cost), at least under some ranges of 

benefit estimates. For example, at a very high 135 levelized gas price of $14/MMBtu, the NGCC 

unit would generate electricity for roughly $31/MWh more than the illustrative non-compliant 

SCPC, but result in social benefits from lower emissions of $19 to $91/MWh relative to the non

compliant SCPC unit (see analysis of 2022 relative benefits of NGCC: Table 5-2). If the NGCC unit 

were built in lieu of the SCPC unit as a result of the new fossil steam standard, the impact would 

range from a net social cost of $11/MWh to a net social benefit of $60/MWh relative to the 

SCPC unit. 136 

133 The LCOE of the representative NGCC unit increases by $6.80/MWh for every $1/MMBtu increase in natural gas 
prices. 

134 See: EIA reports average annual delivered natural gas prices 
to the electricity sector for the past 16 years (since 1997). 

135 For context, between 2009 and 2014 the national annual average nominal price of natural gas delivered for 
electricity generation ranged from $3.58/MMBtu to $5.30/MMBtu. The 6 year average was $4.76/MMBtu, 
roughly 1/3 the illustrative high price of $14/MMBtu. 

136 As noted above, the CUA is removed for comparisons of the social costs of generating technology. 
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Depending on which discount rates are used to estimate benefits, it is possible that the 

standard would result in a net cost (i.e., costs exceed benefits). However, as noted in the 

previous subsection, natural gas prices at these levels would be unprecedented. As a result, the 

EPA believes that the probability of levelized natural gas prices reaching levels at which this 

standard would generate net social costs is extremely small. 

We emphasize that differences in generating costs, plant design, local factors, and the 

relative differences between fuels costs can all affect the precise circumstances under which 

the new steam fossil standard would be projected to have no costs, net social benefits or net 

social costs. However, based on historical and expected gas prices, we project that the new 

fossil steam standard is most likely to have negligible costs because firms will invest in 

technology that will comply with the standard in the baseline, and, if it does result in costs, it is 

also likely to produce positive, although modest, net social benefits. Furthermore, these results, 

complemented by the analysis in Chapter 4 on regional differences in levelized costs of these 

technologies, indicate that local differences in the cost of these technologies must be 

significantly different from representative conditions for non-compliant coal generation to be 

the technology of choice to serve demand. Therefore the probability that this finalized standard 

would result in net social costs is exceedingly low. 

5.5 Illustrative Analysis- Benefits and Costs of Non-Compliant Coal and Compliant Coal 

As discussed in detail in the previous section and in Chapter 4, it is unlikely that a new 

non-compliant coal-fired unit would be constructed in the analysis period. The power sector 

continues to move away from the construction of coal-fired power plants in favor of natural gas

fired power plants due, in part, to the significant LCOE differential explored in the previous 

section. Even so, an operator may have reasons to choose to construct a conventional coal-fired 

power plant. (For example, some comments received on the 2012 and 2014 proposed 

regulations suggested that an operator may find it desirable to construct a new coal-fired EGU 

for the purpose of diversifying its generation fleet across fuels to hedge against uncertainty in 

fuel markets.) In these circumstances, the EPA believes that any need for CCS could be 

accommodated and would not, based on the incremental cost of the CCS portion of the new 

unit, preclude the construction of the new coal-fired facility. One factor in determining that 

needing CCS would not preclude the construction of the new facility is the availability of 

Enhanced Oil Recovery (EOR) opportunities for new coal-fired facilities. 137 

This section evaluates the impacts that might occur if an investor, which otherwise 

137 The potential availability of EOR was not used in the EPA's evaluating the reasonableness of cost in determining 
the best system of emissions reduction (BSER). 
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wanted to construct a new non-compliant coal unit, chose to instead construct a new compliant 

coal-fired unit in response to the new fossil steam standard. In this scenario, this decision would 

result in some costs in order to build a unit with partial CCS or co-fire with natural gas. 138 

However, there would also be climate and other benefits resulting from changes in C02 and S02. 

For each coal-fired generation type, SCPC and IGCC, the EPA analyzed the cost of 

constructing these units and emission impacts of meeting the new source standards in 2022. 

While partial CCS is considered the best system of emission reductions (BSER) for these SCPC 

units, it would also be possible to meet the standard without CCS through co-firing natural gas, 

which is also analyzed. 

The cost of CCS used to support this rule assumes that the geologic sequestration of C02 

will be in deep saline formations and accounts for the cost of doing so, but the EPA also 

recognizes the potential for sequestering C02 for EOR. For non-EOR applications, 

transportation, storage, and monitoring (TS&M) costs of $5-$15 dollars per ton of C02 are 

applied based on the level of capture. This range is consistent with estimates provided by NETL 

and the Global CCS lnstitute. 139 

EOR refers to the injection of gases and/or fluids into a reservoir to increase oil 

production efficiency. COrEOR has been successfully used at many production fields 

throughout the United States. The oil and natural gas industry in the United States has over 40 

years of experience in injection and monitoring of C02. This experience provides a strong 

foundation for the technologies used in the deployment of CCS on coal-fired electric generating 

units. Although deep saline formations provide the most C02 storage opportunity (at least 

2,243 billion tons), oil and gas reservoirs are estimated to have 228 billion tons of C02 storage 

resou rce. 140 

The use of C02 for EOR can significantly lower the cost of implementing CCS. The 

138 In this section we do not include a CUA for the illustrative new non-compliant SCPC and IGCC units as we are 

assuming that the investor will install construct and operate a new coal fired plant regardless. Furthermore, as 
in the previous section, when comparing the difference in costs of illustrative new units after construction, such 
as in the analysis of the social costs of these technologies (i.e., the private cost plus the cost associated with 
their emissions), the CUA is not included. 

139 http://www .netl.doe .gov I energy-ana lyses/pu bs/QG ESS _ C02T%26S _Rev2_2013 0408.pdf 

Note that N ETL assumes 100 kilometers (62 miles) of pipeline, but points out that, of the 500 largest existing C02 

point sources, 95 percent are located within 100 kilometers (62 miles) miles of a potential geologic storage 
reservoir. Therefore it is reasonable to assume that a new source can be similarly located. 

140 U.S. Department of Energy National Energy Technology Laboratory (2012). United States Carbon Utilization and 
Storage Atlas, Fourth Edition. 
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opportunity to sell the captured C02 rather than paying directly for its long-term storage, 

greatly improves the economics of the new generating unit. According to the International 

Energy Agency, of the CCS projects in operation (e.g., Boundary Dam Energy Project, 

Saskatchewan, Canada) or under construction or at an advanced stage of planning, 70 percent 

intend to use captured C02 to improve recovery of oil in mature fields, including Mississippi 

Power's Kemper County Energy Facility, NRG Energy's W.A. Parish Petra Nova CCS Project, 

Summit Power's Texas Clean Energy Project, and the Hydrogen Energy California Project. The 

Texas Clean Energy project is planning to capture 90 percent of the C02 and sell it for EOR.141 

Therefore, in the near term, new coal-fired EGUs with CCS may be located in areas 

amenable to using the captured C02 in EOR operations because these formations have been 

previously well characterized for hydrocarbon recovery, likely already have suitable 

infrastructure (e.g., wells, pipelines, etc.), and have an associated economic benefit of 

increasing oil well productivity. Furthermore, the EPA believes the opportunity to engage in 

EOR opportunities is not significantly limited by the location of those opportunities or the 

current C02 pipeline infrastructure (12 states currently have active EOR operations). Provision 

of electric power does not require coal-fired facilities to be co-located with the demand it is 

intended to serve. Please refer to Chapter 2 for a more detailed discussion of EOR, including its 

geographic availability, expected future growth, and overall impact on the economics of CCS. 

There are two EOR opportunities evaluated in this section- 'High' and 'Low.' The high 

EOR opportunity assumes a C02 sale price of $36 per ton; the low EOR opportunity assumes a 

C02 sale price of $18 per ton based on assumptions used by NETL in evaluating potential EOR 

opportunities. 142 For either opportunity, it is assumed that the facility is only responsible for the 

costs of transmitting the captured C02 to the fence line, as is currently the practice. 143 Costs for 

TS&M of C02, however, are real costs that must be borne by someone. Whether the facility, the 

pipeline owner or the eventual user (i.e., oil field producer) of the C02 bear the TS&M cost 

could be negotiated, with the outcome varying in different situations. We expect that when C02 

is sold for EOR applications, the buyer rather than the EGU operator will likely bear those costs. 

141 

142 The High and Low C02 sale prices utilized by the EPA are consistent with NElL's Base Case and Low Case sale 
prices, respectively (http:/ /www.netl.doe.gov/energy-analyses/pubs/storing%20co2%20w%20eor_final.pdf). In 
addition, this range is broadly consistent with the C02 sale price data collected by the Department of Interior 
for projects located on federal lands Prices are expressed in 2011$ 
and the price is expected to be static over time. Prices were converted from metric to short tons using a factor 
of 0.90718474. 

143 For EOR applications the point of sale is typically the facility fence line, in which case the coal facility operator 
will avoid the TS&M cost. Consequently, the economic benefit of EOR to the investor in the coal plant may be 
greater than simply the price paid for COz. 
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However, for the purposes of this analysis, the TS&M costs are included for both EOR and non

EOR applications, recognizing that this likely slightly overstates the cost to the operator in 

circumstances where C02 is sold for EOR. 

Figure 5-1 compares the LCOE for a non-compliant coal to a compliant coal unit with 

partial CCS both with and without EOR. With the exception of the LCOE costs accounting for 

EOR, these costs were provided in Table 4-5. We see in Figure 5-1 that if a limited number of 

non-compliant coal-fired power plants would have been constructed in the analysis period the 

adoption of CCS could be accommodated and would not, based on the incremental cost of the 

CCS portion of the new unit, preclude the construction of the new coal-fired facility. 

Furthermore, Figure 5-1 shows the LCOE analysis estimate that a non-compliant coal unit could 

achieve a 1,400 lb/MWh emission rate by co-firing with 34 percent natural gas (at a levelized 

cost of $34.40/MWh) at an SCPC unit, or with 6 percent natural gas at an IGCC unit. 
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Figure 5-l. Levelized Cost of Electricity, Uncontrolled Coal and Coal with Partial 
CCS (1,400 lb/MWh gross). 2011$ 
Notes: 

(1) Cost data from NETL 2015, adjusted for EOR revenue and co-firing where applicable. 

(2) N ETL uses a high-risk financial structure resulting in a capital charge factor (CCF) of 0.124 to evaluate 
the costs of all cases with C02 capture (non-capture case uses a conventional financial structure with 
a CCF of 0.116). 

(3) A non-compliant 550 MW (net capacity) unit SCPC requires NG co-firing at 34% to achieve a 1,400 
lb/MWh C02 emission rate. A non-compliant 620 MW (net) IGCC unit requires 6 percent NG co-firing. 
LCOE costs for co-firing were estimated assuming a levelized $6.19/MMBtu price of delivered gas. 

(4) The partial control alternatives that achieve 1,400 lb/MWh using CCS without EOR include the cost of 
TS&M. 

Tables 5-5 and 5-6 show the costs and 2022 net benefits (benefits minus private 

compliance costs) per MWh of adopting compliant coal in lieu of non-compliant coal. The EPA 

estimates of the benefits or disbenefits associated with changes in C02, S02, and NOx emissions 

using the methods described in Table 5-3. The cost estimates used are reported in Figure 5-1. 

As before, it is important to note that these comparisons omit additional benefits that may be 

associated with the abatement of greenhouse gas emissions and other benefits associated with 

reducing criteria pollutant emissions. 
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Table 5-S. Illustrative 2022 Costs and Benefits for Compliant SCPC with Partial Capture or 

with Co-Firing Natural Gas Relative to Non-Compliant SCPC (per MWh 2011$) 

Additional LCOE a 

Revenue from EOR (Low- High EOR) 

Additional LCOE, net of EOR 

Value of Monetized Benefits for 2022 Emissions 

SC-C02 5% with Krewski 3% to SC-C02 3% {95th) with Lepeule 
3%b 

Net Monetized Benefits 

Without EOR Revenue 

With EOR Revenue 

SCPC with 

Partial CCS 

$17 

$4.2 to $7.1 

$9.6 to $13 

$3.2 to $18 

-$13 to $0.84 

-$9.3 to $7.9 

SCPC 
Co-Firing 

Natural Gas 

$9.8 

* 
* 

$1.5 to $14 

-$8.3 to $4.7 

* 
• For this comparison the LCOE of the representative SCPC without CCS or co-firing natural gas does not include 3 

percent CUA. 
b Benefits are estimated for a 2022 analysis year. Values shown are calculated using different discount rates. Four 

estimates (average SC-COz at discount rates of 5, 3, and 2.5 percent, respectively, and 95th percentile SC-COz at 3 
percent) of the SC-C02 in the year 2022 were used. See Table 3-1 for the SC-C02 estimates.= The average SC-C02 at 

5 percent produced the lowest estimate and the 95th percentile estimate at 3 percent produced the highest 
estimate. See section 3.2 for complete discussion of these estimates. PM 25-related co-benefits are estimated using 

2020 monetized health benefits-per-ton of PMz.s precursor reductions (Table 3-2), which are representative of 2022.1 

Table S-6. Illustrative 2022 Costs and Benefits for Compliant IGCC with Co-Firing Natural 
Gas Relative to Non-Compliant IGCC (per MWh 2011$) 
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IGCC Co-Firing 

Natural Gas 

Additional LCOEa 

Revenue from EOR (Low- High EOR) 

Additional LCOE, net of EOR 

Value of Monetized Benefits for 2022 Emissions 
SC-C0 2 5% with Krewski 3% to SC-C0 2 3% {95th) with Lepeule 

$2.0 

* 
* 

3%b $0.25 to $2.5 

Net Monetized Benefits 

Without EOR Revenue 

With EOR Revenue 

$-1.8 to $0.45 

* 
• For this comparison the LCOE of the representative IGCC co-firing natural gas does not include 3 percent CUA. 
b Benefits are estimated for a 2022 analysis year. Values shown are calculated using different discount rates. Four 

estimates (average SC-C02 at discount rates of 5, 3, and 2.5 percent, respectively, and 95th percentile SC-C02 at 3 percent) 
of the SC-C02 in the year 2022 were used. See Table 3-1 for the SC-C02 estimates. =The average SC-C02 at 5 percent 

produced the lowest estimate and the 95th percentile estimate at 3 percent produced the highest estimate. See Section 
3.2 for complete discussion of these estimates. PMz.s-related co-benefits are estimated using 2020 monetized health 
benefits-per-ton of PMz.s precursor reductions (Table 3-2), which are representative of 2022. 

As shown in Chapter 4, current market conditions indicate that a unit compliant with the 

standards is currently the most economical investment, even in the baseline. The costs 

reported in Tables 5-5 and 5-6 represent the compliance costs to a hypothetical investor who, 

in the baseline, would choose to build a non-compliant fossil-fired steam power plant and, in 

compliance with the standard, still constructs the plant but now in such a way that reduces the 

plant's emissions. In short, the compliance costs are the expenditures that the investor would 

make in order to comply with the standard. The underlying premise of this example is that the 

profit from the plant exceeds the additional cost of compliance to the investor; otherwise the 

investor would not be expected to make the investment. If the profit were less than the 

compliance costs then the investor's lost profits would be the private costs. For this reason, if 

the investor makes a different compliance decision other than those assumed in Table 5-5 and 

5-6 the private costs will be lower, and therefore, the compliance costs presented in Table 5-5 

and 5-6 would be an upper bound to the private costs borne by the hypothetical investor. 

As explained in OMB's Circular A4 and the EPA's Guidelines for Economic Analysis, social 

costs, and not private costs, are the appropriate metric for the benefit-cost analysis in this RIA. 

Social costs represents the total burden that a regulation or action will impose on the economy. 

It is defined as the sum of all opportunity costs incurred as a result of a regulation or action 

where an opportunity cost is the value lost to society of any goods and services that will not be 

produced and consumed as a result of a regulation. The opportunity cost of a regulation or 
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activity is measured by the prices of the goods and services used in response to the regulation 

or required for that activity. Therefore, when a resource is used in response to a regulation or 

for an activity, it has a social cost associated with it. 

The costs in Tables 5-5 and 5-6 could be taken to approximate the social cost of an 

individual investor complying with the standard, assuming that investor would chose to 

construct a compliant fossil-fired steam power plant rather than making an alternative 

investment. However, detailed behavioral models of the electricity sector (such as I PM) that 

take into many of the important criteria for investment decisions over time show that this 

investment decision does not hold across the economy. Therefore, these estimates are unlikely 

to be representative of the social costs of this rule. The conclusions presented in Chapter 4-

that costs of the rule are likely to be negligible- represent the best approximation of the 

overall cost to society. 

5.6 Impact of the New Source Standards Considering the Cost of Lost Option Value 

Consistent with the EPA's practice in evaluating the benefits and costs of significant 

rules, Chapter 4 uses detailed electricity sector modeling of expected market conditions to 

demonstrate that new EGUs expected to be built in the period of analysis would be in 

compliance with this final rule, even in the absence of this rule. As a result in the analysis 

period, as measured in those deterministic settings, the cost are expected to be negligible and 

there are no quantified benefits. That analysis is extended in this chapter to consider 

unexpected conditions in which the construction of a new non-compliant coal-fired unit would 

be desirable from the perspective of an individual investor and evaluates the costs and benefits 

of constructing a generating technology that complies with the final rule instead. This section 

further extends, and draws on, those analyses to discuss, qualitatively, the potential benefits 

and costs of the standards from the perspective of an uncertain future. 

Firms operating in the power sector have a set of options available to address increases 

in electricity demand, such as increasing the utilization of existing generating capacity, 

implementing energy efficiency programs to mitigate demand growth, or investing in new 

generating capacity. Within the category of investing in new generating capacity they are able 

to select amongst a set of generating technologies and energy sources. Uncertainty about 

future conditions that could impact the profitability of these different investment options 

means that retaining flexibility to react to future conditions and choose the most profitable 

investments has value to firms. The value associated with retaining flexibility and being able to 

select the most profitable investments in the future is referred to as "option value." 144 This rule 
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does not impose a direct cost on firms by requiring them to take a specific action, instead the 

cost of this rule for firms is the lost option value associated with losing the ability to build a new 

fossil steam or combustion turbine EGU with an emissions rate above their respective 

standards. 

This option value is determined, in part, by the likelihood that the restricted choices 

would have been exercised in the future absent the policy and the cost of available substitutes. 

Since the analysis in Chapter 4 estimates that new combustion turbines forecast in the baseline 

that meet the applicability criteria will already meet the standards this discussion focuses on 

new fossil steam EGUs. As discussed in Chapter 4, it is highly unlikely that over the analysis 

period there will be enough expansion in relative fuel prices (e.g., natural gas prices relative to 

coal) to make a typical new fossil steam EGU cost competitive with available substitutes (e.g., 

NGCC, investing in energy efficiency program). Even in the unlikely event that this occurs, the 

incremental cost of constructing a compliant fossil steam EGU with partial CCS or an alternative 

compliance pathway will represent an upper bound on the costs to the firm due to the 

availability of substitute generation sources which might be able to provide a similar service at a 

lower cost. Given both of these reasons, the low likelihood of the restricted options being 

exercised in the baseline and availability of cost effective substitutes, on average the lost option 

value for firms is likely to be small. 

Furthermore, as shown in the preceding sections, even in situations where an investor 

would find it desirable to invest in a new, non-compliant EGU over available alternatives in the 

baseline, the health and environmental benefits of restricting the choice set may be higher than 

the costs to the firm. Therefore it will also be the case that expected benefits from preventing 

new EGUs with an emissions rate above the respective standards, will likely be higher than the 

lost option value. 

A similar perspective may be applied to assessing the costs of this rule. There are at least 

two notable differences when assessing the lost option value from society's perspective relative 

to the firm's perspective. First, from society's perspective the cost is lower because the 

available substitution possibilities may be greater for society than for a single firm as they are 

not bound by the conditions of a single firm but activities that may be pursued by all electricity 

producers and consumers at large. Second, the value of adding a single new EGU for the 

purpose of diversifying the generation fleet across fuels to hedge against uncertainty in fuel 

markets, will likely be lower for society at large than for a single firm with a generating fleet 

144 We refer the interested reader to Dixit and Pindyck (1994) and Trigeorgis (1996) for more information on the 
concept of option value in the context of firms' investment choices. 
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that is relatively less coal-intensive than the entirety of the generating fleet. 145 Both of these 

differences suggest that the cost of lost option value from society's perspective is lower than 

what is already likely to a minimal cost of lost option value for a particular firm. 

It is difficult to precisely estimate the lost option value associated with this final rule 

given the numerous sources of uncertainty that influence investment decisions in the electricity 

sector and the existing modeling tools. However, the analysis reported in this chapter and the 

previous chapter has considered important variables that influence investment decisions in the 

electricity sector and found that across a wide range of potential outcomes this rule would have 

negligible costs. Furthermore, considering the additional analysis in this chapter and the 

discussion above, the cost of the lost option value of the rule is concluded to be small. 

Additionally, if conditions arise that would have led to the construction of non-compliant EGUs 

absent the final rule, the quantifiable benefits of limiting the construction of those units likely 

exceeds the cost (even though not all benefits are captured). However, as discussed throughout 

this RIA, when considering the most likely outcomes, the new source standards are anticipated 

to yield no quantified benefits and impose negligible costs over the analysis period. 
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CHAPTER 6 

MODIFIED AND RECONSTRUCTED SOURCE IMPACTS 

6.1 Introduction 

In addition to the standards for new sources analyzed in Chapter 4 and Chapter 5, this 

action also sets standards under Clean Air Act Section lll(b) for units that modify or 

reconstruct. For the reasons discussed in this chapter, the EPA also believes that the standards 

for modified and reconstructed fossil fuel-fired EGUs will result in minimal compliance costs, 

because we expect few lll(b) modified or reconstructed EGUs in the period of analysis 

(through 2022). 

6.2 Reconstructed Sources 

The new source performance standard (NSPS) provisions {40 CFR part 60, subpart A) 

define a "reconstruction" as the replacement of components of an existing facility to an extent 

that (1) the fixed capital cost of the new components exceeds 50 percent of the fixed capital 

cost that would be required to construct a comparable entirely new facility, and (2) it is 

technologically and economically feasible to meet the applicable standards. Historically, we are 

only aware of one EGU that has notified the EPA that it has reconstructed under the 

reconstruction provision of section lll(b). As a result, we anticipate that few EGUs will 

undertake reconstruction in the period of analysis. For this reason, the standards will not result 

in any significant emission reductions, costs, or quantified benefits in the period of analysis. 

Likewise, the EPA does not anticipate any impacts on the price of electricity or energy supply. 

The rule is not expected to raise any resource adequacy concerns, since reserve margins will not 

be impacted and the rule does not impose any additional requirements on existing facilities not 

triggering the reconstruction provision. There are no notable macroeconomic or employment 

impacts expected as a result of these standards. 

Due to the extremely limited data available on reconstructions, it is not possible to 

conduct a representative illustrative analysis of what costs and benefits might result from this 

rule in the unlikely case that a unit were to reconstruct. 

6.3 Modified Sources 

Historically, few EGUs have notified the EPA that they have modified under the 

modification provision of section lll(b). The EPA's current regulations define an NSPS 

"modification" as a physical or operational change that increases the source's maximum 

achievable hourly rate of emissions, but specifically exempt from that definition projects that 

entail the installation of pollution control equipment or systems. 
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The EPA expects that most of the actions EGUs are likely to take in the foreseeable 

future that could be classified as NSPS "modifications" would qualify as pollution control 

projects. In many cases, those projects are likely to involve the installation of add-on control 

equipment needed to meet Clean Air Act (CAA) requirements for criteria and air taxies air 

pollutants. Any associated carbon dioxide (C02) emissions increases would likely be small and 

would occur as a chemical byproduct of the operation of the control equipment. In other cases, 

those projects would involve equipment changes to improve fuel efficiency to meet state 

requirements for implementation of the CAA section lll(d) rulemaking for existing sources and 

would have the effect of increasing a source's maximum achievable hourly emission rate (lb 

C02/hr), even while decreasing its actual output based emission rate (lb C02/MWh). Because all 

of these actions would be treated as pollution control projects under the EPA's current NSPS 

regulations, they would be specifically exempted from the definition of modification. 

Given the limited information that we have about past modifications, the EPA has 

concluded that it lacks sufficient information to establish standards of performance for all types 

of modifications at steam generating units at this time. Instead, the EPA has determined that it 

is appropriate to establish standards of performance at this time for large-scale modifications of 

steam generating units, such as major facility upgrades involving the reconstruction or 

replacement of steam turbines and other equipment upgrades that result in substantial 

increases in a unit's potential hourly C02 emissions rate. The EPA does not have sufficient 

information at this time to predict the full array of actions that existing steam generating units 

may undertake, including those in response to applicable requirements under an approved CAA 

section lll(d) plan. Additionally, it is not possible to predict which, if any, of these actions may 

result in increases in potential C02 hourly emissions. Nevertheless, the EPA expects that, to the 

extent actions are undertaken by existing steam generating units, the magnitude of the 

increases in potential hourly C02 emissions associated with the vast majority of such changes 

would generally be small and therefore would generally not be subject to the standards of 

performance for modified steam generating units finalized in this action. 

Based on this information, we anticipate that few EGUs will take actions that would be 

considered NSPS modifications and subject to the standards of performance finalized in this 

action during the period of analysis. For this reason, the standards will result in minimal 

emission reductions, costs, or quantified benefits in the period of analysis. Likewise, the Agency 

does not anticipate any impacts on the price of electricity or energy supplies. This rule is not 

expected to raise any resource adequacy concerns, since reserve margins will not be impacted 

and the rule does not impose any additional requirements on existing facilities not triggering 
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the NSPS modification provision. There are no notable macroeconomic or employment impacts 

expected as a result of these standards. 

Due to the limited data available on past modifications and the diversity of existing units 

that could potentially modify, it is not possible to conduct a representative illustrative analysis 

of what costs and benefits might result from this rule in the unlikely case that a unit were to 

take an action that would be classified as a modification. 
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CHAPTER 7 

STATUTORY AND EXECUTIVE ORDER REVIEWS 

7.1 Executive Order 12866, Regulatory Planning and Review, and Executive Order 13563, 
Improving Regulation and Regulatory Review 

This final action is a significant regulatory action that was submitted to the Office of 

Management and Budget (OMB) for review. It is a significant regulatory action because it raises 

novel legal or policy issues arising out of legal mandates. Any changes made in response to 

OMB recommendations have been documented in the established dockets for this action under 

Docket ID No. EPA-HQ-OAR-2013-0495 (Standards of Performance for Greenhouse Gas 

Emissions from New Stationary Sources: Electric Utility Generating Units) and Docket ID No. EPA

HQ-OAR-2013-0603 (Carbon Pollution Standards for Modified and Reconstructed Stationary 

Sources: Electric Utility Generating Units). This RIA includes an economic analysis of the 

potential costs and benefits associated with this action. 

The EPA does not anticipate that this final action will result in any notable compliance 

costs. Specifically, we believe that the standards for newly constructed fossil fuel-fired EGUs 

(electric utility steam generating units and natural gas-fired stationary combustion turbines) will 

have negligible costs associated with it over a range of likely sensitivity conditions because 

electric power companies will choose to build new EGUs that comply with the regulatory 

requirements of this action even in the absence of the action, because of existing and expected 

market conditions. (See Chapter 5 for further discussion of sensitivities). The EPA does not 

project any new coal-fired steam generating units without CCS to be built in the absence of this 

action. However, because some companies may choose to construct coal or other fossil fuel

fired EGUs, the RIA also analyzes project-level costs of a unit with and without CCS, to quantify 

the potential cost for a fossil fuel-fired EGU with CCS. As noted previously, the monetized 

benefits exceed the compliance costs under a range of assumptions. 

The EPA also believes that the standards for modified and reconstructed fossil fuel-fired 

EGUs will result in minimal compliance costs, because, as previously stated, the EPA expects 

few EGUs to trigger the NSPS modification or reconstruction provisions in the period of analysis 

(through 2022). In Chapter 6, we discuss factors that limit our ability to quantify the costs and 

benefits of the standards for modified and reconstructed sources. 

7.2 Paperwork Reduction Act (PRA) 

The information collection activities in this final action have been submitted for approval 

to OMB under the PRA. The Information Collection Request (ICR) document that the EPA 
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prepared has been assigned EPA ICR number 2465.03. Separate ICR documents were prepared 

and submitted to OMB for the proposed standards for newly constructed EGUs (EPA ICR 

number 2465.02) and the proposed standards for modified and reconstructed EGUs (EPA ICR 

number 2506.03). Because the C02 standards for newly constructed, modified, and 

reconstructed EGUs will be included in the same new subpart {40 CFR part 60, subpart TTTT) 

and are being finalized in the same action, the ICR document for this action includes estimates 

of the information collection burden on owners and operators of newly constructed, modified, 

and reconstructed EGUs. Estimated cost burden is based on 2013 Bureau of Labor Statistics 

(BLS) labor cost data. Thus, all burden estimates are in 2013 dollars. Burden is defined at 5 CFR 

1320.3{b). You can find a copy of the ICR in the dockets for this action (Docket ID Numbers EPA

HQ-OAR-2013-0495 and EPA-HQ-OAR-2013-0603), and it is briefly summarized here. The 

information collection requirements are not enforceable until OMB approves them. 

The record keeping and reporting requirements in this final action are specifically 

authorized by CAA section 114 (42 U.S.C. 7414). All information submitted to the EPA pursuant 

to the record keeping and reporting requirements for which a claim of confidentiality is made is 

safeguarded according to Agency policies set forth in 40 CFR part 2, subpart B. 

An agency may not conduct or sponsor, and a person is not required to respond to, a 

collection of information unless it displays a currently valid OMB control number. The OMB 

control numbers for the EPA's regulations in 40 CFR are listed in 40 CFR part 9. When OMB 

approves this ICR, the Agency will announce that approval in the Federal Register and publish a 

technical amendment to 40 CFR part 9 to display the OMB control number for the approved 

information collection activities contained in this final action. 

7.2.1 Newly constructed EGUs 

This final action will impose minimal new information collection burden on owners and 

operators of affected newly constructed fossil fuel-fired EGUs (steam generating units and 

stationary combustion turbines) beyond what those sources would already be subject to under 

the authorities of CAA parts 75 and 98. OMB has previously approved the information collection 

requirements contained in the existing part 75 and 98 regulations {40 CFR part 75 and 40 CFR 

part 98) under the provisions of the Paperwork Reduction Act, 44 U.S.C. 3501 et seq. and has 

assigned OMB control numbers 2060-0626 and 2060-0629, respectively. Apart from certain 

reporting costs to comply with the emission standards under the rule, there are no new 

information collection costs, as the information required by the standards for newly 

constructed EGUs is already collected and reported by other regulatory programs. 
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The EPA believes that electric power companies will choose to build new EGUs that 

comply with the regulatory requirements of the rule because of existing and expected market 

conditions. The EPA does not project any newly constructed coal-fired steam generating units 

that commenced construction after proposal (January 8, 2014) to commence operation over 

the 3-year period covered by this ICR. We estimate that 12 affected newly constructed natural 

gas combined cycle units and 25 affected newly constructed natural gas-fired simple-cycle 

combustion turbines will commence operation during that time period. As a result of this final 

action, owners or operators of those newly constructed units will be required to prepare a 

summary report, which includes reporting of emissions and downtime, every 3 months. 

7.2.2 Modified and Reconstructed EGUs 

This final action is not expected to impose an information collection burden under the 

provisions of the PRA on owners and operators of affected modified and reconstructed fossil 

fuel-fired EGUs (steam generating units and stationary combustion turbines). As previously 

stated, the EPA expects few EGUs to trigger the NSPS modification or reconstruction provisions 

in the period of analysis. Specifically, the EPA believes it unlikely that fossil fuel-fired electric 

utility steam generating units or stationary combustion turbines will take actions that would 

constitute NSPS modifications or reconstructions as defined under the EPA's NSPS regulations. 

Accordingly, the standards for modified and reconstructed EGUs are not anticipated to impose 

any information collection burden over the 3-year period covered by this ICR. We have 

estimated, however, the information collection burden that would be imposed on an affected 

EGU if it was modified or reconstructed. 

Although not anticipated, if an EGU were to modify or reconstruct, this final action 

would impose minimal information collection burden on those affected EGUs beyond what they 

would already be subject to under the authorities of CAA 40 CFR parts 75 and 98. As described 

above, the OMB has previously approved the information collection requirements contained in 

the existing part 75 and 98 regulations. Apart from certain reporting costs to comply with the 

emission standards under the rule, there would be no new information collection costs, as the 

information required by the final rule is already collected and reported by other regulatory 

programs. 

As stated above, although the EPA expects few sources will trigger either the NSPS 

modification or reconstruction provisions, if an EGU were to modify or reconstruct during the 3-

year period covered by this ICR, the owner or operator of the EGU will be required to prepare a 

summary report, which includes reporting of emissions and downtime, every 3 months. The 
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annual reporting burden for such a unit is estimated to be $1,333 and 161abor hours. There are 

no annualized capital costs or O&M costs associated with burden for modified or reconstructed 

EGUs. 

7.2.3 Information Collection Burden 

The annual information collection burden for newly constructed, modified, and 

reconstructed EGUs consists only of reporting burden as explained above. The annual reporting 

burden for this collection (averaged over the first 3 years after the effective date of the 

standards) is estimated to be $60,997 and 6511abor hours. There are no annualized capital 

costs or O&M costs associated with burden for newly constructed, modified, or reconstructed 

EGUs. Average burden hours per response are estimated to be 7 hours. The total number of 

respondents over the 3-year ICR period is estimated to be 62. 

7.3 Regulatory Flexibility Act (RFA) 

EPA certifies that this final action will not have a significant economic impact on a 

substantial number of small entities under the RFA. In making this determination, the impact of 

concern is any significant adverse economic impact on small entities. An agency may certify that 

a rule will not have a significant economic impact on a substantial number of small entities if 

the rule relieves regulatory burden, has no net burden or otherwise has a positive economic 

effect on the small entities subject to the rule. 

7.3.1 Newly constructed EGUs 

The EPA believes that electric power companies will choose to build new fossil fuel-fired 

electric utility steam generating units or natural gas-fired stationary combustion turbines that 

comply with the regulatory requirements of the final rule because of existing and expected 

market conditions. The EPA does not project any new coal-fired steam generating units without 

CCS to be built. We expect that any newly constructed natural gas-fired stationary combustion 

turbines will meet the standards. We do not include an analysis of the illustrative impacts on 

small entities that may result from implementation of the final rule because we anticipate 

negligible compliance costs over a range of likely sensitivity conditions as a result of the 

standards for newly constructed EGUs. Thus the cost-to-sales ratios for any affected small 

entity would be zero costs as compared to annual sales revenue for the entity. Accordingly, 

there are no anticipated economic impacts as a result of the standards for newly constructed 

EGUs. We have therefore concluded that this final action will have no net regulatory burden for 

all directly regulated small entities. 
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7.3.2 Modified and Reconstructed EGUs 

The EPA expects few fossil fuel-fired electric utility steam generating units to trigger the 

NSPS modification provisions in the period of analysis. An NSPS modification is defined as a 

physical or operational change that increases the source's maximum achievable hourly rate of 

emissions. The EPA does not believe that there are likely to be EGUs that will take actions that 

would constitute modifications as defined under the EPA's NSPS regulations. 

In addition, the EPA expects few reconstructed fossil fuel-fired electric utility steam 

generating units or natural gas-fired stationary combustion turbines in the period of analysis. 

Reconstruction occurs when a single project replaces components or equipment in an existing 

facility and exceeds 50 percent of the fixed capital cost that would be required to construct a 

comparable entirely new facility. 

In Chapter 6, we discuss factors that limit our ability to quantify the costs and benefits of 

the standards for modified and reconstructed sources. However, we do not anticipate that the 

rule would impose significant costs on those sources, including any that are owned by small 

entities. 

7.4 Unfunded Mandates Reform Act (UMRA) 

This final action does not contain an unfunded mandate of $100 million or more as 

described in UMRA, 2 U.S.C. 1531-1538, and does not significantly or uniquely affect small 

governments. 

The EPA believes the final rule will have negligible compliance costs on owners and 

operators of newly constructed EGUs over a range of likely sensitivity conditions because 

electric power companies will choose to build new fossil fuel-fired electric utility steam 

generating units or natural gas-fired stationary combustion turbines that comply with the 

regulatory requirements of the rule because of existing and expected market conditions. The 

EPA does not project any new coal-fired steam generating units without CCS to be built and 

expects that any newly constructed natural gas-fired stationary combustion turbines will 

meet the standards. 

As previously stated, the EPA expects few fossil fuel-fired electric utility steam 

generating units or natural gas-fired stationary combustion turbines to trigger the 

modification or reconstruction provisions in the period of analysis. In Chapter 6, we discuss 

factors that limit our ability to quantify the costs and benefits of the standards for modified 

and reconstructed sources. However, we do not anticipate that the rule would impose 
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significant costs on those sources. 

We have therefore concluded that the standards for newly constructed, modified, and 

reconstructed EGUs do not impose enforceable duties on any state, local or tribal governments, 

or the private sector, that may result in expenditures by state, local and tribal governments, in 

the aggregate, or to the private sector, of $100 million or more in any one year. We have also 

concluded that this action does not have regulatory requirements that might significantly or 

uniquely affect small governments. The threshold amount established for determining whether 

regulatory requirements could significantly affect small governments is $100 million annually 

and, as stated above, we have concluded that the final action will not result in expenditures of 

$100 million or more in any one year. Specifically, the EPA does not project any new coal-fired 

steam generating units without CCS to be built and expects that any newly constructed natural 

gas-fired stationary combustion turbines will meet the standards. Further, the EPA expects few 

fossil fuel-fired electric utility steam generating units or natural gas-fired stationary combustion 

turbines to trigger the NSPS modification or reconstruction provisions in the period of analysis. 

7.5 Executive Order 13132, Federalism 

This final action does not have federalism implications. It will not have substantial direct 

effects on the states, on the relationship between the national government and the states, or 

on the distribution of power and responsibilities among the various levels of government. The 

EPA believes that electric power companies will choose to build new fossil fuel-fired electric 

utility steam generating units or natural gas-fired stationary combustion turbines that comply 

with the regulatory requirements of the final rule because of existing and expected market 

conditions. In addition, as previously stated, the EPA expects few modified or reconstructed 

fossil fuel-fired electric utility steam generating units or natural gas-fired stationary combustion 

turbines to trigger the NSPS modification or reconstruction provisions in the period of analysis. 

We, therefore, anticipate that the final rule will impose minimal compliance costs. 

7.6 Executive Order 13175, Consultation and Coordination with Indian Tribal 
Governments 

This final action does not have tribal implications as specified in Executive Order 13175. 

The final rule will impose requirements on owners and operators of newly constructed, 

modified, and reconstructed EGUs. The EPA is aware of three facilities with coal-fired steam 

generating units, as well as one facility with natural gas-fired stationary combustion turbines, 

located in Indian Country, but is not aware of any EGUs owned or operated by tribal entities. 

We note that because the rule addresses C02 emissions from newly constructed, modified, and 
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reconstructed EGUs, it will affect existing EGUs such as those located at the four facilities in 

Indian Country only if those EGUs were to take actions constituting modifications or 

reconstructions as defined under the EPA's NSPS regulations. As previously stated, the EPA 

expects few EGUs to trigger the NSPS modification or reconstruction provisions in the period of 

analysis. Thus, the rule will neither impose substantial direct compliance costs on tribal 

governments nor preempt Tribal law. Accordingly, Executive Order 13175 does not apply to this 

action. 

Nevertheless, because the EPA is aware of Tribal interest in carbon pollution standards 

for the power sector and, consistent with the EPA Policy on Consultation and Coordination with 

Indian Tribes, the EPA offered consultation with tribal officials during development of this rule. 

Prior to the April13, 2012 proposal (77 FR 22392), the EPA sent consultation letters to the 

leaders of all federally recognized tribes. Although only newly constructed, modified, and 

reconstructed EGUs will be affected by this action, the EPA's consultation regarded planned 

actions for new and existing sources. The letters provided information regarding the EPA's 

development of NSPS and emission guidelines for EGUs and offered consultation. A 

consultation/outreach meeting was held on May 23, 2011, with the Forest County Potawatomi 

Community, the Fond duLac Band of Lake Superior Chippewa Reservation, and the Leech Lake 

Band of Ojibwe. A description of that consultation is included in the preamble to the proposed 

standards for new EGUs (79 FR 1501, January 8, 2014). 

The EPA also offered consultation to the leaders of all federally recognized tribes after 

the proposed action for newly constructed EGUs was signed on September, 20, 2013. On 

November 1, 2013, the EPA sent letters to tribal leaders that provided information regarding 

the EPA's development of carbon pollution standards for new, modified, reconstructed and 

existing EGUs and offered consultation. No tribes requested consultation regarding the 

standards for newly constructed EGUs. 

In addition to offering consultation, the EPA also conducted outreach to tribes during 

development of this rule. The EPA held a series of listening sessions prior to proposal of GHG 

standards for newly constructed EGUs. Tribes participated in a session on February 17, 2011, 

with the state agencies, as well as in a separate session with tribes on April 20, 2011. The EPA 

also held a series of listening sessions prior to proposal of GHG standards for modified and 

reconstructed EGUs and GHG emission guidelines for existing EGUs. Tribes participated in a 

session on September 9, 2013, together with the state agencies, as well as in a separate tribe

only session on September 26, 2013. In addition, an outreach meeting was held on September 

9, 2013, with tribal representatives from some of the federally recognized tribes. The EPA also 
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met with tribal environmental staff with the National Tribal Air Association, by teleconference, 

on July 25, 2013, and December 19, 2013. Additional detail regarding this stakeholder outreach 

is included in the preamble to the proposed emission guidelines for existing EGUs (79 FR 34830, 

June 18, 2014). 

7.7 Executive Order 13045, Protection of Children from Environmental Health Risks and 
Safety Risks 

This action is not subject to Executive Order 13045 because it is not economically 

significant as defined in Executive Order 12866. While the action is not subject to Executive 

Order 13045, the EPA believes that the environmental health or safety risk addressed by this 

action has a disproportionate effect on children. Accordingly, the agency has evaluated the 

environmental health and welfare effects of climate change on children. 

C02 is a potent greenhouse gas that contributes to climate change and is emitted in 

significant quantities by fossil fuel-fired power plants. As stated above, the EPA believes the 

final rule will have negligible effects on owners and operators of newly constructed EGUs over a 

range of likely sensitivity conditions because electric power companies will choose to build new 

fossil fuel-fired electric utility steam generating units or natural gas-fired stationary combustion 

turbines that comply with the regulatory requirements of the rule because of existing and 

expected market conditions. However, Chapter 5 of this RIA also analyzes project-level costs of 

a unit with and without CCS, to quantify the potential cost for a fossil fuel-fired unit with CCS. 

Under these scenarios, the rule would result in substantial reductions of both C02, and also fine 

particulate matter such that net quantifiable benefits exceed regulatory costs under a range of 

scenarios. Under these same scenarios, this rule would have a positive effect for children's 

health. 

The assessment literature cited in the EPA's 2009 Endangerment Finding concluded that 

certain populations and lifestages, including children, the elderly, and the poor, are most 

vulnerable to climate-related health effects. The assessment literature since 2009 strengthens 

these conclusions by providing more detailed findings regarding these groups' vulnerabilities 

and the projected impacts they may experience. 

These assessments describe how children's unique physiological and developmental 

factors contribute to making them particularly vulnerable to climate change. Impacts to 

children are expected from heat waves, air pollution, infectious and waterborne illnesses, and 

mental health effects resulting from extreme weather events. In addition, children are among 

those especially susceptible to most allergic diseases, as well as health effects associated with 
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heat waves, storms, and floods. Additional health concerns may arise in low income 

households, especially those with children, if climate change reduces food availability and 

increases prices, leading to food insecurity within households. 

More detailed information on the impacts of climate change to human health and 

welfare is provided in Section II.A of the preamble. 

7.8 Executive Order 13211, Actions Concerning Regulations That Significantly Affect 
Energy Supply, Distribution, or Use 

This final action is not a "significant energy action" because it is not likely to have a 

significant adverse effect on the supply, distribution, or use of energy. The EPA believes that 

electric power companies will choose to build new fossil fuel-fired electric utility steam 

generating units or natural gas-fired stationary combustion turbines that comply with the 

regulatory requirements of the final rule because of existing and expected market conditions. In 

addition, as previously stated, the EPA expects few fossil fuel-fired electric utility steam 

generating units or natural gas-fired stationary combustion turbines to trigger the NSPS 

modification or reconstruction provisions in the period of analysis. Thus, this action is not 

anticipated to have notable impacts on emissions, costs or energy supply decisions for the 

affected electric utility industry. 

7.9 National Technology Transfer and Advancement Act_ 

This final action involves technical standards. The following voluntary consensus 

standards are used in the final rule: American Society for Testing and Materials (ASTM) 

Methods D388-12 (Standard Classification of Coals by Rank), D396-13c (Standard Specification 

for Fuel Oils), D975-14 (Standard Specification for Diesel Fuel Oils), D3699-13b (Standard 

Specification for Kerosene), D6751-12 (Standard Specification for Biodiesel Fuel Blend Stock 

(B100) for Middle Distillate Fuels), D7467-13 (Standard Specification for Diesel Fuel Oil, 

Biodiesel Blend (B6 to B20)), and American National Standards Institute (ANSI) Standard C12.20 

(American National Standard for Electricity Meters- 0.2 and 0.5 Accuracy Classes). The rule also 

requires use of Appendices A, B, D, F and G to 40 CFR part 75; these Appendices contain 

standards that have already been reviewed under the NTTAA. 

7.10 Executive Order 12898: Federal Actions to Address Environmental Justice in Minority 

Populations and Low-Income Populations 

Executive Order 12898 {59 FR 7629; February 16, 1994) establishes federal executive 

policy on environmental justice. Its main provision directs federal agencies, to the greatest 
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extent practicable and permitted by law, to make environmental justice part of their mission by 

identifying and addressing, as appropriate, disproportionately high and adverse human health 

or environmental effects of their programs, policies, and activities on minority populations and 

low-income populations in the U.S. The EPA defines environmental justice as the fair treatment 

and meaningful involvement of all people regardless of race, color, national origin, or income 

with respect to the development, implementation, and enforcement of environmental laws, 

regulations, and policies. The EPA has this goal for all communities and persons across this 

Nation. It will be achieved when everyone enjoys the same degree of protection from 

environmental and health hazards and equal access to the decision-making process to have a 

healthy environment in which to live, learn, and work. 

Leading up to this rulemaking the EPA summarized the public health and welfare effects 

of GHG emissions in its 2009 Endangerment Finding. As part of the Endangerment Finding, the 

Administrator considered climate change risks to minority or low-income populations, finding 

that certain parts of the population may be especially vulnerable based on their circumstances. 

Populations that were found to be particularly vulnerable to climate change risks include the 

poor, the elderly, the very young, those already in poor health, the disabled, those living alone, 

and/or indigenous populations dependent on one or a few resources. See Sections F and G, 

above, where the EPA discusses Consultation and Coordination with Tribal Governments and 

Protection of Children. The Administrator placed weight on the fact that certain groups, 

including children, the elderly, and the poor, are most vulnerable to climate-related health 

effects. 

The record for the 2009 Endangerment Finding summarizes the strong scientific 

evidence that the potential impacts of climate change raise environmental justice issues is 

found in the major assessment reports by the U.S. Global Change Research Program (USGCRP), 

the Intergovernmental Panel on Climate Change (IPCC), and the National Research Council 

(NRC) of the National Academies that the potential impacts of climate change raise 

environmental justice issues. These reports concluded that poor communities can be especially 

vulnerable to climate change impacts because they tend to have more limited adaptive 

capacities and are more dependent on climate-sensitive resources such as local water and food 

supplies. In addition, Native American tribal communities possess unique vulnerabilities to 

climate change, particularly those impacted by degradation of natural and cultural resource 

within established reservation boundaries and threats to traditional subsistence lifestyles. 

Tribal communities whose health, economic well-being, and cultural traditions depend upon 

the natural environment will likely be affected by the degradation of ecosystem goods and 
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services associated with climate change. 

The 2009 Endangerment Finding record also specifically noted that Southwest native 

cultures are especially vulnerable to water quality and availability impacts. Native Alaskan 

communities already experiencing disruptive impacts, including coastal erosion and shifts in the 

range or abundance of wild species crucial to their livelihoods and well-being. The most recent 

assessments continue to strengthen scientific understanding of climate change risks to minority 

and low-income populations in the United States. 146 The new assessment reports provides more 

detailed findings regarding these populations' vulnerabilities and projected impacts they may 

experience. In addition, the most recent assessment reports provide new information on how 

some communities of color may be uniquely vulnerable to climate change health impacts in the 

United States. These reports find that certain climate change related impacts-including heat 

waves, degraded air quality, and extreme weather events-have disproportionate effects on 

low-income and some communities of color, raising environmental justice concerns. Existing 

health disparities and other inequities in these communities increase their vulnerability to the 

health effects of climate change. In addition, the assessment reports also find that climate 

change poses particular threats to health, wellbeing, and ways of life of indigenous peoples in 

the United States. 

As the scientific literature presented above and in the Endangerment Finding illustrates, 

low income communities and some communities of color are especially vulnerable to the health 

and other adverse impacts of climate change. 

The EPA believes the human health or environmental risk addressed by this final action 

will not have potential disproportionately high and adverse human health or environmental 

effects on minority, low-income or indigenous populations. The final rule limits GHG emissions 

146 Melillo, Jerry M., Terese (T.C.) Richmond, and Gary W. Yohe, Eds., 2014: Climate Change Impacts in the United 
States: The Third National Climate Assessment. U.S. Global Change Research Program, 841 pp. 

IPCC, 2014: Climate Change 2014: Impacts, Adaptation, and Vulnerability. Part A: Global and Sectoral Aspects. 
Contribution of Working Group II to the Fifth Assessment Report of the Intergovernmental Panel on Climate 
Change [Field, C.B., V.R. Barros, D.J. Dokken, K.J. Mach, M.D. Mastrandrea, T.E. Bilir, M. Chatterjee, K.L. Ebi, Y.O. 
Estrada, R.C. Genova, B. Girma, E.S. Kissel, A.N. Levy, S. MacCracken, P.R. Mastrandrea, and L.L. White (eds.)]. 
Cambridge University Press, 1132 pp. 

IPCC, 2014: Climate Change 2014: Impacts, Adaptation, and Vulnerability. Part 8: Regional Aspects. 
Contribution of Working Group II to the Fifth Assessment Report of the Intergovernmental Panel on Climate 
Change [Barros, V.R., C.B. Field, D.J. Dokken, M.D. Mastrandrea, K.J. Mach, T.E. Bilir, M. Chatterjee, K.L. Ebi, Y.O. 
Estrada, R.C. Genova, B. Girma, E.S. Kissel, A.N. Levy, S. MacCracken, P.R. Mastrandrea, and L.L. White (eds.)]. 
Cambridge University Press, 688 pp. 
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from newly constructed, modified, and reconstructed fossil fuel-fired electric utility steam 

generating units and natural gas-fired stationary combustion turbines by establishing national 

emission standards for C02. 

The EPA has determined that the final rule will not result in disproportionately high and 

adverse human health or environmental effects on minority, low-income or indigenous 

populations because the rule is not anticipated to notably affect the level of protection 

provided to human health or the environment. The EPA believes that electric power companies 

will choose to build new fossil fuel-fired electric utility steam generating units and natural gas

fired stationary combustion turbines that comply with the regulatory requirements of the final 

rule because of existing and expected market conditions. The EPA does not project any new 

coal-fired steam generating units without CCS to be built and expects that any newly built 

natural gas-fired stationary combustion turbines will meet the standards. In addition, as 

previously stated, the EPA expects few fossil fuel-fired electric utility steam generating units or 

natural gas-fired stationary combustion turbines to trigger the NSPS modification or 

reconstruction provisions in the period of analysis. This final rule will ensure that, to whatever 

extent there are newly constructed, modified, and reconstructed EGUs, they will use the best 

performing technologies to limit emissions of C02. 

7.11 Congressional Review Act (CRA) 

This final action is subject to the CRA, and the EPA will submit a rule report to each 

House of the Congress and to the Comptroller General of the United States. This action is not a 

"major rule" as defined by 5 U.S.C. 804(2). 
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Nos. 15-1277 & 15-1284 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

IN RE: WEST VIRGINIA, et al., 

Petitioners. 

IN RE: PEABODY ENERGY CORP., 

Petitioner. 

On Petitions For Extraordinary Writ 
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Clean Air Task Force 
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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES 

Pursuant to D.C. Circuit Rule 28(a)(l), intervenor environmental 

organizations state as follows: 

A. Parties and Amici 

All parties and amici are listed in the respective petitions, except for 

Center for Biological Diversity, Clean Air Council, Clean Wisconsin, 

Conservation Law Foundation, Environmental Defense Fund, Natural 

Resources Defense Council, and Sierra Club. 

B. Rulings Under Review 

Petitioners seek review of "Carbon Pollution Emission Guidelines for 

Stationary Sources: Electric Utility Generating Units," EPA-HQ-OAR-2013-

0602,==~~~~~~~==~~~==~==~~~~~======~~ 

=~::..==~' a rule that was signed on August 3, 2015, but which has not yet 

been published in the Federal Register. 

C. Related Cases 

All of the Petitioners here except Florida and Michigan sought an 

injunction of the proposed version of this rule in In Re: Murray Energy Corp., 

No. 14-1112, West Virginia v. EPA, No. 14-1146, or Murray Energy Corp. v. EPA, 

No. 14-1151. The Court ruled that it lacked authority over those petitions. See 

InRe: Murray Energy Corp., 788 F.3d 330, 335 (D.C. Cir. 2015). 
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In Oklahoma v. McCarthy, Petitioner Oklahoma sought an injunction of 

the proposed version of this rule. The N orthem District of Oklahoma 

dismissed the suit for lack of jurisdiction. No. 15-cv-0369, 2015 WL 4414384 

(N.D. Okla. July 17, 2015). Oklahoma appealed to the Tenth Circuit, and 

sought an injunction pending appeal. The Tenth Circuit denied Oklahoma's 

injunction motion on August 24, 2015. See Order Denying Injunction Pending 

Appeal, in No. 15-5066. 
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RULE 26.1 DISCLOSURE STATEMENT 

Pursuant to Federal Rule of Appellate Procedure and D.C. Circuit Rule 

26.1, intervenors Center for Biological Diversity, Clean Air Council, Clean 

Wisconsin, Conservation Law Foundation, Environmental Defense Fund, 

Natural Resources Defense Council, and Sierra Club state that their 

organizations are not-for-profit non-governmental organizations whose 

missions include protection of the environment and conservation of natural 

resources. None of the organizations has any outstanding shares or debt 

securities in the hands of the public nor any parent, subsidiary, or affiliates that 

have issued shares or debt securities to the public. 

I sl Benjamin Longstreth 

Dated: August 31, 2015 
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INTRODUCTION 

On August 3, 2015, EPA Administrator McCarthy signed the Clean 

Power Plan, "Carbon Pollution Emission Guidelines for Stationary Sources: 

Electric Utility Generating Units" ("Clean Power Plan" or "the Plan"),2 a rule 

under section 111(d) of the Clean Air Act (42 U.S.C. § 7411(d)) that establishes 

a framework for controlling carbon dioxide pollution from fossil fuel-fired 

power plants, the largest domestic source of this climate-disrupting pollution. 

In filings styled "Emergency Petition[s] for Extraordinary Writ," Petitioners 

seek review, and a stay, of this rule. These petitions should be dismissed or 

denied. 

SUMMARYOFARGUMffiNT 

Earlier this year, in rejecting an effort by most of the current Petitioners3 

to block the proposed version of the Clean Power Plan, this Court held that the 

All Writs Act (28 U.S.C. § 1651(a)) could not be used to circumvent the Clean 

Air Act's judicial review regime. In re: Murray Energy Corp., 788 F.3d 330, 335 

(D.C. Cir. 2015). Undeterred, Petitioners once again invoke the All Writs Act, 

this time attempting to circumvent the Clean Air Act's requirement that 

2 EPA-HQ-OAR-2013-0602, 

Of the parties petitioning in this case, all but Florida and Michigan were 
parties in In re: Murray Energy Corp. 

1 
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judicial review await publication of EPA's final action in the Federal Register. 

See42 U.S.C. § 7607(b)(l). 

Petitioners fail to identify any emergency that would justify bypassing 

the statutory procedure for obtaining judicial review. State Petitioners' 

objection that the Clean Power Plan's "extremely aggressive schedule" will 

require them to make "massive expenditures of time and resources" in the 

immediate future (WV. Pet. 7, 13) is simply not credible. SeeTierneyDecl. 

~ 11 (action required of states before September 6, 2016 is "minimal and 

uncomplicated"). The Plan establishes a three-year timeline for state planning 

and a seven-year timeline for power companies to prepare for compliance

timeframes that are consistent with, or more generous than, those Congress 

provided for states to implement other Clean Air Act regulations of 

comparable size and complexity. Moreover, states are free to opt out of the 

planning process entirely. In short, the Plan does not require State Petitioners 

to take any action during the ordinary period for review by this Court (let 

alone during the much shorter period before Federal Register publication) that 

would justify an award of extraordinary injunctive relief. 

Peabody's allegations of harm are likewise not credible. Whatever 

economic losses Peabody is now experiencing are attributable to current 

2 
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market and regulatory conditions, not to the prospect that power plants will be 

subject to carbon pollution standards in seven years' time. 

ARGUMENT 

A. The All Writs Act is Not a Means to Circumvent the Clean Air Act's Judicial 
Review Requirements. 

Congress has the authority to "prescribe the procedures and conditions 

under which ... judicial review of administrative orders may be had." City of 

Tacoma v. Taxpayers of Tacoma, 357 U.S. 320, 336 (1958). The Clean Air Act 

establishes a detailed, comprehensive, and exclusive regime for judicial review 

of regulations promulgated under the Act. See 42 U.S.C. § 7607(b)(l), (d), (e). 

This regime specifically applies to the type of regulations at issue here (i.e., 

rules promulgated under 42 U.S.C. § 7411), and requires petitioners to seek 

judicial review of such rules "within sixty days from the date notice of such 

promulgation, approval, or action appears in the Federal Register." I d. 

§ 7607(b)(l). Petitioners acknowledge that the Clean Power Plan is "not yet 

reviewable" under the Act because it has not yet been published in the Federal 

Register. See WV Pet. at 10. See also Horsehead Res. Dev. Co. v. EPA, 130 F.3d 

1090, 1092-93 (D.C. Cir. 1997). 

Petitioners invoke the All Writs Act in an attempt to bypass the Clean 

Air Act's procedure for obtaining judicial review. But this Court has already 

held that the All Writs Act cannot be used to "circumvent" the Clean Air Act's 

3 
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judicial review requirements. In re: Murray Energy Corp., 788 F.3d at 335 (All 

Writs Act does not authorize '"ad hoc writs whenever compliance with 

statutory procedures appears inconvenient or less appropriate.'") (quoting 

Penn. Bureau ofCorr. v. U.S. Marshals Serv., 474 U.S. 34, 43 (1985)). Petitioners' 

latest efforts at circumvention are equally groundless, and would, if accepted, 

upend the orderly process that Congress established, and that this Court has 

always followed, for judicial review of Clean Air Act regulations. 

B. State Petitioners Have Not Identified Any Emergency That Would Justify a 
Departure From the Statutory Procedure For Judicial Review. 

Section Ill( d) of the Clean Air Act authorizes EPA "to regulate carbon-

dioxide emissions from power plants." Am. Elec. Power Co. v. Connecticut, 131 

S. Ct. 2527, 2538 (2011); see id. at 2537 (section lll(d) '"speaks directly' to 

emissions of carbon dioxide from [existing power] plants"). The statute 

contemplates that states will have the first opportunity to regulate these 

emissions, "in compliance with [federal] guidelines and subject to federal 

oversight." Id. at 2537-38. 

Consistent with this cooperative federalism framework, the Clean Power 

Plan invites states to cooperate with EPA to reduce carbon dioxide pollution 

from power plants, or not, as they wish. The Plan establishes carbon pollution 

limits for existing fossil fuel-fired power plants, gives states the opportunity to 

develop plans to apply the limits to those plants, and provides for direct federal 

4 
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regulation of those sources if a state declines to submit an approvable plan. See 

generally Clean Power Plan at 9-11, 856-57. A state that chooses to submit an 

implementation plan has up to three years to do so, id. at 1475 (to be codified 

at 40 C.P.R.§ 60.5760(b))-the same amount of time Congress provided for 

states to develop plans for controlling emissions of new "criteria" air pollutants 

from all sectors of the economy, and eighteen months more than Congress 

provided for states to prepare detailed "non-attainment" plans. 4 

State Petitioners focus on the only Plan deadline that occurs in the next 

year, namely the requirement that states prepare an "initial submittal" by 

September 6, 2016 if they intend to submit a final plan by September 6, 2018. 

State Petitioners' claim that this requirement will cause them irreparable harm 

(WV Pet. 7) is utterly unconvincing. An initial submittal need include only 

three elements: (1) "[a]n identification of final plan approach or approaches 

under consideration, including a description of progress made"; (2) "[a]n 

appropriate explanation of why the State requires additional time to submit a 

final plan by September 6, 2018"; and (3) a "[d]emonstration or description of 

4 See 42 U.S.C. § 7410(a)(l) (requiring states to adopt implementation plans for 
new criteria pollutants "within 3 years (or such shorter period as the 
Administrator may prescribe)"); id. § 7513a(a)(2)(B) (requiring states to submit 
non-attainment plans for particulate matter within 18 months); id. § 7514(a) 
(requiring states to submit non-attainment plans for sulfur oxides, nitrogen 
dioxide, and lead within 18 months). 
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opportunity for public comment on the initial submittal and meaningful 

engagement with stakeholders .... "Clean Power Plan at 1476 (to be codified 

at 40 C.P.R. § 60.5765(a)). An initial submittal does not bind the state to adopt 

any particular approach in its final plan, and need not contain any proposed 

regulations or legislation. I d. at 1010-11. A state's initial submittal will be 

automatically approved, unless EPA notifies the state that it failed to include 

one of the required elements. Id. at 1022. 

State Petitioners grossly overstate the cost and difficulty of complying 

with this requirement. Any state can prepare an adequate submittal within a 

matter of months-certainly by September of next year. See Tierney Decl. ~ 11. 

If a state considers even this task too burdensome, it can forgo the initial 

submittal entirely without forfeiting the right to submit an approvable plan at a 

later date. See Clean Power Plan at 1451 (to be codified at 40 C.F .R. 

§ 60.5720(b)) ("After a Federal plan has been implemented in your State, it will 

be withdrawn when your State submits, and the EPA approves, a final plan."). 

State Petitioners' objection to these minimal planning requirements 

appears to rest on the premise that any version of cooperative federalism is 

inherently harmful to the states. See WV Pet. 12 (option to prepare an initial 

submittal threatens "permanent disruption to sovereign priorities"). But, as the 

Supreme Court observed in American Electric Power, section 111(d) reflects 

6 
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Congress' determination that states should have the option to regulate 

pollution from existing industrial sources "in compliance with [federal] 

guidelines and subject to federal oversight." 131 S. Ct. at 2537-38. Regulating 

air pollution that affects the whole nation (and other countries) lies and that is 

emitted from large facilities affecting interstate electricity markets lies at the 

heart of Congress' regulatory powers, and cooperative federalism 

arrangements addressing such matters are familiar and constitutionally 

unproblematic. See, e.g., Miss. Comm'n onEnvtl. Quality v. EPA, 790 F.3d 138, 

175 (D.C. Cir. 2015) (upholding provision of the Clean Air Act against Tenth 

Amendment challenge); see also New York v. United States, 505 U.S. 144, 167-

68, 173-74 (1992) (affirming that cooperative federalism arrangements do not 

violate states' sovereign rights). If State Petitioners object to the Clean Power 

Plan, they can decline to participate and leave regulation of power plants' 

carbon pollution to EPA. But they cannot leverage their option to participate 

into a basis for thwarting Congress' command that EPA regulate dangerous 

emissions from power plants. 

C. Peabody's Claims of Harm are Patently Inadequate. 

Peabody fails to show that the Clean Power Plan is causing it any 

concrete harm, let alone the type of immediate, extraordinary, and grievous 

injury that would justify bypassing the statutory review process. Peabody offers 
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a hodge-podge of allegations that the current market and regulatory conditions 

affecting the coal industry are somehow attributable to regulatory requirements 

under the Clean Power Plan that do not take effect until2022. Nothing 

Peabody puts forward remotely supports this thesis. 5 

There is no basis for Peabody's assertion (Pet. 24) that the Clean Power 

Plan will result in the 2016 closure of three units in Texas (the Big Brown plant 

and two units at the Monticello plant). Peabody's claim is based solely on out-

of-date modeling of the proposed Clean Power Plan. See Tierney Decl. ~ 24. 

Peabody's assertion that the Clean Power Plan is responsible for the 

closure of Taconite Harbor Energy Center is similarly baseless. Minnesota 

Power announced its plan to close the Taconite plant before the Clean Power 

Plan was finalized, and publicly available documents filed with the Minnesota 

Public Utility Commission indicate that the company's decision was driven by 

a broad set of considerations. See Tierney Decl. ~ 25. Moreover, the Taconite 

plant has been a candidate for retirement since well before the Clean Power 

Plan was proposed, with the company deciding to retire one unit at the plant in 

2013 as part of a baseload diversification strategy. See id. 

5 Because Peabody fails to identify any concrete, particularized injury that is 
fairly traceable to the Clean Power Plan, it lacks Article III standing. See Lujan 
v. Defenders ofWildlife, 504 U.S. 555, 560 (1992). 
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Nor is there any basis for Peabody's assertion (Pet. 24) that the Plan 

"will force coal-fueled power plants to close (or lock in the closure process) 

before judicial review is complete." See Tierney Decl. ~ 22 (explaining that 

"power plant owners need not make final commitments in 2015 and 2016 

about how their individual power plants will comply with the Clean Power 

Plan in 2022 "). 

Neither is there any basis for Peabody's claim (Galli Decl. ~28) that 

EPA's unveiling of the Plan damaged the company by causing a $90 million 

decline in Peabody's stock value on August 3, 2015. See Tierney Decl. ~ 26 

(noting that the stock market as a whole lost value that day, that "coal stocks 

in particular might have been affected by the entirely coincidental bankruptcy 

declaration of Alpha Resources on the same day," and that Peabody's stock 

recovered after August 4, 2015). 

CONCLUSION 

As with any other Clean Air Act rulemaking, interested parties can 

petition for judicial review of the Clean Power Plan within sixty days from the 

date it is published in the Federal Register. If a party believes it has grounds 

for a stay of the rule, notwithstanding the Plan's flexible implementation 

framework and protracted timeframes for state planning and private-sector 

compliance, the party will be able to move for a stay at that time. But granting 

9 

ED_000738_00003890-00017 



review of this important rule on the basis of these extraordinary, inaptly

named "emergency" filings would bypass the orderly process Congress 

established and on which many stakeholders are relying. 

Therefore, these petitions should be dismissed or denied. 

Respectfully submitted, 

I sl Benjamin Longstreth 

Dated: August 31, 2015 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

IN RE WEST VIRGINIA, et. al. ) 

Petitioners 
) 
) 
) 
) 

Case No. 15-1277, et al. 

On Petition for Extraordinary Writ to the 
United States Environmental Protection Agency 

DECLARATION OF SUSAN F. TIERNEY, Ph.D. 

I, Susan F. Tierney, declare as follows: 

1. I am a Senior Advisor at Analysis Group Inc., Ill Huntington Avenue, lOth 

Floor, Boston, Massachusetts, 02199, where I provide policy, economic and 

strategy consulting in the electric industry. I hold a Ph.D. in Regional 

Planning (1980) and Masters in Regional Planning (1976) from Cornell 

University. 

2. I have worked for more than thirty years in areas relevant to the agency 

rulemaking at issue, including as a federal and state official with regulatory 

and policymaking responsibilities, and as a university professor and 

consultant. My work has involved implementation of utility and 

environmental statutes and regulations by state governments; economic 
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analysis of issues affecting electric utilities, wholesale power markets and 

consumers' utility rates; reliability of the electric industry; the design of 

environmental policies to control emissions of air pollutants from the power 

sector; and the implications of different kinds of regulation for costs to power 

producers and to consumers. 1 

3. Portions of my declaration are based on my direct experience as a former 

state cabinet officer responsible for air pollution control and as a former state 

utility regulator responsible for implementing state and federal statutes and 

regulations relating to electric utilities and power plants. Among many other 

things, my state service included: responsibility for development and 

submission of Massachusetts' State Implementation Plan for ozone, a process 

which involved working with other state agencies responsible for different 

elements of the ultimate state plan; working with other states to develop 

designs for certain air pollution control programs whose impacts affected 

other states (and vice versa); and reviewing and approving proposals to site 

utility and non-utility energy infrastructure projects and contracts for power 

supply. 

4. Other portions of my statement are based on my extensive experience as an 

advisor to a wide variety of parties (including owners of power plants, state 

1 My experience is further discussed in an appendix to this declaration. 
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government agencies, non-governmental organizations, grid operators, 

transmission companies, local distribution utilities, and others) on matters 

relating to utility and air regulation, power plant projects, and the costs, 

environmental impacts, and reliability of the electric power system. 

5. I am supplying this declaration at the request of movant-intervenors Natural 

Resources Defense Council, Clean Air Council, Center for Biological 

Diversity, Clean Wisconsin, Conservation Law Foundation, Environmental 

Defense Fund, and Sierra Club. 

6. The purpose of my declaration is to provide information to the court relating 

to the question of whether states or other parties will suffer irreparable harm 

absent an emergency stay of the U.S. Environmental Protection Agency's 

("EPA") Emission Guideline for carbon-dioxide pollution from existing 

power plants (known as the Clean Power Plan).2 

7. In preparation for this declaration, I have reviewed: (a) the Clean Power 

Plan; (b) the States' Emergency Petition for Extraordinary Writ and the 

declarations of state officials attached to that petition (the "State 

Declarants"); and (c) the Emergency Renewed Petition for Extraordinary 

Writ by Peabody Energy Corporation, along with the declarations attached to 

2 EPA, Clean Power Plan, available at 
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it ("Peabody Declarants"). In addition, I have reviewed other documents 

cited in this declaration. 

8. The Clean Power Plan provides each state the opportunity to develop a state 

plan to implement carbon dioxide emission limits for fossil fuel-fired electric 

generating units. States are not required to develop state plans. If a state 

elects not to do so, then Section Ill (d) provides for the EPA to regulate 

fossil-fueled power plants' carbon dioxide emissions in that state directly 

through a federal plan. At any point, a state can avoid or supplant a federal 

plan by submitting an approvable state plan. This structure, known as 

"cooperative federalism," has been a prominent architectural feature of the 

Clean Air Act since 1970. In most instances, states have elected to develop 

their own plans. In some situations, EPA has been required to implement a 

federal plan directly regulating pollutant-emitting sources. Federal plans are 

superseded when states adopt and submit approvable state plans and EPA 

approves them, although some states have opted to leave federal plans in 

place for long periods. 

9. For states that elect to develop and submit their own state plans, the Clean 

Power Plan provides three years to do. Such a state must make an initial 

submittal by September 6, 2016. I anticipate that some states may submit 

complete plans by that date. But any state may instead request a two-year 
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extension, until September 6, 2018, to submit a complete plan. The criteria 

for an extension are very modest. To request an extension, a state's initial 

September 2016 submission must include three elements: "[a] An 

identification of final plan approach or approaches under consideration, 

including a description of progress made to date. [b] An appropriate 

explanation for why the state requires additional time to submit a final plan 

by September 6, 2018. [ c] Demonstration or description of opportunity for 

public comment on the initial submittal and meaningful engagement with 

stakeholders, including vulnerable communities, during the time in 

preparation of the initial submittal and plans for engagement during 

development of the final plan."3 The Clean Power Plan specifically states: 

"EPA is not requiring the adoption of any enforceable measures or final 

decisions in order for the state to address any of the initial submittal 

components by September 6, 2016."4 EPA states that it will grant extension 

requests if these three elements are included. EPA further indicates that 

states may obtain an extension based on "other appropriate explanations."5 If 

EPA does not inform the state within 90 days that it cannot grant the 

3 EPA, Clean Power Plan, page 1009 (footnote omitted). 
4 EPA, Clean Power Plan, page 1011. 
5 EPA, Clean Power Plan, page 1012. 
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extension, the extension will be deemed automatically approved. 6 As EPA 

states, the task of providing "an appropriate explanation for an extension is 

easily achievable by 2016."7 It is plain that this regime is designed to ensure 

that any state that desires more time to develop its state plan will be able to 

secure a two-year extension. 

10. The States' Declarations largely overlook that EPA has made it very clear 

that no state is required to submit anything in September 2016. Nor do they 

acknowledge that no state must make binding commitments or adopt 

regulations or legislation in its September 2016 initial submission, if the state 

chooses to submit one. 

11. The actions required by September 2016 to secure the full three-year period 

to prepare a state plan are minimal and uncomplicated. Principally, the state 

need only write a description of the process it is undertaking and the options 

it is considering after seeking stakeholder and public input. A state may 

indicate that it is considering more than one implementation approach. The 

state may cite a wide variety of reasons for requesting the extension, 

including the very factors cited now by State Declarants, such as the need to 

6 EPA, Clean Power Plan, page 1022. 
7 EPA, Clean Power Plan, page 1012. 
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perform analyses, conduct further stakeholder discussions, or design and 

draft needed regulations or legislation. 

12. From my experience as a senior environmental and energy official in both 

state and federal government agencies, I observe that every state has 

extensive experience conducting public processes and seeking public 

comment on proposed actions, including sponsoring formal stakeholder 

meetings, holding public hearings, and soliciting written comments. Given 

that experience, the requirement to engage the public as states begin to 

evaluate their options will not be burdensome. 

13. In short, the contents of a state's request by September 2016 for a two-year 

extension are quite minimal. And EPA's approval process for such 

extensions is expressly designed to be efficient and rapid. As noted, if a state 

has not heard otherwise within 90 days, its filing will be deemed approved. 

14. Furthermore, a state is free to decide to do nothing- not even to ask for a 

two-year extension- and to make no filing at all by September 2016. In such 

a case, the responsibility for limiting the carbon dioxide emissions of power 

plants in that state will rest with the EPA under a federal plan. The Clean 

Power Plan indicates that a federal plan will be issued within twelve months 

after a state fails to make a required submission. As noted, any state that 
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does not submit a plan or extension request may at any later point submit an 

approvable plan, which would supersede the federal plan once approved. 

15. The State Declarants generally overstate the complexity entailed in 

developing final state plans by 2018. First, the State Declarants appear to 

base their comments principally on EPA's June 2014 proposed rule, not the 

final Clean Power Plan. The final Clean Power Plan clarifies and simplifies 

the options available to the states, and provides detailed guidance to assist the 

states in crafting approvable plans. Among other things, the analytic and 

regulatory steps associated with developing state plans are much more 

straightforward and less complex under the final Clean Power Plan than as 

portrayed by many of the State Declarants. For instance the final Clean 

Power Plan makes it much easier for states to adopt cost-reducing 

approaches, such as emissions-trading among power plants in different states 

with compatible plans, without the need for states to negotiate any interstate 

agreements. In addition, EPA has proposed detailed draft model state plans 

along with the Clean Power Plan, which - once finalized -will greatly assist 

the states in crafting approvable plans. Such clarifications are directly 

responsive to concerns similar to those in the State Declarations that were 

expressed by states and others during the comment period on EPA's 

proposed rule. 

8 

ED_000738_00003890-00028 



16. Contrary to assertions by the State Declarants, the option ofusing emissions

trading mechanisms for power plants to comply with their emission limits is 

hardly unorthodox or unfamiliar to state officials. Since 1990, Title IV of the 

Clean Air Act has required power plants that emit sulfur dioxide (i.e., coal

fired power plants and oil-fired power plants) to comply with a national 

emissions-trading programs to control this pollutant in a cost-efficient, 

market-based manner that allows some power plants to emit above their 

nominal emission limits by buying credits from companies that emit below 

those limits. Under EPA's Cross-State Air Pollution Rule, twenty-seven 

states in the Eastern United States are using similar emissions trading 

programs to limit sulfur dioxide and nitrogen oxide emissions from fossil 

fuel-fired power plants. Existing emissions-trading programs include 

mechanisms to credit a variety of activities that reduce emissions from fossil 

fuel-fired power plants, such as end-use energy efficiency measures. Such 

approaches operate seamlessly in the daily operations of power plants and 

power markets and do not raise operational or reliability issues. All states 

have the ability under the Clean Power Plan to adopt an approach that allows 

power plants to engage in emissions trading with power plants in other states. 

17. Contrary to suggestions by some of the State Declarants, the final Clean 

Power Plan provides mechanisms that support reliable electric operations 
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through, among other things, its inclusion of a "reliability safety valve," 

which EPA believes will only be needed in extraordinary circumstances- a 

conclusion with which I concur, after performing various studies on these 

reliability issues. 8 

18. The State Declarants acknowledge, indirectly, that states are not starting from 

scratch. For one thing, EPA's original June 2014 proposal served to alert the 

states of the upcoming final rule. The states' extensive comments provided 

insights that EPA has said were helpful and were taken into consideration as 

EPA revised the proposed rule and issued the final one. I have personally 

participated in and am aware of substantial conversations, meetings, 

analyses, studies, and stakeholder meetings in various parts of the country 

and in national meetings and industry forums about the Clean Power Plan 

during the past year. Many states with power plants that participate in 

regional, multi-state markets (e.g., Indiana, West Virginia, Wisconsin, Ohio, 

Kentucky) have existing organizations (e.g., the Organization ofPJM States; 

8 Susan Tierney, Paul Hibbard and Craig Aubuchon," Electric System Reliability 
and EPA's Clean Power Plan: Tools and Practices," February, 2015; Susan 
Tierney, Paul Hibbard and Craig Aubuchon, "Electric System Reliability and 
EPA's Clean Power Plan: The Case ofPJM," March 16, 2015; Susan Tierney, Eric 
Svenson, and Brian Parsons, " Ensuring Electric Grid Reliability Under the Clean 
Power Plan: Addressing Key Themes from the FERC Technical Conferences," 
April2015; Susan Tierney, Paul Hibbard and Craig Aubuchon, "Electric System 
Reliability and EPA's Clean Power Plan: The Case ofMISO," June 8, 2015. 
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the Organization ofMISO States) which facilitate interstate collaboration, 

discussions, education, advocacy, and so forth. Other states (e.g., Western 

states; the Midwest States Energy and Environmental Regulators group) have 

begun to confer in ad-hoc meeting groups to understand the options available 

to them. In short, the states are well positioned to file a simple extension 

request, if needed, by September 2016 and to develop final plans by 2018. 

19. Several State Declarants make assertions about various aspects of the power 

system that they believe renders the Clean Power Plan harmful. These 

concerns relate to the period well beyond 2018, and are not grounded in 

facts. For example, the Kansas declaration states that there are a "limited 

number of viable sites for wind energy development in Kansas."9 This 

assertion is inconsistent with the wind resource data from the U.S. 

Department of Energy's National Renewable Energy Laboratory ("NREL"), 

which indicates substantial wind resources exist across nearly the entire state 

of Kansas, even taking many land use restrictions into account. 10 The 

9 Declaration of Thomas Gross, Chief of the Monitoring and Planning Section, 
Kansas Department of Health and Environment Bureau of Air Quality, pages 3-4. 
10 U.S. Department of Energy, WINDExchange: Kansas Wind Resources Map and 
Potential Wind Capacity, 

U.S. Department of Energy, National Renewable Energy Laboratory, 
Estimates of Land Area and Wind Energy Potential, by State (Feb. 2015), 
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Wisconsin declaration asserts that the Clean Power Plan will introduce 

electric-system reliability challenges associated with integrating renewable 

energy facilities. 11 This statement is inconsistent with the literature as well as 

the empirical experience of the many states and regional grid operators 

(including in the mid-continent portion of the U.S.) that have already 

introduced significant wind generating capacity. 12 The Indiana declaration 

states that the timeline for bringing renewable resources on line is too long to 

meet the Clean Power Plan requirements. 13 This assertion is inconsistent 

with actual project experience around the country in which wind and solar 

projects have come on line in time periods as short as two to three years and 

well shorter than many large-scale fossil energy projects. 14 

Declaration of Ellen Nowak, Chair, Public Service Commission of Wisconsin, 
pages 7-10. 
12 Nivad Navid, Midwest ISO, Multi-faceted Solution for Managing Flexibility 
with High Penetration of Renewable Resources, available at 
http:/ /www.ferc.gov/CalendarFiles/20 140411130433-T1-A %20-%20Navid.pdf. 
13 Declaration of Thomas W. Easterly, Commissioner, Indiana Department of 
Environmental Management, page 6-7. 
14 See, e.g., Iowa Energy Center, MidAmerican Energy announces 5 new Iowa 
wind farms (Aug. 13, 2013), 

::_:;;;:_;:_~~~=..:..::="-'U.S. Energy Information Administration, Renewable Electricity 
Production Grows in Texas, Today in Energy (Dec. 2, 2013), . . 
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20. The Peabody Declarants fail to show that the Clean Power Plan is currently 

causing or about to cause the irreparable harms they claim. To illustrate the 

weakness of these claims, I respond below to several of the statements in the 

declaration by Peabody executive Mr. Galli. 15 As a general matter, it is 

important to emphasize that the Clean Power Plan does not go into effect for 

seven years, in 2022. No existing coal-fired power plants will be required to 

meet carbon pollution emission standards until that time. Mr. Galli greatly 

overstates the effect of the 2022 standards on near-term demand for coal. 

21. Mr. Galli implies that the Clean Power Plan will require a new and 

unprecedented resource planning process. 16 Mr. Galli fails to acknowledge 

that utilities and other grid operators undertake continuous planning activities 

to ensure grid reliability. This is true under many states' own resource-

planning processes for electric utilities as well as regulatory policies of the 

Federal Energy Regulatory Commission (e.g., FERC Order 1000, which 

requires transmission planning by all transmission owners and with 

stakeholders on their system (e.g., utility and non-utility owners of power 

plants)). Owners of power plants do not need to start from scratch to plan for 

changes in the electricity system. Various parties (including grid operators, 

15 Declaration of Mr. Bryan A. Galli, Group Executive Marketing & Trading of 
Peabody Energy Corporation (hereafter "Galli Declaration (Peabody)"). 
16 Galli Declaration (Peabody), page 3. 
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utility companies, project developers, others) are constantly looking forward 

and undertaking planning and other actions, in light of changing economic 

conditions (e.g., fuel costs). Even if some infrastructure (e.g., some wholly 

new transmission lines) requires multiple years to construct, there are 

numerous options to reduce pollution at high-emitting power plants (e.g., 

through increasing output at under-utilized generating capacity at existing 

power plants, developing new peaking power plants, adding 'demand

response' resources, installing solar panels) that do not require long lead 

times. Many options (e.g., emission trading) might not necessitate 

construction of any new infrastructure, at all. A state's planning process and 

the industry's own planning will not be harmed if the rule is not stayed. 

Those can continue. 

22. Furthermore, contrary to Mr. Galli's assertions, power plant owners need not 

make final commitments in 2015 and 2016 about how their individual power 

plants will comply with the Clean Power Plan in 2022. 17 The Clean Power 

Plan provides states with flexibility to choose among multiple approaches to 

structuring state plans. The owner of a power plant (or multiple power 

plants) can participate in its state's (or states') stakeholder processes, weigh 

in on its preferred approach( es ), monitor the discussions, and begin to 

17 Galli Declaration (Peabody), pages 3-4. 
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understand its options. Mr. Galli and some State Declarants express a 

misplaced concern that the lead time required for some compliance 

pathways, such as the construction of wholly new plants, could force them to 

make irrevocable commitments in 2016. Their concern is misplaced: first, 

because they are overstating the reasonable lead times and understating the 

amount of flexibility that is available; and second, because the Clean Power 

Plan allows power plant owners many other compliance options with even 

shorter lead times. These include, but are not limited to, complying by 

accessing markets for emissions credits or allowances. In short, there is 

ample time for state plan development through 2018, and no one will be 

forced to make decisions in 2016 that amount to irreparable harm from the 

Clean Power Plan. Indeed, many power plant owners will find it 

advantageous to wait until states have determined the architecture of their 

plans before making compliance decisions. They will have ample time after 

that to make and implement those compliance decisions given the 2022 start 

date, the possibility to allow averaging of emissions across years, and the 

gradual nature of the required emissions reductions. 

15 
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23. Mr. Galli's statements that the Clean Power Plan is already causing 

retirements of coal-fired power plants have no factual basis. 18 His 

declaration does not acknowledge the well-documented conditions that have 

existed in the electric industry since 2007-2008 as a result of fundamental 

changes in energy markets and the electric sector. The "shale gas revolution" 

has resulted in low natural gas prices, providing significant cost advantages 

for power plants that operate on natural gas relative to many coal-fired power 

plants. This has caused power companies and grid operators to dispatch gas-

fired power plants ahead of coal-fired power plants. 19 Further, relatively flat 

electricity demand and the introduction of increasing amounts of renewable 

energy over the last decade (in part driven by state policies) have also led to 

decreased coal generation. Many of the coal plants that have retired in recent 

years are very old and relatively inefficient. These factors are substantially 

responsible for the reduced utilization and retirement of coal-fired power 

plants that has occurred over this period and that is projected to continue over 

the next year (the period of this litigation). These recent and current events 

18 Galli Declaration (Peabody), page 3 and generally. 
19 See, e.g., U.S. Energy Information Administration, Scheduled 2015 Capacity 
Additions Mostly Wind and Natural Gas; Retirements Mostly Coal, Today in 
Energy (Mar. 10, 2015), 
http://www.eia.gov/todayinenergy/detail.cfm?id=20292&src=email; Susan 
Tierney, "Why Coal Plants Retire: Power Market Fundamentals as of 2012," 
February 16, 2012. 
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cannot be causally linked to the Clean Power Plan, given that its first 

compliance deadline does not come until 2022, and plant-specific emission 

limits have not even been set yet in state or federal plans. 

24. For example, Mr. Galli errs in stating that "EPA expects its plan will cause 

the 2016 closure of the Big Brown Plant in Fairfield Texas" and "the 2016 

partial closure of two [electric generating units] at the Monticello plant in 

Mount Pleasant, Texas."20 Mr. Galli fails to mention that these power plants 

have been at risk of retirement for several years. Mr. Galli cites EPA 

modeling results pertaining to the proposed Clean Power Plan released in 

June 2014 and ignores the fact that the final Clean Power Plan made 

significant changes including moving the first compliance deadline to 2022 

(as compared with 2020 in the proposal) and phasing in emission limitations 

more gradually in the subsequent years, compared to the proposal. EPA 

explicitly states that modeling relating to the final rule should not be used to 

identify plant-specific impacts because that modeling is only illustrative.21 

Actual impacts on specific plants cannot be known until final plans are 

submitted and after the affected power plant owners and other market 

20 Galli Declaration (Peabody), page 8. 
21 EPA, Clean Power Plan, pages 91-98, 1379-80. 
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participants respond to those plans in light of the then-current outlook for 

energy prices, technology costs and other market-driven factors. 

25. Mr. Galli also incorrectly asserts that utilities are already making irreversible 

and significant decisions to comply with the Final Rule and cites the July 

2015 announcement by Minnesota Power to indefinitely suspend its Taconite 

Harbor Energy Center plant in third quarter 2016 and retire it in 2020.22 

Other documents, however, filed before the Minnesota Public Utility 

Commission by the utility itself and by state agencies from as early as 2010 

indicate that the company's decision was the result of a much broader set of 

considerations, that the Taconite power plant has been a potential candidate 

for retirement long before the Clean Power Plan was even proposed (with 

one unit at that facility having already retired), and that the company's 

decision is part of a larger company strategy to reduce its reliance on coal-

fi d 
. 23 

Ire generatiOn. 

26. Additionally, Mr. Galli errs in assigning the Clean Power Plan responsibility 

for the changes in Peabody's stock prices and market capitalization from the 

day before August 3 rct (the day the Clean Power Plan became public) to 

22 Galli Declaration (Peabody), pages 6-7. 
23 See: Minnesota Power, EnergyForward, 
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August 4th_ 24 He neglects to note that there had been a relatively steady 

decline in Peabody's stock price for quite some time, or that the overall stock 

market dropped on that day, or that Peabody's stock price increased after 

August 4th' or that coal stocks might have been affected by the entirely 

coincidental bankruptcy declaration of Alpha Natural Resources, Inc. (a 

major coal producer), on August 3rd.25 Without a specific event study or 

other analysis to understand these and other factors, there is no basis to claim 

a causal relationship between the Clean Power Plan and the transitory change 

in Peabody stock price between August 3rd and August 4th 2015. 

27. The economic studies described by Mr. Galli26 also provide no valid basis for 

conclusions about the impacts of the Clean Power Plan, especially regarding 

whether there will be impacts (positive or negative) in the upcoming three 

years. Neither the IHS study nor the EVA studies- the studies Mr. Galli 

cites - address costs incurred in the years between the finalization of the 

Clean Power Plan and the date when it requires emission reductions at fossil-

fueled power plants. The IHS study was prepared before the proposed Clean 

24 Galli Declaration (Peabody), page 12. 
25 Matt Jarzemsky & Joseph Cheekier, Alpha Natural Resources Files for Chapter 
11, Wall Street Journal, Aug. 3, 2015, available at 

Galli Declaration (Peabody), pages 13-14. 
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Power Plan was even released, and its modeling assumed an emission

reduction program substantially more stringent than the final Clean Power 

Plan that would have taken effect four years earlier. The EVA studies are 

based on the proposed Clean Power Plan, and do not take account of the 

multiple changes that EPA made in the final rule in response to comments. 

Further, both the IHS and EVA studies base their analyses on a narrow set of 

technologies and options that states and the industry might rely upon, and 

misstate costs as a result. The EVA study does not even focus only on the 

incremental impacts of the proposed rule, but rather includes other programs 

as well (e.g., other environmental regulations that are separate from the Clean 

Power Plan and that do not incorporate the flexibility that it allows for cost

effective compliance by states and power plants). Finally, the studies' 

methodologies focus only on potential costs of the proposed rule over its 

entire life, and do not address the potential benefits of implementing the 

Clean Power Plan. Over the life of the Clean Power Plan, such impacts could 

include: significant public health benefits related to lower ground level air 

pollution from reduced power production at certain power plants; and 

positive job impacts resulting from changes in fuel production and new 

power plant construction. EPA's economic analysis of the final rule 

concluded that as the Clean Power Plan goes into effect, it will have net 
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positive benefits amounting to billions of dollars per year, taking the 

quantifiable public health and climate protection benefits into account.27 

I declare under penalty of perjury under the laws of the United States of America 

that the foregoing is true and correct. Executed this 31st day of August, 2015, in 

Boston, Massachusetts. 

Susan F. Tierney 

27 EPA, Clean Power Plan, pages 92-99. 
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Appendix 

Bio of Susan F. Tierney, Ph.D. 

Susan Tierney is a Senior Consultant at Analysis Group, an economic, financial, and 
business strategy consulting firm with more than 600 professionals, with offices in Boston and 
10 other cities in the U.S., Canada and China. She is the lead consultant for many of Analysis 
Group's engagements relating to the electric and natural gas industries. 

Over her 30+-year career as a regulator, policymaker, university professor, consultant, 
and expert witness, she has been directly involved in issues relevant to this matter; implementing 
utility and environmental statutes and regulation; economic analysis of issues affecting electric 
utilities, wholesale power markets and consumers' utility rates; the design of environmental 
policies to control emissions of air pollutants from the power sector and the implications of 
different policy designs for costs to power producers and to consumers. 

She previously served as the Assistant Secretary for Policy at the U.S. Department of 
Energy, a Presidential appointment subject to Senate confirmation. Before that, she held senior 
positions in the Massachusetts state government as: Secretary ofEnvironmental Affairs (a 
cabinet officer reporting to the Governor); Commissioner of the Department of Public Utilities; 
Executive Director of the Energy Facilities Siting Council; and Senior Economist for the 
Executive Office of Energy Resources. When she was in state government, she was a member of 
the EPA Clean Air Act Advisory Committee and a founding member of the Ozone Transport 
Commission. In those positions she has had direct experience in planning for, designing and 
implementing state and federal energy, utility-regulatory and air, water and waste-management 
statutes and regulations. She was appointed to those positions by elected officials from both 
political parties. 

Prior to her work in state and federal government, she was an assistant professor for 3.5 
years at the University of California at Irvine. Five years ago, she taught a course at the 
Massachusetts Institute of Technology. Over the past two decades, she has lectured at the law 
schools and graduate schools of numerous universities, including Harvard University, Yale 
University, MIT, New York University, Tufts University, Northwestern University, and 
University of Michigan. 

She holds a Ph.D. in regional planning (1980) and a Masters in Regional Planning 
(1976), both from Cornell University. She has authored numerous articles, reports and analyses; 
spoken frequently at industry conferences; and served on a number of boards of directors of 
private corporations and non-governmental organizations. She currently chairs the External 
Advisory Council of the National Renewable Energy Laboratory. She was a member of the 
Secretary of Energy's Advisory Board, and has recently been appointed to serve on another 
Department ofEnergy federal advisory committee (the Electricity Advisory Board). She has 
served on several National Academy of Sciences expert panels relating to energy industries; and 
was the co-lead author of the energy chapter of the National Climate Assessment. She has 
previously testified before utility regulatory agencies in many states, the Federal Energy 
Regulatory Commission, the U.S. Congress, state legislatures, arbitration panels, and federal and 
state courts. 
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To: Page, Steve[Page.Steve@epa.gov]; Harnett, Biii[Harnett.Bill@epa.gov]; Tsirigotis, 
Peter[Tsirigotis.Peter@epa.gov]; 'Dougherty, Joseph-J'[Dougherty.Joseph-J@epa.gov]; Henigin, 
Mary[Henigin.Mary@epa.gov]; Davis, Alison[Davis.Aiison@epa.gov]; Montara, 
Marta[Montoro.Marta@epa.gov]; Rush, Alan[Rush.Aian@epa.gov]; 'Ketcham-Colwill, 
Nancy'[Ketcham-Colwiii.Nancy@epa.gov]; Schillo, Bruce[Schillo.Bruce@epa.gov]; Holmes, 
Caroi[Holmes.Carol@epa.gov]; Mazakas, Pam[Mazakas.Pam@epa.gov]; Millett, 
John[Millett.John@epa.gov]; Drinkard, Andrea[Drinkard.Andrea@epa.gov]; South, 
Peter[South.Peter@epa.gov]; Lipshultz, Jon (ENRD)[Jon.Lipshultz@usdoj.gov]; 
Christopher.Vaden@usdoj.gov[Christopher.Vaden@usdoj.gov]; Goffman, 
Joseph[Goffman.Joseph@epa.gov]; McCabe, Janet[McCabe.Janet@epa.gov]; Mccarthy, 
Gina[McCarthy.Gina@epa.gov]; Wood, Anna[Wood.Anna@epa.gov]; Edwards, 
Crystai[Edwards.Crystal@epa.gov]; Mathias, Scott[Mathias.Scott@epa.gov]; Chapman, 
Apple[Chapman.Apple@epa.gov]; Chappell, Linda[Chappeii.Linda@epa.gov]; South, 
Mia[South .Mia@epa.gov]; Schmidt, Lorie[Schmidt.Lorie@epa.gov]; De Mocker, 
Jim[DeMocker.Jim@epa.gov]; Cortelyou-Lee, Jan[Cortelyou-Lee.Jan@epa.gov]; Smith, 
Kristi[Smith.Kristi@epa.gov]; 'Powers, Tom'[Powers.Tom@epa.gov]; Schachter, Scott 
(ENRD)[Scott.Schachter@usdoj.gov]; russell.young@usdoj.gov[russell.young@usdoj.gov]; 
stephen .samuels@usdoj .gov[ stephen .samuels@usdoj .gov]; Stewart, Lori[Stewart. Lori@ epa .gov]; 
Doyle, Andrew (ENRD)[Andrew.Doyle@usdoj.gov]; Hill, Leslie (ENRD)[Leslie.Hill@usdoj.gov]; 
Maghamfar, Dustin (ENRD)[Dustin.Maghamfar@usdoj.gov]; Alfaro, 
Carlos[Aifaro.Carlos@epa.gov]; Mitchell, Ken[Mitcheii.Ken@epa.gov]; Wortman, 
Eric[Wortman.Eric@epa.gov]; Powell, Keri[Poweii.Keri@epa.gov]; Knapp, 
Kristien[Knapp.Kristien@epa.gov]; Purdy, Angeline (ENRD)[Angeline.Purdy@usdoj.gov] 
From: Graham, Cheryl 
Sent: Man 8/31/2015 8:35:49 PM 
Subject: ARLO Deadline Calendar for the Week of August 31, 2015 

Attached is the current deadline calendar and other information that is sent out weekly from 
ARLO. If information in the attachment raises questions, please contact Lorie Schmidt. Thanks 

Cheryl R. Graham 
OGC/ARLO 
(202) 564-54 73 
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To: Kocchi, Suzanne[Kocchi.Suzanne@epa.gov]; Gunning, Paui[Gunning.Paul@epa.gov]; 
Fawcett, Allen[Fawcett.AIIen@epa.gov]; Jordan, Deborah[Jordan.Deborah@epa.gov]; Goffman, 
Joseph[Goffman.Joseph@epa.gov]; Dunham, Sarah[Dunham.Sarah@epa.gov]; Ohrel, 
Sara[Ohrei.Sara@epa.gov]; Hargrove, Anne[Hargrove.Anne@epa.gov]; Friedman, 
Kristina[Friedman.Kristina@epa.gov] 
Cc: Noe, Paui[Paui_Noe@afandpa.org]; Missimer, Katie[Katie_Missimer@afandpa.org]; Schwartz, 
Jerry[Jerry_Schwartz@afandpa.org]; Tim_hunt@afandpa.org[Tim_hunt@afandpa.org] 
From: Tsang, Linda 
Sent: Man 8/31/2015 3:37:17 PM 
Subject: RE: AF&PA Meeting on Wed. Sept. 9 

on 

contact us. 

me or 
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AMERICAN FOREST & PAPER ASSOCIATION 

N 

From: Noe, Paul 
Sent: Thursday, August 20, 2015 4:32 PM 
To: Tsang, Linda 
Cc: Missimer, Katie 
Subject: Fwd: AF&PA Meeting on Wed. Sept. 9 

Begin forwarded message: 

From: "Kocchi, Suzanne" 
Date: August 17,2015 at 9:15:48 AM EDT 
To: 

Joseph" 
"Ohrel, Sara" 
"Friedman, Kristina" 
Subject: FW: AF&PA Meeting on Wed. Sept. 9 

on us. Paul is out of 
15-1 15 am on on 1S 
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We 

From: Dunham, Sarah 
Sent: Friday, August 14, 2015 5:59PM 
To: Gunning, Paul; Kocchi, Suzanne 
Cc: Krieger, Jackie; Friedman, Kristina 
Subject: FW: AF&PA Meeting on Wed. Sept. 9 

From:~~~==~~ 
Sent: 8/14/2015 5:36PM 

To: ~==c:L=== 
Subject: FW: AF&PA Meeting on Wed. Sept. 9 

From: Goffman, Joseph ''-'-"'=~~=======~J 
Sent: Friday, August 07, 2015 1:19PM 
To: Noe, Paul 
Cc: Browne, Cynthia; Jordan, Deborah; Tsirigotis, Peter 
Subject: RE: AF&PA Meeting on Wed. Sept. 9 
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From: Noe, Paul L===-'-''-==~~==~=~J 
Sent: Friday, August 07, 2015 1:05PM 
To: Goffman, Joseph 
Cc: Browne, Cynthia 
Subject: AF&PA Meeting on Wed. Sept. 9 

Hi Joe: 

First, I wanted to follow up on our last conversation about AF&PA's Environment 
Resource Committee meeting on Wed. Sept. 9. You mentioned that you will be out of town 
that day, but that your colleague Debbie Jordan might be available. We would be delighted 
to have Debbie join us, and I would like to confirm that as soon as possible so we can plan 
our agenda. Because we will want to focus on the biomass carbon neutrality issue in light 
of the CPP and proposed Federal Plan, as well as the recent discussions of the Science 
Advisory Board, would it be possible to have a representative from the Climate Change 
Division join Debbie, such as Paul Gunning, Sara Ohrel, or Alan Fawcett? Assuming that 
works, could we schedule that discussion at the start of our meeting, say 9:15-10: 15am at 
our offices at 1101 K Street, NW, Suite 700? 

Second, we would like to talk with you about the Boiler MACT Reconsideration, and I 
don't think that can wait until next month. Could you do a short call with me and Tim the 
week of August 17? We are very flexible to your schedule, and it looks like the following 
times would work for us: 

Mon 8/17: 1-3; 4:30-cob 

Tues 8/18: all day 

Wed 8/19: before 11am; after 5pm 

Thurs 8/20: 1 Oam-1 :30pm; 2:30-cob 

Thank you for your consideration, and have a good weekend. 

Best regards, 
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Paul 

PauiNoe 

Vice President for Public Policy 

(202) 463-2777 

AMERICAN FOREST & PAPER ASSOCIATION 

1101 K Street, N.W., Suite 700 

Washington, D.C. 20005 
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Issues to Discuss with EPA at AF&PA ERC Meeting on September 9, 2015 

Clean Power Plan 

1. Under the final Clean Power Plan, states can include new "qualified" biomass fuels in their state 

plans. The states will need to determine how biomass will qualify. Without the final 

Framework, what guidance should states use to demonstrate that a biomass feedstock is "a 

method to control increases in C02 levels in the atmosphere"? 

2. How will States determine what types of forest industrial byproducts have no "alternative 

markets"? 

3. Why do the proposed federal plans exclude biomass as an eligible resource for ERCs and 

allowances when qualified biomass is a state compliance measure option? 

4. The final rule requires that states identify specific tracking and auditing methods for all types of 

qualified biomass feedstock, including forest products manufacturing residuals. If the final 

federal plan includes a list of "pre-approved" biomass categories, would those feedstocks still 

have to comply with the tracking and auditing requirements? 

5. Only new renewable energy resources and energy efficiency measures installed or implemented 

after 2012 will be eligible to receive Emission Reduction Credits or allowances. Do you anticipate 

states will change their existing Renewable Portfolio Standards programs to comply with the 

Clean Power Plan? 

SAB Review of the Revised Framework for Assessing Biogenic C02 Emissions from Stationary Sources 

1. Where does EPA intend to apply the final Framework? Will it be used to evaluate state plans 

that include qualified biomass and in the PSD permitting program? 

2. Is the EPA wedded to an anticipated future baseline based on complex and uncertain modeling 

or will you consider a reference point baseline based on Forest Service data? 

3. When assessing alternative fates for woody manufacturing residues, will the EPA consider using 

dynamic modeling of methane in order to account for its relatively short lifetime in the 

atmosphere instead of GWP based on 100 year radiative forcing averages? 

4. How would the EPA measure leakage/displacement for biomass sources that frequently shift 

between energy and product-related applications depending on market conditions and 

seasonality? 

Air Issues 

1. The pending final Boiler MACT reconsideration rule is very important to forest product mills as 

the January 31, 2016 compliance deadline fast approaches. We appreciate the significant work 

by OAQPS staff to add further flexibility that recognizes the realities of implementing the rule. 

Key expected changes include (1) improved start-up and shutdown definitions, (2) listing of dry 

biomass as a clean fuel, (3) giving states the authority to grant more than one hour to start ESPs 

due to safety concerns, and (4) clarifying the adoption of alternative opacity monitoring 

provisions. We understand staff has completed work on the draft final rule. Can we expect the 

final rule signed before the end of September? 
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2. We worked with your predecessor, Tom Powers, on the growing air permitting challenges given 

the tighter PM, NOx, 502 and ozone NAAQS set in the last 5 or so years. In a nutshell, the 

"headroom" between the standard and ambient backgrounds has shrunk so it is much harder to 

permit new projects at mills. EPA policies and implement tools have not kept pace with these 

changes and need to be modernized to be less conservative, such as, not exaggerating 

emissions, not overstating exposures or using realistic background levels. In the near future, we 

would like to brief you on the issue and our suggestions for improvement that we have 

presented to OAQPS staff and management. Are you aware of these permitting issues and any 

EPA efforts to modernize related policies and tools? 

2 
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To: Dennis, Allison[Dennis.AIIison@epa.gov] 
Cc: Goffman, Joseph[Goffman.Joseph@epa.gov]; Browne, Cynthia[Browne.Cynthia@epa.gov]; 
Atkinson, Emily[Atkinson.Emily@epa.gov] 
From: McCabe, Janet 
Sent: Fri 8/28/2015 5:14:16 PM 
Subject: Re: Urgent Request for EPA speaker at EESI briefing on Clean Power Plan on Sept. 29 

Sounds like a good Joe assignment, if he's free. 

Sent from my iPhone 

On Aug 28, 2015, at 12:20 PM, Dennis, Allison wrote: 

All, 

We have been invited to present on an EESI briefing on the Hill re CPP on Tues Sept. 29th from 2-
3:30 pm. The Panel is comprised of Bill Becker, David Terry, and Chuck Gray, who will share their 
perspectives on state reactions and actions and how they see states moving and are also helping 
states with compliance strategies. EPA is asked to speak for -15 about: final rule highlights, the 
significance of some of the key provisions, and assistance/guidance being provided. Q&A will take 
up the last half hour. CSPAN might show up. 

You two are both free at this time. Janet- this occurs in the week leading up to Ozone so you may 
want to bow out. This can also be delegated to Reid and/or Kevin. /Allison 

From: Rosenberg, Julie 
Sent: Thursday, August 27, 2015 5:00 PM 
To: Dennis, Allison 
Cc: Denny, Andrea; Friedman, Kristina 
Subject: FW: Urgent Request for EPA speaker at EESI briefing on Clean Power Plan on 
Sept. 29 
Importance: High 

a 
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Sent: Thursday, August 27, 2015 4:36PM 
To: Rosenberg, Julie 
Cc: Laura Small 
Subject: Urgent Request for EPA speaker at EESI briefing on Clean Power Plan on Sept. 
29 

Dear Julie, 

EESI is holding a briefing on the Clean Power Plan from 2-3:30 pm on Tuesday, September 
29 to discuss how the states are looking at compliance under the final rule. Our panel will 
be comprised of Bill Becker, NACAA; David Terry, NASEO; and Chuck Gray, NARUC 
who will share their perspectives on state reactions and actions .... and how they see states 
moving and are also helping states with compliance strategies. 

And, of course, we very much want to have EPA at the briefing as well to talk about the 
highlights of the rule, the significance of some of the key provisions and the kinds of 
assistance/guidance also being provided, including the Clean Energy Incentive program. I 
would be happy to talk to you further about it -- David Terry suggested that I should touch 
base with you first regarding whether Janet McCabe or whomever else might be available 
and appropriate for that time. 

We would anticipate a good crowd for the briefing -- as briefings we did earlier in the year 
in anticipation of the final rule of the Clean Power Plan, including one with Bill, David and 
Chuck, drew considerable attention, including C-SPAN. Most importantly we are 
interested in helping the policy community better understand how the various entities and 
flexibility in strategies can -- and should-- work together in the respective states/regions to 
achieve lower emissions goals. 

As I think you are aware, our briefings try to have all presentations completed within the 
first hour so that we have half an hour for Q&A with the audience. The briefing will be 
open to the public and will be held in a meeting room on Capitol Hill. I look forward to 
hearing from you -- and it will be wonderful to be in touch again! 

Please let me know if you have any questions, comments, suggestions! My contact 
information is below. 

All the best, 

Carol 

Carol Werner 
Executive Director 
Environmental and Energy Study Institute 
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(202) 662-1881 

1112 16th Street, NW, Suite 300 II Washington, DC 20036 
Member ofEarthShare II CFC #10627 
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To: 
Cc: 
From: 

McCabe, Janet[McCabe.Janet@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov] 
Browne, Cynthia[Browne. Cynth ia@epa .gov]; Atkinson, Emily[Atkinson. Emily@epa.gov] 
Dennis, Allison 

Sent: Fri 8/28/2015 4:20:01 PM 
Subject: FW: Urgent Request for EPA speaker at EESI briefing on Clean Power Plan on Sept. 29 

All, 

We have been invited to present on an EESI briefing on the Hill re CPP on Tues Sept. 29th from 2- 3:30 
pm. The Panel is comprised of Bill Becker, David Terry, and Chuck Gray, who will share their 
perspectives on state reactions and actions and how they see states moving and are also helping states 
with compliance strategies. EPA is asked to speak for -15 about: final rule highlights, the significance of 
some of the key provisions, and assistance/guidance being provided. Q&A will take up the last half hour. 
CSPAN might show up. 

You two are both free at this time. Janet- this occurs in the week leading up to Ozone so you may want to 
bow out. This can also be delegated to Reid and/or Kevin. /Allison 

From: Rosenberg, Julie 
Sent: Thursday, August 27, 2015 5:00 PM 
To: Dennis, Allison 
Cc: Denny, Andrea; Friedman, Kristina 
Subject: FW: Urgent Request for EPA speaker at EESI briefing on Clean Power Plan on Sept. 
29 
Importance: High 

a 

From: Carol Werner 
·~====~~~~~~~· 

Sent: Thursday, August 27, 2015 4:36 PM 
To: Rosenberg, Julie 
Cc: Laura Small 
Subject: Urgent Request for EPA speaker at EESI briefing on Clean Power Plan on Sept. 29 

Dear Julie, 

ED_000738_00003906-00001 



EESI is holding a briefing on the Clean Power Plan from 2-3:30 pm on Tuesday, September 29 
to discuss how the states are looking at compliance under the final mle. Our panel will be 
comprised of Bill Becker, NACAA; David Terry, NASEO; and Chuck Gray, NARUC who will 
share their perspectives on state reactions and actions .... and how they see states moving and are 
also helping states with compliance strategies. 

And, of course, we very much want to have EPA at the briefing as well to talk about the 
highlights of the mle, the significance of some of the key provisions and the kinds of 
assistance/guidance also being provided, including the Clean Energy Incentive program. I would 
be happy to talk to you further about it-- David Terry suggested that I should touch base with 
you first regarding whether Janet McCabe or whomever else might be available and appropriate 
for that time. 

We would anticipate a good crowd for the briefing -- as briefings we did earlier in the year in 
anticipation of the final rule of the Clean Power Plan, including one with Bill, David and Chuck, 
drew considerable attention, including C-SPAN. Most importantly we are interested in helping 
the policy community better understand how the various entities and flexibility in strategies can -
and should-- work together in the respective states/regions to achieve lower emissions goals. 

As I think you are aware, our briefings try to have all presentations completed within the first 
hour so that we have half an hour for Q&A with the audience. The briefing will be open to the 
public and will be held in a meeting room on Capitol Hill. I look forward to hearing from you -
and it will be wonderful to be in touch again! 

Please let me know if you have any questions, comments, suggestions! My contact information 
is below. 

All the best, 

Carol 

Carol Werner 
Executive Director 
Environmental and Energy Study Institute 
(202) 662-1881 

1112 16th Street, NW, Suite 300 II Washington, DC 20036 
Member ofEarthShare II CFC #10627 
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To: 
Cc: 
From: 
Sent: 
Subject: 

Goffman, Joseph [Goffman .Joseph@epa.gov] 
Kurlansky, Ellen[Kurlansky.EIIen@epa.gov] 
Dennis, Allison 
Fri 8/28/2015 3:17:42 PM 
FW: Blue Green Alliance Meeting Request 

From: Ragland, Micah 
Sent: Friday, August 28, 2015 11:05 AM 
To: Enobakhare, Rosemary; Dennis, Allison; Kurlansky, Ellen 
Cc: Bond, Brian; Goffman, Joseph; Browne, Cynthia; Maddox, Donald 
Subject: RE: Blue Green Alliance Meeting Request 

for his meeting 
orcmo~sal Either myself or 

From: Enobakhare, Rosemary 
Sent: Friday, August 21, 2015 10:44 AM 
To: Dennis, Allison; Kurlansky, Ellen 
Cc: Ragland, Micah; Bond, Brian; Goffman, Joseph; Browne, Cynthia 
Subject: RE: Blue Green Alliance Meeting Request 

are me some 

From: Dennis, Allison 
Sent: Friday, August 21, 2015 10:42 AM 
To: Enobakhare, Rosemary; Kurlansky, Ellen 
Cc: Ragland, Micah; Bond, Brian; Goffman, Joseph; Browne, Cynthia 
Subject: RE: Blue Green Alliance Meeting Request 

I can by 
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From: Enobakhare, Rosemary 
Sent: Thursday, August 20,2015 2:13PM 
To: Dennis, Allison; Kurlansky, Ellen 
Cc: Ragland, Micah; Bond, Brian 
Subject: Blue Green Alliance Meeting Request 

Hi ladies, 

by 

On Monday, August 31st, the Blue Green Alliance will have folks in town from the Utility 
Workers Union of America, United Association/Pipefitters, and United Steelworkers, who have 
significant representation among workers in upstream gas activities and methane mitigation 
technology. They would like to meet with OAR's technical staff to discuss the proposed rule 
moving forward, and continued engagement on CTGs. Who from your team would be the best 
person for this meeting? Their schedule allows for an afternoon meeting. Let me know what 
your thoughts are. 

Thanks, 

Rosemary 

Rosemary Y. Enobakhare 

Deputy Director of Public Engagement and Faith-based Initiatives 

Office of the Administrator 

U.S. Environmental Protection Agency 

(202) 564-0276 (Desk) 
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U.S. Environmental Protection Agency 
Washington, D.C. 
August 28, 2015 

MEETING WITH BLUE GREEN ALLIANCE MEMBERS ON METHANE RULE 

DATE: 
LOCATION: 
CALL TIME: 
CONTACT: 

I. Purpose: 

August 31,2015 
5415WJC-N 
2:00PM ET 
Micah Ragland (202-564-7676) 
Rosemary Enobakhare (202-564-0276) 

YOU will have a meeting with representatives from BlueGreen Alliance (BGA) to discuss the 
methane rule proposal. BGA is a national partnership of 10 labor unions and 5 environmental 
organizations working to promote clean energy jobs in a green economy. 

BGA is a supporter of the methane proposal and would like to get a better understanding of the 
proposal to see what opportunities exist for American gas workers to identify and repair methane 
leaks throughout the U.S. energy sector. 

Specific questions and issues that will be raised during the meeting include: 

• What proportion of emissions reductions is EPA estimating to be derived among the 
balance of improved industry practices (i.e. extraction/capture, storage, transmission) 
from new and modified sources in the draft rule? 

• Improved operations and oversight, enhanced LDAR, better technology -result in 
safer practices and workplaces in addition to reducing emissions. What is the 
opportunity to ensure robust union programs regarding workplace safety, training, 
and operator qualification to foster the eventual implementation of the draft EPA 
rule? 

• CTGs- Are responses from regional air agencies regarding CTGs affirmative, and/or 
are there agencies within the Ozone Transport Region where labor union perspectives 
(with workers in most of the OTR states) and technical insight would be helpful? Is it 
reasonable to expect that CTGs will deliver the estimated methane reduction co
benefits? 

• Can we discuss the degree to which recovered commodity costs, productivity, and 
worker health and safety were factored into the rule's cost-benefit analysis? 
Should/can these be factored and/or highlighted as the rulemaking process moves 
fmward? 

• What are the long-term prospects of expanding to performance standards for existing 
sources in EPA's efforts moving forward, given that improving outmoded 
practices/technology in current operations may provide a significant opportunity for 
emissions reduction and reinvestment? 

• Are there any best practices that can be derived from the Clean Power Plan (where 
each of these groups has been heavily engaged) that will help these methane efforts 
across the finish line? 
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• Public comment period: 
o What technical or workforce development topics/issues would be helpful to 

highlight in detailed comments or testimony at the upcoming hearings? 
o What general frames/messages would be helpful in either these or comments 

from our member groups/general public? 
o Which underrepresented constituencies/stakeholders would be helpful to get 

on record supporting the rule? 
o Are there industry perspectives regarding cost and other challenges to 

implementation where union perspectives- given their first-hand experience 
with operations/implementation- would be helpful in countering? 

II. Participants: 

• YOU 
• Jim Harrison, National Representative, Utility Workers of America 
• Mike Mikich, Special Representative, United Association 
• Roy Houseman, Legislative Representative, United Steelworkers 
• Rob McCulloch, Director oflnfrastructure Programs, BlueGreen Alliance 
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To: Enobakhare, Rosemary[Enobakhare.Rosemary@epa.gov]; Dennis, 
Allison[Dennis.AIIison@epa.gov]; Kurlansky, Ellen[Kurlansky.EIIen@epa.gov] 
Cc: Bond, Brian[Bond.Brian@epa.gov]; Goffman, Joseph[Goffman.Joseph@epa.gov]; Browne, 
Cynthia[Browne.Cynthia@epa.gov]; Maddox, Donald[Maddox.Donald@epa.gov] 
From: Ragland, Micah 
Sent: Fri 8/28/2015 3:04:44 PM 
Subject: RE: Blue Green Alliance Meeting Request 

From: Enobakhare, Rosemary 
Sent: Friday, August 21, 2015 10:44 AM 
To: Dennis, Allison; Kurlansky, Ellen 
Cc: Ragland, Micah; Bond, Brian; Goffman, Joseph; Browne, Cynthia 
Subject: RE: Blue Green Alliance Meeting Request 

are me some 

From: Dennis, Allison 
Sent: Friday, August 21, 2015 10:42 AM 
To: Enobakhare, Rosemary; Kurlansky, Ellen 
Cc: Ragland, Micah; Bond, Brian; Goffman, Joseph; Browne, Cynthia 
Subject: RE: Blue Green Alliance Meeting Request 

+ 

From: Enobakhare, Rosemary 
Sent: Thursday, August 20,2015 2:13PM 
To: Dennis, Allison; Kurlansky, Ellen 

I can by 
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Cc: Ragland, Micah; Bond, Brian 
Subject: Blue Green Alliance Meeting Request 

Hi ladies, 

On Monday, August 31st, the Blue Green Alliance will have folks in town from the Utility 
Workers Union of America, United Association/Pipefitters, and United Steelworkers, who have 
significant representation among workers in upstream gas activities and methane mitigation 
technology. They would like to meet with OAR's technical staff to discuss the proposed rule 
moving forward, and continued engagement on CTGs. Who from your team would be the best 
person for this meeting? Their schedule allows for an afternoon meeting. Let me know what 
your thoughts are. 

Thanks, 

Rosemary 

Rosemary Y. Enobakhare 

Deputy Director of Public Engagement and Faith-based Initiatives 

Office of the Administrator 

U.S. Environmental Protection Agency 

(202) 564-0276 (Desk) 

[·p-~;;~-~-~~-P~~~~~y-] (Cell) 
L-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·.i 
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U.S. Environmental Protection Agency 
Washington, D.C. 
August 28, 2015 

MEETING WITH BLUE GREEN ALLIANCE MEMBERS ON METHANE RULE 

DATE: 
LOCATION: 
CALL TIME: 
CONTACT: 

I. Purpose: 

August 31,2015 
5415WJC-N 
2:00PM ET 
Micah Ragland (202-564-7676) 
Rosemary Enobakhare (202-564-0276) 

YOU will have a meeting with representatives from BlueGreen Alliance (BGA) to discuss the 
methane rule proposal. BGA is a national partnership of 10 labor unions and 5 environmental 
organizations working to promote clean energy jobs in a green economy. 

BGA is a supporter of the methane proposal and would like to get a better understanding of the 
proposal to see what opportunities exist for American gas workers to identify and repair methane 
leaks throughout the U.S. energy sector. 

Specific questions and issues that will be raised during the meeting include: 

• What proportion of emissions reductions is EPA estimating to be derived among the 
balance of improved industry practices (i.e. extraction/capture, storage, transmission) 
from new and modified sources in the draft rule? 

• Improved operations and oversight, enhanced LDAR, better technology -result in 
safer practices and workplaces in addition to reducing emissions. What is the 
opportunity to ensure robust union programs regarding workplace safety, training, 
and operator qualification to foster the eventual implementation of the draft EPA 
rule? 

• CTGs- Are responses from regional air agencies regarding CTGs affirmative, and/or 
are there agencies within the Ozone Transport Region where labor union perspectives 
(with workers in most of the OTR states) and technical insight would be helpful? Is it 
reasonable to expect that CTGs will deliver the estimated methane reduction co
benefits? 

• Can we discuss the degree to which recovered commodity costs, productivity, and 
worker health and safety were factored into the rule's cost-benefit analysis? 
Should/can these be factored and/or highlighted as the rulemaking process moves 
fmward? 

• What are the long-term prospects of expanding to performance standards for existing 
sources in EPA's efforts moving forward, given that improving outmoded 
practices/technology in current operations may provide a significant opportunity for 
emissions reduction and reinvestment? 

• Are there any best practices that can be derived from the Clean Power Plan (where 
each of these groups has been heavily engaged) that will help these methane efforts 
across the finish line? 
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• Public comment period: 
o What technical or workforce development topics/issues would be helpful to 

highlight in detailed comments or testimony at the upcoming hearings? 
o What general frames/messages would be helpful in either these or comments 

from our member groups/general public? 
o Which underrepresented constituencies/stakeholders would be helpful to get 

on record supporting the rule? 
o Are there industry perspectives regarding cost and other challenges to 

implementation where union perspectives- given their first-hand experience 
with operations/implementation- would be helpful in countering? 

II. Participants: 

• YOU 
• Jim Harrison, National Representative, Utility Workers of America 
• Mike Mikich, Special Representative, United Association 
• Roy Houseman, Legislative Representative, United Steelworkers 
• Rob McCulloch, Director oflnfrastructure Programs, BlueGreen Alliance 
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To: 
From: 

Goffman, Joseph [Goffman .Joseph@epa.gov] 
Jack Gerard, API 

Sent: Wed 1/13/2016 2:27:10 PM 
Subject: EPA Should Recognize Market-Driven Climate Progress 

January 13, 2016 

Dear Joseph, 

The Environmental Protection Agency (EPA) pledges to start 2016 "hitting the ground running" 
to build on a "monumental" 2015. In last week, EPA Administrator Gina McCarthy 
signaled her agency will continue its focus on methane and carbon regulations. 

Absent from EPA's plans was any acknowledgement that methane and carbon emissions are 
already down. Recognizing progress we've already made- and the market factors contributing 
to that success- is critical to avoiding costly, duplicative regulations that could undermine that 
progress, as well as economic growth. 

Carbon emissions from the power sector have fallen to near 20-year lows, according to data 
from the Energy Information Administration (EIA). We've more than 
any nation in the world. And we didn't need the administration's new Clean Power Plan to do it. 
'-""'-'='-='-"'-~~..!-!-==-"'~=has produced an abundance of affordable natural gas, and 
power plants have steadily switched to this cleaner-burning power source. 

Consumers are reaping the benefits in the form of lower prices. According to new EIA data, 
~~~~~angn~~~~~~~mw~~~~~~~~~~~~~~between 
2014 and 2015, driven "largely by lower natural gas prices." Rather than build on that proven, 
market-driven success, the Clean Power Plan encourages the power sector to rely on more 
intermittent sources like wind and solar, which could significantly increase energy costs for 
families and businesses. 

< ~nt from hydraulically 
fractured natural gas wells. Emissions have plunged while natural gas production has soared 
thanks to voluntary efforts and technological investments from the oil and natural gas industry. 
As the primary component of natural gas, methane is used to heat homes and generate clean
burning electricity; producers have every incentive to find new ways to capture and sell it to 
consumers. Imposing new regulations on top of the successful, voluntary system threatens to 
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undermine progress and make it more costly to produce the very natural gas that has been 
instrumental in cutting carbon emissions. 

While the EPA is making New Year's resolutions, here's a suggestion: Don't overlook the 
success of Our progress in reducing emissions has been achieved not 
through government-directed, one-size-fits-all regulations but through market forces and 
innovation from a skilled American workforce. Regulations that ignore market conditions and 
economic reality run the risk of that is saving consumers 
billions. 

Sincerely, 

Jack N. Gerard 
President & CEO 
API 

America's Climate and Energy Success Story 

The United States leads the world in both carbon reductions 
and oil and natural gas production. It's not just carbon; 
methane and ozone emissions are also down.==-'-'~~ 
about U.S. success in reducing emissions without 
sacrificing energy production and jobs. 

Follow our Blog to stay up-to-date 

To stay up-to-date on the latest energy-related news, there 
is no better place to check than the ~ll~ll'rJ__,_~='-'~-==· 

About API: 

API is a national trade association that represents all segments of America's 
technology-driven oil and natural gas industry. Its more than 625 members- including 
large integrated companies, exploration and production, refining, marketing, pipeline, 
and marine businesses, and service and supply firms - provide most of the nation's 
energy and are backed by a growing grassroots movement of more than 25 million 
Americans. The industry also supports 9.8 million U.S. jobs and 8 percent of the U.S. 
economy and, since 2000, has invested over $3 trillion in U.S. capital projects to 
advance all forms of energy, including alternatives. 
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Click to view this email in a browser 

If you no longer wish to receive these emails, please reply to this message with "Unsubscribe" in the subject line or simply click 
on the following link: Unsubscribe 

Jack Gerard, API 
1220 L Street, NW 
Washington, DC 20005 
us 
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To: 
From: 

Goffman, Joseph [Goffman .Joseph@epa.gov] 
Jack Gerard, API 

Sent: 
Subject: 

Tue 12/29/2015 2:28:10 PM 
Energy Policy Year in Review 2015 

December 29, 2015 

Dear Joseph, 

2015 ends on a high note for U.S. energy policy as Congress voted to repeal the obsolete, 
'70s-era ban on crude exports. agree that lifting the restrictions will put 
downward pressure on gas prices, reduce the trade deficit, and provide a boost to economic 
growth and U.S. energy production. 

Throughout the year, our status as the world's leading producer of oil and natural gas 
continued to provide savings to American families and businesses while significantly 
enhancing our energy security. A review of the year's energy developments shows how the 
American energy renaissance is paying off for consumers while also demonstrating that 
policymakers have some work to do in 2016: 

Renewable Fuel Standard Threatens Engines, Economy: Ethanol volume mandates 
released in November by the EPA fall short in ensuring that Americans have access to fuels 
they can safely use in their vehicles. Ninety percent of vehicles on the road today are 
manufacturer-approved to use fuel blends with no more than 10 percent ethanol. Although 
EPA used its waiver authority to partially lower ethanol mandates, ="-'=='-="'~~'"-=-'-""== 
is necessary to prevent harm to the economy. 

White House Rejects Keystone XL Pipeline: After seven years of exhaustive study and five 
positive State Department reviews, and its 
42,000 jobs. An overwhelming majority of American voters supported this shovel-ready project 
that would have enhanced American energy security. To realize the full benefits of the 
American energy resurgence, policymakers must prioritize updating the nation's energy 
infrastructure, which could generate up to $1.15 trillion in new private capital investment and 
support 1.1 million new jobs. 

Missed Offshore Opportunities: Despite strong national and state-level support for offshore 
energy development, government policy keeps 87 percent of federally controlled offshore 
acreage off limits to energy exploration. released by the Interior 
Department in January did little to lift restrictions. The five-year plan for 2017- 2022 only 
includes one potential Atlantic lease sale - and not until 2021. Promising areas in the Pacific, 
Arctic and Eastern Gulf of Mexico remain locked away. 

New Ozone Rules Could Be Costliest Regulations Ever: New ozone regulations released 
by the Environmental Protection Agency (EPA) in early October could place one-third of U.S. 
counties out of attainment and subject to costly mitigation measures- even though ozone 
levels have already dropped 18 percent since 2000. The threaten to redirect 
resources away from creating jobs and toward meeting a standard that does not need to be 
tightened. 
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released in June concluded that tracking has not led to widespread, systemic impacts on 
drinking water. The Washington Post said of the report, "Given the economic and 
environmental benefits of using domestically tracked natural gas -which produces less 
carbon dioxide than coal when burned- the arguments for tracking bans continue to look very 
weak." 

American Energy Renaissance Drives Consumer Savings: The summer driving season 
kicked off with Memorial Day gas prices at five-year lows. The trend continued throughout the 
year, with Labor Day prices reaching 11-year lows and Thanksgiving gas prices approaching 
$2.00 per gallon due to increases in global market stability driven largely by U.S. production 
gains. Overall, the hydraulic fracturing-driven American energy resurgence is~~"'-'-'~~~ 
='-~~~~='-'="-"'--'-'='~=~~= per household. 

U.S. Leads on Emissions Reductions: At the high-profile Paris climate conference, the 
United States occupied a unique position: We lead the world in both emissions reductions and 
production of oil and natural gas. Thanks to the availability and affordability of clean-burning 
natural gas, U.S. carbon emissions are near 20-year lows. Methane emissions have also 
dropped. U.S. success demonstrates that can reduce emissions 
without sacrificing energy production or economic growth. 

Recent polling shows a bipartisan majority of American voters agree that increased energy 
access could help create jobs (86 percent), stimulate the economy (84 percent), strengthen 
energy security (85 percent) and lower consumer energy costs (78 percent). When Congress 
reconvenes in 2016, policymakers should follow the lead of their constituents and make pro
energy policies a top priority. 

Sincerely, 

Jack N. Gerard 
President & CEO 
API 

Vote4Energy 

Energy isn't a partisan issue. It's about prosperity, security 
and seizing America's historic opportunity to achieve lasting 
global energy leadership. The -'-=~==-"'u.-::='-'=='-'
seeks to promote an all-of-the-above energy strategy based 
on science and facts, not political ideology. 

Follow our Blog to stay up-to-date 

To stay up-to-date on the latest energy-related news, there 
is no better place to check than the ~JJ~li':t,''--'-'~~~-==· 
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About API: 

API is a national trade association that represents all segments of America's 
technology-driven oil and natural gas industry. Its more than 625 members- including 
large integrated companies, exploration and production, refining, marketing, pipeline, 
and marine businesses, and service and supply firms- provide most of the nation's 
energy and are backed by a growing grassroots movement of more than 25 million 
Americans. The industry also supports 9.8 million U.S. jobs and 8 percent of the U.S. 
economy and, since 2000, has invested over $3 trillion in U.S. capital projects to 
advance all forms of energy, including alternatives. 
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If you no longer wish to receive these emails, please reply to this message with "Unsubscribe" in the subject line or simply click 
on the following link: Unsubscribe 

Jack Gerard, API 
1220 L Street, NW 
Washington, DC 20005 
us 
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To: 
From: 

Goffman, Joseph [Goffman .Joseph@epa.gov] 
Jack Gerard, API 

Sent: Wed 10/14/2015 1 :27:24 PM 
Subject: New Ozone Regulations Could be Costliest Ever 

October 14, 2015 

Dear Joseph, 

Job creation is about to get more difficult in America. New ozone regulations released by the 
Environmental Protection Agency (EPA) will place one-third of U.S. counties out of attainment 
and subject to costly mitigation measures. From factories paying to install additional emissions
control technology to construction projects denied government permits they need to get off the 
ground, threaten to redirect resources away from creating jobs and 
toward meeting a standard that does not need to be tightened. 

Ozone levels have already dropped 18 percent since 2000 even though the current standards 
haven't been fully yet. In fact, the current standard of 75 parts per billion (ppb) 
imposed in 2008 is so strict that many areas are still struggling to meet it. EPA acknowledged 
as much recently by granting 19 -including St. Louis, Cleveland, 
Pittsburgh, Philadelphia and Washington, D.C.- more time to comply. If so many jurisdictions 
have difficulty meeting the current standard, how much more costly could it be to achieve the 
new standard of 70 ppb? 

Very costly. Virtually overnight, EPA's new rule increased the number of counties facing non
attainment status from 217 to 958- a fourfold increase. Even pristine areas with no industrial 
activity such as national parks will potentially be out of attainment. It's no wonder hundreds of 
business groups across the nation representing manufacturers, builders, contractors and other 
job creators the administration to keep the current standards in place. 

Unfortunately, the EPA has chosen to ignore the science and move ahead with=-"='-'=-'-="':.=._ 
~~=~that could be the most costly in history despite ample evidence that new standards 
are not necessary to protect public health. 

Further tightening the standards will not improve air quality any faster. What it will do is stifle 
job growth and harm the economy. It's time for Congress to step in and block this unnecessary 
and costly regulation. 

Sincerely, 

Jack N. Gerard 
President & CEO 
API 

Current Ozone Standards Protect Public Health 

Multiple experts agree that new ozone standards are not 
necessary to protect public health. There are "no detectable 

ED_000738_00003924-00001 



public health benefits" associated with ozone reductions, 
according to congressional testimony from NextHealth 
Technologies' chief sciences officer. about the 
science of ozone and public health. 

About API: 

latest 
than 

API is a national trade association that represents all segments of America's 
technology-driven oil and natural gas industry. Its more than 625 members - including 
large integrated companies, exploration and production, refining, marketing, pipeline, 
and marine businesses, and service and supply firms - provide most of the nation's 
energy and are backed by a growing grassroots movement of more than 25 million 
Americans. The industry also supports 9.8 million U.S. jobs and 8 percent of the U.S. 
economy and, since 2000, has invested over $3 trillion in U.S. capital projects to 
advance all forms of energy, including alternatives. 

If you no longer wish to receive these emails, please reply to this message with "Unsubscribe" in the subject line or simply click 
on the following link: Unsubscribe 

Jack Gerard, API 
1220 L Street, NW 
Washington, DC 20005 
us 
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To: 
From: 
Sent: 
Subject: 

Joseph Gottmarf·-·-·-Per~i"o_n.afPI+vacy-·-·-·1 
Goffma n. Jose ph'@e-pii~gov-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-' 

Sat 4/2/2016 7:50:08 PM 
Fwd: Additional materials for Monday 

- Joseph Goffman 
Sent from my iPhone 

Begin forwarded message: 

From: "Stewart, Lori" 
Date: April 1, 2016 at 4:24:38 PM EDT 
To: "McCabe, Janet" 
Cc: "Cyran, Carissa" 

Joseph" 
Subject: Additional materials for Monday 

"Jones, Marlene" 
"Goffman, 

Janet, here are some materials that weren't ready before you left. First, are the roll-out documents 
for Monday's Climate and Health WH event: 

Second, are numerous files on for the pre-brief on Monday for the Moving Forward Network 

meeting (on Tuesday). OTAQ and OAQPS had input on the Background/talker document (last in 
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list). We'll print these for Monday. 
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Charles Lee 
Deputy Associate Administrator for Environmental Justice 
Environmental Protection Agency 
1200 Pennsylvania Avenue, N.W. 
Washington, DC 20460 

7/14/2015 

Re: Draft EJ 2020 Action Agenda Framework Comment Letter 

Dear Mr. Lee: 

The Moving Forward Network (the Network) thanks the Environmental Protection 

Agency (EPA) for the opportunity to provide comments on EPA's Draft EJ 2020 Framework, and 

for extending the deadline for us to do so. We also thank you for providing a webinar on the 

Draft EJ 2020 Framework to our members, and for EPA's recent release ofEJ Screen-an 

important tool for identifying localized cumulative impacts. 

The Moving Forward Network is a national coalition of community-based organizations, 

advocates, scientists, researchers, faith-based organizations, and others committed to reducing 

the public health harms our country's freight transportation system creates. The Network is 

comprised of approximately 3 8 organizations and academics in 18 states, including New York, 

New Jersey, California, Illinois, Kansas and Texas, where large ports, rail yards and other freight 

corridors reside. Importantly, Network members include individuals who live in and work 

directly with environmental justice communities. Accordingly, the Network has a personal stake 

in how EPA develops its EJ 2020 plan, and makes the following recommendations: 

1. EJ 2020 should identify reducing air pollution from the national freight 
transportation system (e.g., ports, rail yards, busy truck corridors and distribution 
centers) as a top priority 

The Draft Framework (section III.C) requests input on "critical nationwide program areas 
that matter to overburdened communities on which [EPA] should focus national attention." 
Freight-related air pollution meets this standard. Diesel emissions from our freight system 
present a national environmental justice crisis. 

Nearly a decade ago, EPA recognized that more than 13 million people (3. 5 million of 
whom are children) live near major marine ports or rail yards, and that these individuals are 
disproportionately low-income communities of color and susceptible to increased health risks 
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from air pollution. 1 These figures do not include the approximately 45 million individuals who 
live within 300 feet of a highway2 or close to large distribution centers where diesel emission 
sources congregate. Moreover, these facilities and corridors are expected to expand in the 
coming decades, potentially affecting even more individuals, and contributing to violations of 
clean air standards and creating toxic hot spots. The U.S. Army Corps of Engineers estimates 
that "imports [are] expected to grow more than fourfold and exports expected to grow more than 
sevenfold over the next 30 years."3 Ports and industries are investing billions to expand their 
infrastructure to accommodate this expected growth. 4 

Conventional cargo movement relies on diesel powered ships, trucks and trains that emit 
dangerous particulate matter (PM) and nitrogen oxides, exposure to which results in a wide range 
of adverse health effects, including increased rates of asthma, cardiovascular disease, heart 

1 Office of Transportation and Air Quality (OTAQ), U.S. Environmental Protection Agency (EPA) (2008, March). 
Regulatory Impact Analysis: Control of Emissions of Air Pollution from Locomotive Engines and Marine 
Compression Ignition Engines Less than 30 Liters Per Cylinder, EPA420-R-08-001, p. 2-57. Retrieved from http:// 
www.regulations.gov/#!documentDetail;D=EPA-HQ-OAR-2003-0190-0938. 

2 See Office of Transportation and Air Quality (OTAQ), EPA (2015, May 22).Near Roadway Air Pollution and 
Health. Retrieved from http://www.epa.gov/otaq/nearroadway.htm. 

3 Institute for Water Resources, U.S. Army Corps of Engineers (Army Corps) (2012, June 20). U.S. Port and Inland 
Waterways Modernization: Preparing for Post-Panamax Vessels, p. iii. Retrieved from http:// 
www. i wr. us ace. army .mil/Portals/7 0/ docs/portswaterways/rpt/ 
June_ 20 _ U.S._Port_ and _Inland_ Waterways _Preparing_ for _Post_Panamax _Vessels. pdf. 

4 Ibid, p. xvi. 
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attacks, strokes, premature death, low birth weight, and premature birth. 5 In June 2012, the 
International Agency for Research on Cancer, a part of the World Health Organization, classified 
diesel engine exhaust as carcinogenic to humans after determining that there was "sufficient 
evidence that exposure is associated with an increased risk for lung cancer."6 Moreover, major 
freight operations are happening in counties that already violate federal clean air standards. The 
American Association of Port Authorities has identified nearly 40 U.S. ports that reside in 
counties that are in non-attainment of federal ozone and PM 2.5 standards. 7 

In addition to posing a nationwide environmental justice problem, air pollution from 
freight operations would greatly benefit from comprehensive national solutions. EPA is uniquely 
positioned to adopt standards that will benefit all communities near freight facilities. 
Furthermore, while some states and ports have undertaken meaningful diesel reduction measures, 
emissions standards for heavy duty trucks, marine vessels and locomotives often remain outside 
the legal authority of states and ports. National standards, therefore, are critical to achieving 

5 Kuenzli, N., Jerrett, M., Mack, W.J., Beckennan, B., LaBree, L., Gilliland, F., Thomas, D., and Hodis, H.N. 
(2005). Ambient Air Pollution and Atherosclerosis in Los Angeles. Environmental Health Perspective, 113, p. 
201-206; Miller, K.A., Siscovick, D.S., Sheppard, L., Shepherd, K., Sullivan, J.H., Anderson, G.L., and Kaufman, 
J.D. (2007). Long-term Exposure to Air Pollution and Incidence of Cardiovascular Events in Women. New England 
Journal of Medicine 1(356), p. 447-458; Hoffman, B., Moebus, S., Mohlenkamp, S., Stang, A., Lehman, N., 
Dragano, D., Schmermund, A., Memmesheimer, M., Mann, K., Erbel, R. and Jockel, K.H. (2007). Residential 
Exposure to Traffic Is Associated With Coronary Atherosclerosis. Circulation, published online. DOl: 10.1161 I 
CIRCULATIONAHA.107693622; Pope, C.A., Muhlestein, J.B., May, H.T., Renlund, D.G., Anderson, J.L., and 
Home, B.D. (2006). Ischemic Heart Disease Events Triggered by Short-tenn Exposure to Fine Particulate Air 
Pollution. Circulation, 114, p. 2443-2448; Schwartz, J., Slater, D., Larson, T.V., Person, W.E. and Koenig, J.Q. 
(1993). Particulate Air Pollution and Hospital Emergency Room Visits for Asthma in Seattle.American Review of 
Respiratory Disease, 147, p. 826-831; Jerrett, M., Burnett, R.T., Ma, R., Pope, C.A., Krewski, D., Newbold, K.B., 
Thurston, G., Shi, Y., Finkelstein, N., Calle, E.E. and Thun, M.J. (2005). Spatial Analysis of Air Pollution and 
Mortality in Los Angeles. Epidemiology, 16, p. 727-736; Mustafic, H., Jabre, P ., Caussin, C., Murad, M.H., 
Escolano, S., Tafflet, M., Perier, M.C., Marijon, E., Vernerey, D., Empana, J.P. and Jouven, X. (2012). Main Air 
Pollutants and Myocardial Infarction: A Systematic Review and Meta-analysis. Journal of the American Medical 
Association. All Rights Reserved. (JAMA),307(7), p. 713-721; Wellenius, G.A., Burger, M.R., Coull, B.A., Schwartz, 
1., Suh, H.H., Koutrakis, P., Schlaug, G., Gold, D.R. and Mittleman, M.A. (2012). Ambient Air Pollution and the 
Risk of Acute Ischemic Stroke. Archives of Internal Medicine, 172(3), p. 229-234; Bay Area Air Quality 
Management District (2012, August). Understanding Particulate Matter: Protecting Public Health in the San 
Francisco Bay Area, Draft. Retrieved from http://www.baaqmd.gov/~/media/Files/Planning%20and%20Research/ 
Plans/PM%20Planning/UnderstandingPM_Draft_Aug%2023.ashx; Ritz, B., Wilhelm, M. and Zhao, Y. (2000). Air 
Pollution and Infant Death in Southern California, 1989-2000. Pediatrics, 118, p. 493-502; Ritz, B., and Wilhelm, 
M. (2003). Residential Proximity to Traffic and Adverse Birth Outcomes in Los Angeles County, California, 1994-
1996. Environmental Health Perspectives, 111, p. 207-216; Wilhelm, M., and Ritz, B (2005). Local Variations in CO 
and Particulate Air Pollution and Adverse Birth Outcomes in Los Angeles County, California, USA. Environmental 
Health Perspectives, 113, p. 1212-1221. 

6 International Agency for Research on Cancer (IARC), World Health Organization (WHO) (2012, June 12). !ARC: 
diesel engine exhaust carcinogenic, p. 1. Retrieved from http://www.iarc.fr/en/media-centre/pr/2012/pdfs/ 
pr213 _ E.pdf. 

7 American Association of Port Authorities (AAPA) (2013).Port Communities in Non-Attainment Areas for National 
Ambient Air Quality Standards. Retrieved from http://www.aapa-ports.org/Issues/content.cfm?ItemNumber=1278. 
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demonstrable improvements in air quality across the entire country and throughout the national 
freight system. 

2. EPA can achieve its EJ 2020 Framework goals by identifying freight-related air 
pollution as a top priority and undertaking specific actions to curb those emissions 

The Draft Framework articulates the following three goals: (1) deepen environmental 

justice practice within EPA programs to improve the health and environment of overburdened 

communities; (2) collaborate with partners to expand our impact within overburdened 

communities; and (3) demonstrate progress on outcomes that matter to overburdened 

communities. The Network supports each of these goals. The following actions will help EPA 

achieve each of them within the context of reducing air pollution from the freight transportation 

system; 

• After identifying freight-related air pollution as a priority in EJ 2020, EPA should direct 
each of its ten regions to identify and prioritize actions in communities maximally 
exposed to or affected by goods movement-related facilities and activities. EPA's EJ 
Screen, a review of recent scientific literature on diesel exhaust, and collaboration with 
community partners will be key to this process. 

• EPA should foster regular meetings in each region with environmental justice 
communities adversely affected by freight-related air pollution, and identify short-term 
and long-term goals that address the unique needs of each community while aiming to 
clean-up the freight system as a whole. 

• EPA should expeditiously begin the rulemaking process for regulations that will directly 
reduce emissions from goods movement sources, including but not limited to new engine 
standards for locomotives, heavy-duty trucks, ocean-going vessels and cruise ship 
terminals. These standards should require the development and widespread use of zero
emission technologies. 

• EPA should ensure states are effectively addressing freight pollution in their state 
implementation plans (SIPs). In non-attainment regions heavily impacted by freight 
emissions, EPA must ensure that SIPs include all reasonably available control measures 
for freight sources. 

• EPA should issue guidance on diesel emission reduction measures for freight sources to 
facilitate the development and use of zero-emission technologies, and underscore the 
importance of reducing such emissions in connection with addressing pollution in 
nonattainment areas. 

• EPA should advocate for environmental justice, mitigation and transparency in the 
permitting process (e.g., NEPA process) for major freight infrastructure projects, 
especially for those projects proposed in communities identified as already 
disproportionately impacted by freight and/or in nonattainment areas. 
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Over the course of the next year, the Network will be expanding upon each of these 

recommendations because of the vital importance of these public health threats facing millions 

throughout the nation. Our hope is to forge a long-term partnership with the Agency to tackle 

freight pollution once and for all. EJ 2020 provides a ripe opportunity to solidify this 

partnership. 

Thank you for considering our comments. If you have any questions, please contact 

Angelo Logan at alogan@oxy.edu or (213) 258-5157. 

Sincerely, 

Angelo Logan 

Moving Forward Network 

Melissa Lin Perrella 

Natural Resource Defense Council 

Deborah Kim Gaddy 

Clean Water Action (NJ) 

Jesse Marquez 

Coalition for a Safe Environment 

Juan Parras 

Texas Environmental Justice Advocacy Services 

Eric Kirkendall 

Diesel Health Project, Inc. 

Jesse N. Marquez 

Coalition for a Safe Environment 

Bruce Strouble 

Citizens for a Sustainable Future, Inc. 

Andrea Hricko, MPH 
Keck School of Medicine of University of Southern California 
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Adrian Martinez 

Earth justice 

Martha Matsuoka 

Urban & Environmental Policy Institute 

Occidental College 

David Bensman 

Rutgers University School of Management & Labor 

Joel Ervice 

Regional Asthma Management & Prevention (RAMP) 

Howard Page 

Steps Coalition 

Skip Mikell 

Charleston Community Research to Action Board 

Humberto Lugo 

Comite Civico Del Valle, Inc. 

Mark Lopez 

East Yard Communities for Environmental Justice 

Adrian Shelley 

Air Alliance Houston 

Sylvia Betancourt 

Long Beach Alliance for Children with Asthma 

Ana Baptista 

The New School 

Margaret Gordon 

West Oakland Environmental Indicators Project 

Penny Newman 

Center for Community Action and Environmental Justice 
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Vern ell Cutter 

Georgia Research Environmental Economic Network, Inc. 

Jessica Hendricks 

Global Community Monitor 

Gisele Fong 

End Oil, Inc. 

Rev. Earl W. Koteen 

Sunflower Alliance 

Saleem Chapman 

Clean Air Council 

Joseph Della Fave 

Ironbound Community Corporation 

Amy Goldsmith 

Coalition for Healthy Ports 

Rebecca Saldana 

Puget Sound Sage 

MFN Allies: 

Fernando Losada 

National Nurses United 

DonAnair 

Union of Concerned Scientists 

Omar Muhammad 

Low Country Alliance for Model Communities 

Denny Larson 

Community Science Center 
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Bahram Fazeli 

Communities for a Better Environment 

Drew Wood 

California Kids IAQ 

Ricardo Pulido 

Community Dreams 

Pastor Alfred Carrillo 

Apostolic Faith Center 

cc: Matthew Tejada 
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must act promptly and forcefully to 
by requiring the use of zero 

emissions transportation technology. This is an Environmental 
Justice imperative. 

• Deadly diesel emissions • Low-income communities 

from the trucks, trains of color, particularly 

and ships that transport African-American and 

freight throughout the Hispanic communities 

country cause very high adjacent to our sea and 

rates of asthma in children inland ports, and along 

and premature adult the nearby highway 

deaths from lung cancer, corridors on which 

heart disease, stroke and diesel trucks travel, 

neurological disorders. 

should 
emissions from freight. 

are the most severely 

and disproportionately 

affected. 

• Diesel freight traffic will 

increase substantially 

over the next several 

decades and already 

produces over 500 million 

metric tons of greenhouse 

gases annually, a major 

contributor to global 

climate change. 

to reduce 

should whenever 
and wherever freight-related projects are proposed to ensure that 
the health of communities is protected. 

and providing guidance. 

should hold regular meetings with affected communities in 
each of its Regions so that they can help 

and identify the actions necessary to achieve them. 
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Over thirteen million Americans live in neighborhoods 

in which they are exposed to deadly diesel emissions 

from ships, trains and trucks that carry freight into 

and out of ports and rail yards throughout the country. 

Another forty-five million live along the highway corridors 

used for the same purpose. Every day and night, doctors 

serving these communities treat children struggling for 

breath as asthma attacks their lungs. Their colleagues 

treat adults for diseases resulting in premature deaths 

from lung cancer, heart disease, stroke and neurological 

disorders. Numerous studies show that the diesel

powered freight transportation vehicles, whose emissions 

of fine particulate matter and nitrogen dioxide produce 

elevated levels of these illnesses, are also major sources 

of greenhouse gas emissions, contributing 500 million 

metric tons annually as of2012. 

"Diesel death zones" are the least known but among the 

most urgent environmental justice issues of our times. 

They can be eradicated in short order however with 

the zero emissions technology now available, if there 

is political will to take appropriate action. The Moving 

Forward Network, a growing national coalition of forty

five member organizations including community based 

groups, national environment organizations and academic 

institutions in twenty major cities, representing over two 

million people has outlined a detailed program to reduce 

diesel emissions that is well-within EPA Administrator, 

Gina McCarthy's statutory authority to implement 

In this brief we provide an account of the ways in which 

diesel freight emissions jeopardize the health of low

income communities of color, predominantly African

American and Hispanic communities as well as a set of 

recommendations that would solve this problem if the EPA 

is willing to act on them. A more detailed version of this 

brief was provided to the EPA Administrator in a letter of 

December, 2015 that is available 
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THE PROBLEM 

Freight Operations Emit 
Deadly Diesel Exhaust 
that Destroys the Health of 
Exposed Communities While 
Also Contributing Significantly 
to Global Climate Change 

Nearly a decade ago, EPA recognized that more than 

13 million people, predominantly low-income African

Americans and Hispanics (including 3.5 million children, 

live near major marine ports or rail yards, and are thereby 

exposed to substantially increased health risks from air 

pollution.1 These figures do not include the approximately 

45 million individuals who live within 300 feet of a 

highway or close to large distribution centers where 

diesel emission sources congregate. 

Conventional cargo movement relies on diesel powered 

ships, trucks, and trains that emit dangerous particulate 

matter (PM) and nitrogen oxides (NOx). These operations 

often are located in regions that already violate federal 

clean air standards.3 The American Association of Port 

Authorities has identified nearly 39 U.S. ports located 

in counties that are designated non-attainment for the 

federal ozone and PM 2.5 standards.4 

Epidemiology studies have consistently demonstrated that 

children and adults living in close proximity to sources of 

air pollution, such as busy roadways, have poorer health 

outcomes, including but not limited to: 

Asthma, poor lung development, and other respiratory 
diseases; 

Cardiovascular disease; 

Lung cancer; 

Pre-term births and infants with low birth weight 

Premature death. 

As a result, communities near freight facilities experience 

increased illness and death, emergency room visits, 

doctor visits, hospital admissions, and missed school 

days. In June 2012, the International Agency for Research 

on Cancer, a part of the World Health Organization, 

classified diesel engine exhaust as carcinogenic to 

humans after determining that there was "sufficient 

evidence that exposure is associated with an increased 

risk for lung cancer.'5 EPA itself has listed diesel 

particulate matter as a mobile source air toxic. 

Note: This figure compares combined Port of Los Angeles and 

Port of Long Beach NOx emissions with the highest NOx refinery 

and power plant in South Coast Air Quality Management District 

(SCAQMD) jurisdiction, which includes the South Coast and Salton 

air basins. Since the power plant with the highest NOx emissions in 

SCAQMD jurisdiction is in the Salton air basin rather than the South 

Coast air basin, a high-emitting power plant close to the ports (OWP 

Haynes Generating station) is also included6 

Freight operations also produce greenhouse gases like 

carbon dioxide (C02), which trap heat in the Earth's 

atmosphere and contribute to global climate change. 

Freight transport in 2013 was the third largest category 

of C02 emissions, and contributed 10.2% of all C02 

emissions from fossil fuel combustion? Only electricity 

generation from coal and on-road mobile source 

combustion (excluding freight trucks) contribute more, at 

30.5% and 20.3% respectively.8 Emissions from freight 

in the U.S. are on par with total 2010 C02 emissions from 

countries like France (513 MMT C02 Eq) and Australia 

(560 MMT C02 Eq).9 
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THE PROBLEM 

Low-Income Communities of 
Color are Disproportionately 
Exposed to Freight-Generated 
Emissions 
In 2007, ICF International conducted a study for EPA 

looking at the demographic composition of those living 

near U.S. ports and rail yards!0 The study analyzed who is 

exposed to significant levels of diesel particulate matter 

(DPM), defined as levels that exceed 2.0 ug/m3.11 ICF 

found that of households and populations living near 

U.S. ports and rail yards in 2000, there was a greater 

proportion of people earning lower incomes (less than 

$10,000 and $10,000-$29,999) and people of color as 

compared to proportions in the nation as a whole!2 

Another study examined demographic disparities in 

exposure at U.S. ports.13 Based on data from 43 ports and 

Census 2000 figures, results suggest that over 4 million 

people in the U.S. are exposed to port-related DPM 

concentrations that exceed a 100-per-million carcinogenic 

health risk if the exposure concentration were maintained 

for 70 years 14 With respect to income and race the study 

revealed the following: 

Almost two times more low-income households 
(i.e. 1999 incomes less than $10,000) are exposed to 
dangerous levels of DPM than the proportion of low
income households in the U.S. population as a whole. 

In Oakland, CA and Nashville, TN, the proportion of 
low-income households facing this high risk is more 
than 5 times the proportion of low-income residents in 
the metropolitan area. 

In Cincinnati, OH, the proportion of low-income 
households facing this high risk is more than 4 times 
the proportion in the metropolitan area. 

In Cleveland, OH and Paulsboro, NJ, the proportion of 
low-income households facing this high risk is more 
than 3 times the proportion in the metropolitan area. 

Blacks 
made up a proporlion of 
the high-risk population 
that was 3 times their 

proportion of the 
US population 

Hispanics 
made up a proportion of 
the high-risk population 

that was twice their 
proportion of the 
US population 

African-Americans made up a proportion of the high
risk population that was 3 times their proportion of the 
U.S. population. 

Hispanics made up a proportion of the high-risk 
population that was twice their proportion of the U.S. 
population. 

In Oakland, CA, the proportion of African-Americans 
exposed to these concentrations was more than 7 
times the proportion in the metropolitan area. 

In Gary, IN, the proportion of African-Americans 
exposed to these concentrations was more than 5 
times the proportion in the metropolitan area. 

In Chicago, IL and Nashville, TN, the proportion of 
African-Americans exposed to these concentrations 
was more than 4 times the proportion in the 
metropolitan areas. 

In Paulsboro, NJ, the proportion of Hispanics was more 
than 6 times the proportion in the metropolitan area. 

In Cleveland, OH, the proportion of Hispanics was 
more than 5 times the proportion in the metropolitan 
area. 

Further, a demographics analysis of people living near 

busy terminals at the Port of New York/New Jersey shows 

that there is a higher share of minority and low-income 

households living near that port than in the state of New 

Jersey and the NY/NJ metropolitan area. Specifically, 

87.9% of the individuals living within 300 meters of the 

Port of Elizabeth, Port of Newark and Howland Hook, 

NY container terminals are considered "minority," in 

comparison to 40.7% in the state of New Jersey and 51.1% 

in the NY/NJ metropolitan area!5 
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THE PROBLEM 

Freight Operations are 
Increasing, Further 
Threatening Public Health 
Freight operations will intensify over the coming 

decade, potentially affecting even more individuals and 

contributing to violations of clean air standards, as well 

as creating toxic hot spots. By 2020, the total volume of 

cargo shipped by water is expected to be double that of 

2001 volumes.16 By way of example, in 2020, the Ports of 

Los Angeles and Long Beach are expected to handle the 

equivalent of 36 million 20-foot containers annually--more 

than twice the container volume flowing through these 

two ports in 2007!7 Further, the Panama Canal expansion 

will be completed in April2016.18 Ports in the eastern U.S. 

and elsewhere have been expanding to accommodate 

more container volume, and some of the biggest ships in 

the world are able to carry up to 14,000 containers. These 

expansion projects could shift where international cargo 

is moved--adding to existing pollution in some areas and 

creating new impacts in others. 

Further, with the tightening of the federal ozone standard, 

we can expect that diesel-powered ships, trucks, trains 

and equipment used to sustain freight operations will 

pose attainment problems for many regions. 
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March 29, 2016 

Gina McCarthy 
Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, N.W. 

as1ungtc1n, DC 20460 

Re: Near-Te1·m Actions for P1·otecting Public Healtb an(J Advancing a Long-Term 
Agenda to Address Freight Pollution 

Dear Administrator McCar1hy: 

On December 7. 2015, the Moving Forward Network (MFN) sent you a letter outlining 
actions US-EPA should take to reduce dangerous air pollution generated by our nation's freight 
transportation system. MFN recognizes that those recommendations represent a long-term 
agenda to address freight pollution. Below, we outline several near-term actions that this 
administration can take to provide immediate benefits and put EPA on the right course toward 
the long-term agenda. 

1. Lay the Groundwork for National Regulations. 

• Create an internal EPA "Freight Working Groupn charged with outlining regulatory and 
non-regulatory actions EPA can take to address f!·eight and coordinating the 
additional work described below. This work group include representatives from 
the Office of Air and Radiation (including Office of Transportation and Air Quality, and 
Office of Air Quality Planning and Standards), Office of General Counsel, Office of 
Envirmnnental Justice, and Office of Enforcement and Compliance Assurance. 

• Direct the Office of Air Quality and Standards to prepare a report inventorying 
emissions from freight facilities, demographic and socio-economic data on 
sun·ounding communities, and identifying those communities that are maximally exposed 
to, or affected by, freight-generated emissions; 

• Direct the Office of Transportation and Air to prepare technology assessments for 
public review and comment on current including zero-emission 
technologies, for reducing emissions from sources (including heavy- and 
medium-duty trucks, locomotives, ships, and non-road equipment); and 

• Direct the Office of General Counsel to prepare a legal memo on EPA's authority to 
adopt indirect source review rules for federally assisted indirect sources. 
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2. Provide Tools and Guidance for State and Local Action to Address Freight Pollution. 

• Direct the Office of Air Quality Planning and Standards, along with the Office of 
Transportation and Air quality, to develop guidance on how to quantify and include 
freight-related emissions in state implementation plan inventories so that solutions to 
address pollution from freight activities can be more readily identified. 

• Direct the Freight Working Group to outline a menu of regulations that state and local 
governments have Clean Air Act authority to adopt to reduce air from the 
freight sector (e.g., fleet rules, indirect source rules, and idling 

• Revise EPA's grantmaking programs to target funding for zero-emission technologies 
and accelerated compliance with regulatory requirements. 

3. Elevate Regional Office Engagement on Freight Issues. 

• Direct all Regional Administrators to schedule regular meetings with environmental 
justice communities adversely affected by freight-related pollution, and to develop 
actions for addressing that pollution that are informed by directly-impacted communities 
as well as the reports, guidance documents, and other efforts mentioned above. 

revtew 
\.dtmrt1strat1Dl'S to prioritize resources for robust EPA environmental 

treJtgll1t-reum~a projects subject to NEP A. 

Taking these steps will directly improve air quality for freight communities across the country. 
We have been with a variety of US-EPA staff and we hope to continue to build a 
partnership with the to address freight MFN has an in-person meeting with 
you on April 5111 to discuss the December 7, 5letter and request your action on this letter. We 
hope for a response to these recommendations at this meeting. We look forward to working with 
you. 

If you have any questions, please contact Angelo Logan at alogan@oxy.edu or (213) 258-5157. 

Sincerely, 
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December 7, 2015 

Gina McCarthy 
Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, N.W. 
Washington, DC 20460 

Email:~~~~~=~~~ 
Fax: 1-202-501-1450 

Dear Administrator McCarthy: 

The Moving Forward Network (the Network) writes to request a meeting with you and your 
staff in January 2016 to discuss actions that EPA can take to address the devastating health and 
environmental consequences that freight activities impose on communities across the country. We 
also invite you to address the Network at our annual gathering in February 2016 before the New 
Partners Smart Growth Conference in Portland, Oregon. In anticipation of these meetings, we have 
attached information on how freight-related emissions adversely affect the health of environmental 
justice communities, and detail actions that EPA should take to reduce these effects. 

As you may recall, in July 2015, we introduced the Network to you via letter and campaign 
video The Network is a national coalition of over 44 member organizations including 
community-based groups, national environmental organizations, and academic institutions, in over 
20 major U.S. cities, representing over 2 million members, committed to reducing the public health 
harms created by our country's freight transportation system. Importantly, Network members 
include individuals who live in and work directly with environmental justice communities. 

Over this past year, we have communicated our advocacy platform to EPA Regional 
Administrators, before the National Environmental Justice Advisory Committee, and in comments 
on EPA's EJ2020 Plan, EPA's proposed Phase 2 greenhouse gas emissions standards for heavy-duty 
trucks, the Federal Interagency Working Group on Environmental Justice's Draft Action Agenda 
Framework (2016-2018), and EPA's voluntary ports initiative (developed by a subcommittee to the 
Mobile Source Toxic Review Subcommittee). We mention these efforts to underscore that we are 
eager to work with the Agency to prioritize reducing air pollution from the national freight 
transportation system. 

Thank you for your consideration. We look forward to hearing from you. 

Angelo Logan 
Campaign Director 
Moving Forward Network 

Azibuike Akaba 
Policy Analyst 
West Oakland Environmental Indicators Project 
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Jesse Marquez 
Executive Director 
Coalition for a Safe Environment 

Deborah I<im Gaddy 
Environmental Justice Organizer 
Clean Water Action (NJ) 

Juan Parras 
Executive Director 
Texas Environmental Justice Advocacy Services 

Eric I<irkendall 
Director 
Diesel Health Project, Inc. 

Melissa Lin Perrella 
Senior Attorney 
Director of Western Air Quality and Environmental Justice 
Natural Resources Defense Council 

Bruce Strouble 
Director of Operations 
Citizens for a Sustainable Future, Inc. 

Andrea Hricko, MPH 
Professor of Clinical Preventive Medicine, 

*University of Southern California 

Keck School of Medicine 

*Organization for identification purposes only 

Enclosure 

Matthew 
Mustafa 

Tejada 
Ali 
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RECOMMENDATIONS FOR PROTECTING 
COMMUNITIES FROM FREIGHT OPERATIONS 

AND MOVING TO ZERO-EMISSIONS 

BACKGROUND 

I. Freight Emissions Jeopardize the Health of Environmental Justice Communities 

A. Freight Operations Emit Deadly Diesel Exhaust and Contribute to Global 
Climate Change 

Nearly a decade ago, EPA recognized that more than 13 million people (3.5 million of 
whom are children) live near major marine ports or rail yards, and that these individuals are 
disproportionately low-income communities of color and susceptible to increased health risks from 
air pollution. 1 These figures do not include the approximately 45 million individuals who live within 
300 feet of a highway 2 or close to large distribution centers where diesel emission sources 
congregate. 

Conventional cargo 
movement relies on diesel 
powered ships, trucks, and 
trains that emit dangerous 
particulate matter (PM) and 
nitrogen oxides (NOx). These 
operations are happening in 
regions that already violate 
federal clean air standards.3 The 
American Association of Port 
Authorities has identified nearly 
40 U.S. ports that reside in 
counties that are designated 
non-attainment for the federal 
ozone and PM 2.5 standards.4 

In Southern California, for 
example, diesel pollution at the 
ports of Los Angeles and Long 
Beach represents 20% of the region's air pollution. 

1 Office of Transportation and Air Quality (OT AQ), U.S. Environmental Protection Agency (EPA), Rep,ulatory Impact 
Control Pollution from Locomotive and iHarim CompreJJion ~r,nition LeSJ than 30 Liten 

Per Cylinder, EPA420, pp. 2-57 (March 2008). Available at:~~~-"'-'~~~~~~~~~~~~~""'-~~ 

See Office of Transportation and Air Quality (OTAQ), EPA, Near RoadJvay Air Pollution and Health (May 22, 2015). 

Available at:~~~~~~~~~*-'~~~~~~ 
3 Internationali\gency for Research on Cancer (IARC), World Health Organization (\'V'HO), LARC: Diesel Exhaust 

p. 1 (June 12, 2012). Available at:~~~-'"-'~~~~~~=--'~~'-+"''-'-=~"'"-+~"'"-+~~--'-"~· 
4 American Association of Port Authorities (AAPA), 
Port Communities in Non-Attainmmt Standards (2013). Available at: ~~_:__:c~"-=~'-

ED_000738_00003971-00005 



Epidemiologic studies have consistently demonstrated that children and adults living in close 
proximity to sources of air pollution, such as busy roadways, have poorer health outcomes, including 
but not limited to: 

" 
" 
" 
" 
" 

Asthma, poor lung development, and other respiratory diseases; 

Cardiovascular disease; 

Lung cancer; 

Pre-term births and infants with low birth weight; and 

Premature death. 

These health outcomes increase illness and death, emergency room visits, doctor visits, hospital 
admissions, and missed school days. In June 2012, the International Agency for Research on 

Cancer, a part of the 
World Health 
Organization, 
classified diesel 
engine exhaust as 
carcinogenic to 
humans after 
determining that there 
was "sufficient 
evidence that 
exposure is associated 
with an increased risk 
for lung cancer."5 

EPA itself has listed 
diesel particulate 
matter as a mobile 
source air toxic. 

Note: This figure compares combined Port of Los Angeles and Port of Long Beach NOx emissions with the highest 
NOx refinery and power plant in South Coast Air Quality Management District (SCAQMD) jurisdiction, which includes 
the South Coast and Salton air basins. Since the power plant with the highest NOx emissions in SCAQMD jurisdiction 
is in the Salton air basin rather than the South Coast air basin, a high-emitting power plant close to the ports (DWP 
Haynes Generating station) is also included6 

5 International Agency for Research on Cancer (Ii\RC), World Health Organization (\'V'HO),) IARC: 
Diml Engine Exhaust Qune 12, 2012). Available at: http:/ hvww.iarc.fr/en/media-
centre/ pr/ 2012/ pdfs/ pr213_E.pdf. 
6 By way of example, if the combined Ports of Los Angeles and Long Beach were a power plant, it would be the 21st 
most polluting power plant in the United States in terms of 1\:'0x. 
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Freight operations also produce greenhouse gases like carbon dioxide (C02), which trap 
heat in the Earth's atmosphere and contribute to global climate change. Freight transport in 2013 
was the third largest category of C02 emissions, and contributed 10.2% of all C02 emissions from 
fossil fuel combustion.7 Only electricity generation from coal and on-road mobile source 
combustion (excluding freight trucks) contribute more, at 30.5% and 20.3% respectively. H Emissions 
from freight in the U.S. are on par with tota/2010 C02 emissions from countries like France (513 
MMT C02 Eg) and Australia (560 MMT C02 Eg).9 

Global climate change is a serious threat to the health and well-being of the planet. 
Greenhouse gases released by freight movement, by contributing to climate change, may increase 
heat-related illness (i.e., illnesses such as heat stroke that result when a body's temperature control 
system is overloaded) and death, health effects related to extreme weather events, health effects 
related to air pollution, water-borne and food-borne diseases, and vector-borne and rodent-borne 
disease. 

B. Low-Income Communities and Communities of Color are Disproportionately 
Exposed to Freight-Generated Emissions 

In 2007, ICF International conducted a study for EPA looking at the demographics of 
populations living near U.S. ports and rail yards. 10 The study analyzed who is exposed to significant 
levels of diesel particulate matter (DPM), as defined as levels that exceed 2.0 ug/ m3. 11 ICF found 
that of households and populations living near U.S. ports and rail yards in 2000, there was a greater 
proportion of people earning lower incomes (<$10,000 and $10,000-$29,999) and of Black and 
Hispanic race/ ethnicity as compared to proportions in the nation as a whole. 12 

Another study examined demographic disparities in exposure at U.S. harbors. 13 Based on data 
from 43 ports and Census 2000 figures, results suggest that over 4 million people in the U.S. are 
exposed to port-related DPM concentrations that exceed a 100-per-million carcinogenic health risk 
if the exposure concentration were maintained for 70 years. 14 With respect to income and race the 
study revealed the following: 

Income (of population exposed to concentrations exceeding a 1 00-per-million carcinogenic health 
risk): 

7 U.S. Environmental Protection Agency, of U.S. CreenhouJe GaJ EmiJSiom and SinkJ: 1990-2013, EPA 430-R-15-
004, p. ES-26 (April15, 2015). Available at: http:/ hvww3.epa.gov/climatechange/Downloads/ghgemissions/US-GHG
Inventory-20 15-Main-Text. pdf. 
8 

Id. 
9 CAIT Climate Data Explorer, CHC World Resources Institute (2010). Available at: 
http:/ /cait.wri.org/. 
10 ICF International, JCF Internationali\1emormzdum EPA-HQ-OAR-2003-0190-0744 Re: Estimation of Diesel Particulate 1~\1atter 

Population ExpoJure Near Selected Harbor AreaJ and Rail Yards (reJJised) (September 28, 2007). 
11 2.0 ug/ m3 is the lower end of the range of occupational exposures where increased cancer risk was found and a level 
that EPA uses as a threshold for identifying areas with poor air quality. Id.; United States Environmental Protection 
Agency, 2014 DERA PortJ Rl'P LiJt of Poor Air Quality (September 16, 2014). Available at: 

12 I d. 
13 Rosenbaum A. et al., ofDiml Partirulate i\1atter Health RiJk in Selected US Harbor AreaJ (December 
2011). Available at: http:/ /w\vw.ncbi.nlm.nih.gov/pmc/articles/PMC3222501/#bib2. 
14 Id. 
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• 

• 

• 

• 

Almost two times more low-income households (i.e., 1999 incomes less than $1 0,000) are 
exposed to dangerous levels of DPM than the proportion of low-income households in the 
U.S. population as a whole. 

In Oakland, CA and Nashville, TN, the proportion of low-income households facing this 
high risk is more than 5 times the proportion of low-income residents in the metropolitan 
area. 

In Cincinnati, OH, the proportion of low-income households facing this high risk is more 
than 4 times the proportion in the metropolitan area. 

In Cleveland, OH and Paulsboro, NJ, the proportion of low-income households facing this 
high risk is more than 3 times the proportion in the metropolitan area. 

Race (of population exposed to concentrations exceeding a lOO-per-million carcinogenic health risk): 

• Blacks made up a proportion of the high-risk population that was 3 times their proportion of 
the U.S. population 

• Hispanics made up a proportion of the high-risk population that was twice their proportion 
of the U.S. population 

• In Oakland, CA, the proportion of Blacks exposed to these concentrations was more than 7 
times the proportion in the metropolitan area. 

• In Gary, IN, the proportion of Blacks exposed to these concentrations was more than 5 
times the proportion in the metropolitan area. 

• In Chicago, IL and Nashville, TN, the proportion of Blacks exposed to these concentrations 
was more than 4 times the proportion in the metropolitan areas. 

• 

• 

In Paulsboro, NJ, the 
proportion of 
Hispanics was more 
than 6 times the 
proportion in the 
metropolitan area. 

In Cleveland, 0 H, the 
proportion of 
Hispanics was more 
than 5 times the 
proportion in the 
metropolitan area. 

Further, an analysis of 
demographics of people living 
near busy terminals at the Port 
of New York/New Jersey 
shows that there is a higher 
share of minority and low
income households living near 
that port than in the state of 
New Jersey and the NY /NJ 
metropolitan area. Specifically, 
87.9% of the individuals living 
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within 300 meters of the Port of Elizabeth, Port of Newark and Howland Hook, NY container 
terminals are considered "minority," in comparison to 40.7% in the state of New Jersey and 51.1% 
in the NY /NJ metropolitan area. 15 

C. Freight Operations are Increasing-Further Threatening Public Health 

All signs indicate that freight operations will intensify over the coming decade, potentially 
affecting even more individuals and contributing to violations of clean air standards, as well as 
creating toxic hot spots. By 2020, the total volume of cargo shipped by water is expected to be 
double that of 2001 volumes. 16 By way of example, in 2020, the Ports of Los Angeles and Long 
Beach are expected to handle the equivalent of 36 million 20-foot containers annually- more than 
twice the container volume flowing through these two ports in 2007. 1

- Further, the Panama Canal 
expansion will be completed in April2016. 1

H Ports in the eastern U.S. and elsewhere have been 
expanding to accommodate more container volume, and some of the biggest ships in the world are 
able to carry up to 14,000 containers. These expansion projects could shift where international cargo 
is moved-exacerbating existing pollution in some areas and creating new impacts in others. 

Further, with the tightening of the federal ozone standard, we can expect that diesel
powered ships, trucks, trains and equipment used to sustain freight operations will pose attainment 
problems for many regions. 

RECOMMENDATIONS 

II. EPA Must Take Action to Address Freight Pollution 

The devastating impacts of freight operations require elevation within EPA. In 2009, EPA's 
National Environmental Justice Advisory Council (NEJAC) provided 41 recommendations for EPA 
action. 19 To date, however, EPA has failed to adopt any targeted strategy for reducing emissions 
from the freight sector to the degree necessary to protect public health. As a result, the health crises 
in these communities persist and threaten to get worse with increasing freight activity. 

EPA must identify reducing freight-related air pollution as a top priority for the Agency. 
Tackling such pollution will further the Agency's air quality, climate and environmental justice goals. 
EPA must adopt new national standards for freight-related sources and provide more guidance to 
states with freight-related activities in areas that violate national air quality standards and/ or produce 
localized health risks. EPA should direct each of its regional offices to identify and prioritize actions 
in communities maximally exposed to or affected by goods movement-related facilities and 

15 Based on 2010 Census (population, race, ethnicity) and 2006-2010 American Community Survey (income, poverty). 
n American i~ssociation of Port Authorities (AAPA), U.S. Port America 'J PortJ: to Global Trade. Available 
at: http:/ /www.aapa-ports.org/Industry/ content.cfm?ItemNumber= 1022. 

Testimony of Dr. Geraldine Knatz, Executive Director, The Port of Los Angeles, on S.1499, The 1\!farine VeSJel 
EmiSJiom Reduction Act of 2007, before the Senate Committee on Environment and Public \'(' orks. (August 9, 20Cl7). 
lH The Maritime Executive, Panama Canal 95 Percent Complete (November 19, 2015). Available at: 
http:// mari time-executi ve.com/ article/ pamma -canal-expansion -9 5-percen t-complete. 
19 National Environmental Justice Advisory Council (N EJ A C), Eminiom AJSociated JJJith CoodJ JI OlJetmnt: 

TozJJardJ (September 2009). Available at: 
http:/ /hydra. usc.edu/ scehsc/ web /Resources /Reports'Yr,20and%20Publications /N EJ AC%20Good%20Movement%202 
009%20Final%20Report.pdf. 
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act1v1t1es. EPA's EJSCREEN, a review of recent scientific literature on diesel exhaust, and 
collaboration with community partners will be keys to this process. As part of these efforts, EPA 
should foster regular meetings in each region with environmental justice communities adversely 
affected by freight-related air pollution, and identify short-term and long-term goals that address the 
unique needs of each community while aiming to clean-up the freight system as a whole. 

Additional details on the actions needed from EPA are outlined below. 

A. EPA Should Adopt Regulations to Reduce Emissions from the Freight Sector 

EPA must prioritize promulgation of the next generation of national emission standards for 
freight-related sources. As discussed below, while the Network believes there are significant 
activities that states can and should pursue to address freight-related impacts at the local level, these 
efforts will be unsuccessful in most areas without additional national rulemaking. The following 
national rules should be prioritized within EPA: 

" National Standards for Heavv-Dutv Trucks. The Network has submitted comments on 
EPA's proposed Phase 2 greenhouse gas emissions standards for heavy-duty trucks 
encouraging the adoption of incentives for advanced zero-emissions technologies and 
addressing particulate emissions from auxiliary power units. In addition, EPA should 
promptly adopt new nitrogen oxide (NOx) emission standards for heavy-duty trucks. 
Engine manufacturers have demonstrated compliance with California's voluntary NOx 
standard of 0.02 grams per brake horsepower hour, and the next generation of national 
standards should codify this standard as feasible. 

" 

.. 

New Standards for Ocean Going Vessels. EPA should pursue a next generation ofNOx 
and particulate matter standards. Foreseeable technologies such as liquefied natural gas 
(LNG) engines, selective catalytic reduction (SCR), and more general engine efficiency 
improvements hold the potential to reduce N Ox emissions by another 90 percent below 
current standards. 

National Standards for Locomotive Engines. EPA should also adopt Tier 5 standards for 
new locomotive engines. Technologies such as LNG engines and after-treatment such as 
SCR can achieve significantly lower NOx and PM limits. Moreover, technologies now 
exist to enable zero-emission track miles. The next generation of standards should reflect 
the feasibility of these technologies and incentivize development and deployment of 
advanced zero-emission technologies. 

Either as part of a Tier 5 rulemaking or an earlier rulemaking, EPA should also revise its 
definition of "new" locomotive engines to enable states to adopt more stringent 
standards for existing sources where needed to address air quality problems associated 
with local freight activities. 

'" National Indirect Source Review Rule. An indirect source is defined in the Clean Air Act 
as a facility that attracts mobile sources of pollution. 42 U.S.C. § 7410(a)(5)(C). Freight 
hubs such as ports, railyards and distribution warehouses are indirect sources. The Clean 
Air Act allows EPA to adopt and enforce indirect source review rules for highways, 
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airports and other major federally assisted indirect sources. Id. § 7410(a)(5)(B). As 
discussed further below, state and local rules can target other indirect sources and would 
benefit from a federal model. EPA should use its authority to set standards to improve 
operational efficiencies at federally assisted freight hubs and incentivize the development 
and deployment of zero-emission technologies. 

B. EPA Should Engage in the Environmental Review Process to Encourage 
Cleaner, Health-Protective Infrastructure Projects 

In June 2012, the U.S. Army Corps of Engineers' Institute for Water Resources issued a 
report stating that expected increases in population and income will drive increased trade, with 
imports expected to grow more than fourfold and exports expected to grow more than sevenfold 
over 30 years.20 In response to this increase in trade, the freight industry has been expanding its 
operations. "The railroad industry has been investing $6-8 billion a year over the last decade to 
modernize railways and equipment, and U.S. ports plan public and private-sourced landside 
investments of the same magnitude over each of the next five years. Annual spending on waterside 
infrastructure has been averaging about $1.5 billion."21 

EPA is frequently asked to participate in state and federal environmental review processes 
(e.g., NEPA process) for major infrastructure projects, including proposed federal highway projects, 
channel deepening projects, bridge raising projects, and terminal expansion projects. EPA must 
advocate for environmental justice, mitigation, and transparency in these processes, especially where 
such projects will adversely affect communities already disproportionately impacted by freight and 
other industrial sources. By so doing, EPA can ensure that air pollution and cumulative impacts are 
accurately identified, and encourage the use of cleaner vehicles and equipment during the 
construction and operational phases of the project. 

C. EPA Must Assist and Direct State and Local Governments to Address 
Freight-Related Pollution 

EPA should also prioritize supporting state and local actions to address freight pollution in 
areas that violate the national ambient air quality standards and/ or create toxic "hot spots." This 
support should include new requirements to assess air pollution contributions from freight activities, 
and guidance on legal authorities and regulatory tools to control freight-related activities, and 
incentive funding strategies. 

" Require Better Planning Inventories of Freight Activities. As the 2009 NEJAC 
recommendations highlighted, there is a basic need to identify facilities of concern and 
engage the communities around those facilities in formulating solutions. Unfortunately, 
the current approach to state implementation planning does not facilitate that sort of 
facility-based assessment. For example, emissions inventories typically quantify the 
emissions from various categories of sources including heavy-duty trucks and 

zo U.S. Army Corps of Engineers, U.J. Port and Inland 
Gune 20, 2012). Available at: 

p. iii 

21 I d. at p. vi. 
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" 

locomotives without providing information on how those emissions are aggregated at 
freight hubs. The result is that state implementation plans typically fail to adeguately 
inform the public about hot-spots of concern and, as a result, also typically fail to 
explore the unigue opportunities for addressing those locations where these sources are 
densely active. 

EPA should reguire that states and local agencies identify and guantify emissions from 
the freight sector including freight mobile sources (ships, trucks, trains, cargo handling 
eguipment), freight facilities (ports, railyards), and freight support facilities/ destinations 
(chassis storage yards, container storage yards, inspection facilities, fumigation facilities, 
maintenance facilities, fueling locations). Without such information, it is impossible to 
determine how much air pollution is created by freight operations, the extent to which 
freight operations create localized health risks, and whether freight operations 
significantly contribute to a region's federal nonattainment status. Without such data, it is 
also difficult to advocate for and devise control measures, including reasonably available 
control measures reguired under the Clean Air Act. EPA has authority to revise how 
inventories are prepared in order "to assure the lnonattainment plan] reguirements ... 
are met." 42 U.S.C. § 7502(c)(3). EPA can also reguire these facilities to prepare their 
own emissions inventories for use in state planning as a condition of receiving federal 
incentive funds for freight-related projects. 

Provide Guidance on Control Options Available to State and Local Authorities to 
Address Pollution from Freight Activities. States with areas that fail to meet the national 
ambient air guality standards (NAAQS) must prepare state implementation plans that 
include control measures necessary to bring the area into compliance with the national 
standards. At a minimum, these plans must "provide for the implementation of all 
reasonably available control measures" (RACM). 42 U.S.C. § 7502(c)(1). EPA has 
explained that, in fulfilling the RACM reguirement, states must consider controls not 
only on stationary sources, but area and mobile sources as well. See, e.g., Memorandum 
from Roger Strelow, Asst. Admin Air and Waste Mgmt., EPA to EPA Regional 
Administrator (Dec. 9, 1976)22

; see also 80 Fed. Reg. 15340, 15371 (Mar. 23, 2015) 
(proposed PM2.5 implementation rule). The failure to consider mobile source measures 
in the RACM analysis has been found to be a violation of the Clean Air Act. See 
Club v. EPA, 294 F.3d 155, 162-63 (D.C. Cir. 2002) (vacating EPA approval of plan for 
D.C. area based on failure to consider measures such as retrofitting trucks and buses and 
controlling airport ground support eguipment). EPA, however, has provided little 
guidance on current options for mobile source measures that states should consider in 
fulfilling the RACM reguirement. 

The keys to cleaning up freight pollution will be (1) the advancement of zero-emission 
technologies in trucks, trains, marine vessels and a wide variety of cargo handling and 
ground support eguipment, (2) the advancement of ship and locomotive emission 
capture and treatment technologies, and (3) the turnover or retrofit of dirty legacy 
vehicle and eguipment fleets. Too often, state and local air districts assume that because 
the sources of emissions at freight facilities are mobile sources, state or local agencies 
have no authority to regulate because the Clean Air Act preempts certain non-federal 

22 Available at: http:/ /www.epa.gov /ttn/ naaqs/ aqmguidc/ collection/ cp2/19761209_strelow_ract.pdf. 
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standards on mobile sources. See 42 U.S.C. § 7543(a) and (e). The reality is that state and 
local agencies have a number of tools available to them to control pollution from freight 
sources. To address the growing problems associated with freight activities, EPA should 
issue guidance to assist states in their evaluation of control options. 

The Clean Air Act preempts only standards on new engines and vehicles. 42 U.S.C. 
§ 7543(a) and (e). States and local agencies are not precluded from regulating existing 
engines and vehicles, for example by controlling the use of such engines or vehicles. 
States can also adopt measures that regulate the facilities that attract mobile sources. 42 
U.S.C. § 7410(a)(5). Nor does the preemption extend to controls on the purchasing 
decisions of public entities. See Engine Mfrs. Ass'n v. South Coast Air Quality Management 
Dist., 498 F.3d 1031, 1045-49 (2007). Finally, while states are generally precluded from 
adopting standards for new engines and vehicles that are more stringent than federal 
standards, California is not, and states with nonattainment problems are free to adopt 
standards that are identical to more stringent California standards. 42 U.S.C. §§ 7507 and 
7543(e)(2)(B). Examples of each of these options are described below: 

Vehicle Use Restrictions. EPA should encourage states to explore regulatory 
requirements and transportation control measures that would incentivize the use of 
advanced zero-emissions technologies and preclude the use of outdated, highly 
polluting vehicles and equipment.23 Zero-emission technologies are commercially 
available for certain types of port cargo handling equipment and airport ground 
support equipment. State and local agencies can adopt restrictions on times when 
dirtier equipment can be used to encourage the use of these cleaner technologies.24 

Regulators could also require the use of advanced technologies on high-traffic goods 
movement corridors. In California, local community groups have suggested that the 
proposed expansion of Interstate 710 offers an opportunity to create a zero-emission 
corridor by building exclusive truck lanes connected to wayside power that would be 
accessible to trucks equipped with catenary systems.25 Similar projects should be 
considered for other high-traffic corridors, particularly in the regions most impacted 
by freight emissions. Several cities in Europe have adopted incentives such as 
providing easier routes to city centers, subsidies, and differentiation of city access 
charges to promote use of cleaner vehicles.26 These strategies could be extended, for 
example, to ban conventional diesel and gasoline combustion trucks from city 
centers to encourage the use of zero-emitting urban vocational trucks.r 

Local Indirect Source Rules. Unlike the other measures described here, EPA cannot 
require state and local agencies to adopt indirect source review (ISR) rules to satisfy 

California has adopted in-use regulations for heavy-duty trucks and buses. See 
http:/ hvww.arb.ca.gov / msprog/ onrdiesel/ onrdiesel.htm. 
24 Another example of such use restrictions includes California's idling restrictions. See 
http:/ /www.arb.ca.gov/msprog/truck-idling/truck-idling.htm. 
25 Coalition for Environmental Health and Justice, 1-710 p. 12. (Sept. 28, 2012). Available at: 

26 Eelco den Boer, et al., CE Delft, Zero EmiSJiom TruckJ: An Own;ieu; TechnoiogieJ and Their Potential. at p. 
103 (July 2013). Available at: 
http://www. theicct.org/ sites/ default/ files/ publications/ CE_Dclft_ 4841_Zero_emissions_trucks_Def.pdf 
rId. (noting that highly polluting trucks are already banned in many EU cities). 
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RACM. 42 U.S.C. § 7410(a)(5)(A)(i). Nonetheless, providing guidance and model 
federal rules applicable to federally assisted sources would facilitate the broader use 
of this powerful regulatory tool. Indirect source review rules can be used to ensure 
that facilities are built to operate efficiently, are equipped with the infrastructure 
necessary to support advanced zero-emissions technologies, and will restrict the use 
and attraction of dirty equipment. Areas can set overall emission targets for these 
facilities to meet, or include detailed specifications for how these facilities should be 
built or modified to ensure emissions are reduced. See Nat'/ Ass'n of Home Builders v. 
San Joaquin Valley Unified Air Pollution Control Dist., 627 F.3d 730 (9th Cir. 201 0), cert 
denied 132 S.Ct. 369 (2011) (upholding San Joaquin Valley air district's indirect source 
review rule). For example, to encourage the development and deployment of zero
emission urban delivery trucks, a state's ISR rule could require that new distribution 
warehouses be equipped with electric charging stations. ISR rules for marine ports 
could set emission standards for new or modified terminals that would require 
efficiency improvements, the deployment of zero-emission technologies for cargo 
handling equipment, or the installation of shoreside power infrastructure. 

Fleet Rules. EPA should also encourage state and local governments to adopt "fleet 
rules." As the Agency is aware, fleet rules require governments to purchase or lease 
cleaner, less polluting vehicles for use in government fleets-e.g., city owned and 
operated bus fleets and passenger vehicles. Such rules yield emissions benefits, 
advance the use of cleaner technologies,28 and create a market for such technologies. 
State and local governments have legal authority to adopt such rules as proprietary 
agencies. Engine Mfrs. Ass'n v. South Coast Air Quality Management Dist., 498 F.3d 1031, 
1045-49 (2007) (upholding fleet rules against preemption challenge under the Clean 
Air Act; rules constituted proprietary action versus regulatory action and fell within 
the market participant doctrine). 

A number of local jurisdictions have adopted fleet rules that require, for example, all 
or a percentage of state and local agency fleets to be hybrid, electric or fuel-efficient 
vehicles, or that newly acquired vehicles be capable of using alternative fuels or have 
a minimum miles-per-gallon rating. See http:/ /www.afdc.energy.gov/laws/state (U.S. 
Department of Energy, Alternative Fuels Data Center website) (chronicling state 
laws and incentives related to alternative fuels and advanced vehicles, including fleet 
rules). Accordingly, there are models in place that can be replicated. 

California Standards. Under the Clean Air Act, states with nonattainment areas can 
require that mobile sources meet the same standards applicable in California. 42 
U.S.C. §§ 7507 and 7543(e)(2)(B). California will need to more aggressively address 
freight sources in order to meet the national standards for ozone. See Cal. Air Res. 
Board, "Sustainable Freight: Pathways to Zero and Near-Zero Emissions" at p. 1 
(April 2015) ("To achieve its healthy air quality, climate, and sustainability goals, 
California must take effective, well-coordinated actions to transition to a zero 

28 Advances in technologies in the non-freight sector (e.g., public buses and light duty trucks) can promote technological 
advances in the freight industry. Accordingly, we strongly support fleet rules that may indirectly advance electric and 
hybrid vehicles in the freight and non-freight sector. 
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emission transportation system for both passengers and freight"). 29 Widespread 
adoption of these California standards will advance these technologies and lower 
costs by improving economies of scale. As part of EPA's RACM guidance, EPA 
should encourage states where freight sources are important contributors to 
violations of the national standards to adopt mobile source measures that California, 
and EPA (through its preemption waiver approval), have deemed feasible. 

Develop Incentive Funding Strategies to Target Freight Sources. While EPA has 
granted subsidies under the Diesel Emissions Reduction Act to reduce freight 
emissions, 30 EPA must develop a more targeted strategy for awarding these funds. 
Funds for demonstration projects should target zero-emission technologies, 
including hybrid technologies capable of achieving zero-emissions miles. 
Technologies that rely on combustion of fossil fuels should not benefit from these 
funds because they are already capable of achieving much lower standards and will 
not achieve the transformational change that is required at our freight facilities. 
Furthermore, funding should be targeted to applicants that meet strict criteria, 
including, for example, ports with facility-specific emissions inventories that meet 
meaningful health risk and emission reduction goals. 

To the extent funding is meant to accelerate the deployment of technologies that 
have already been demonstrated, these funding programs should be coupled with 
regulatory requirements to incentivize early compliance. This combination of 
regulatory requirements with incentives for early compliance will help the 
commercialization of technology by providing clear market signals to manufacturers. 
Without the regulatory component, funding will be inadequate to spur the 
investment required to take technologies beyond the demonstration phase. 

This list is not intended to be a menu of options for EPA action. EPA must pursue all of 
these actions to finally address the growing problem of freight pollution. This list is also intended to 
focus on actions that will result in measurable improvements in air quality and health risk. While we 
support additional studies, partnerships and processes, these efforts must not be taken in lieu of 
swift action that will yield direct, measurable benefits. 

29 Available at: http:/ /w\vw.arb.ca.gov / gmp/ sfti/Sustainable_Freight_Draft_ 4-3-2015.pdf. 
3ll See http:/ /www2.epa.gov /ports-initiative. 
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Moving Forward Network Members 

1. Air Alliance Houston 
2. Bay Area Healthy 880 Communities-SL 
3. California Cleaner Freight Coalition 
4. Charleston Community Research to Action Board (CCRAB) 
5. Center for Community Action and Environmental Justice 
6. Central California Environmental Justice Network 
7. Central Valley Air Quality Coalition 
8. Citizens for a Sustainable Future, Inc. 
9. Clean Air Council 
10. Clean Water Action, Clean Water Fund 
11. Coalition for Healthy Ports (NYNJ) 
12. Coalition for a Safe Environment 
13. Coalition for Clean Air 
14. Comite Civico Del Vaile, Inc. 
15. Diesel Health Project, Inc. 
16. Earthjustice 
17. East Yard Communities for Environmental Justice 
18. End Oil, Inc. 
19. Environmental Health Coalition 
20. Environmental Integrity Project 
21. Global Community Monitor 
22. Georgia Research Environmental Economic Network (GREEN) Inc. 
23. Harambee House, Inc. 
24. Ironbound Community Corporation 
25. Long Beach Alliance for Children with Asthma 
26. Maryland Institute for Applied Environmental Health, School of Public Health 
27. National Nurses United 
28. Natural Resources Defense Council (NRDC) 
29. New Jersey Environmental Justice Alliance 
30. Puget Sound Sage 
31. Regional Asthma Management and Prevention (RI\MP) 
32. Respiratory Health Association 
33. Rutgers Robert Wood Johnson Medical School 
34. Rutgers University School of Management & Labor 
35. Southwest Detroit Community Benefits Coalition/Southwest Detroit Environmental Vision 
36. Steps Coalition 
37. Sunflower Alliance 
38. Texas Environmental Justice Advocacy Services (TEJAS) 
39. The Center for the Urban Environment, Thomas Edison College 
40. THE NEW SCHOOL 
41. Union of Concerned Scientists 
42. University of Southern California 
43. University of Texas Medical Branch/ Sealy Center for Environmental Health and Medicine 
44. West Oakland Environmental Indicators Project 
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To: 
From: 
Sent: 
Subject: 

Joseph Goffman[joegoffman@gmail.com] 
Gottman .Joseph@epa .gov 
Sat 4/2/2016 7:49:37 PM 
Fwd: Additional materials for Monday 

- Joseph Goffman 
Sent from my iPhone 

Begin forwarded message: 

From: "Cyran, Carissa" 
Date: April 1, 2016 at 5:07:05 PM EDT 
To: "Stewart, Lori" 
Cc: "Jones, Marlene" 

Hello, Janet, 

Attached are two more documents for the climate assessment report. 

From: Stewart, Lori 
Sent: Friday, April 01, 2016 4:25 PM 

To: McCabe, Janet ,~===~~==~· 
Jones, Marlene ,~~:::.:.!.!.='-'-""-'=:..::::J::~~· Drinkard, 

Andrea Goffman, Joseph 
Subject: Additional materials for Monday 

Janet, here are some materials that weren't ready before you left. First, are the roll-out documents 
for Monday's Climate and Health WH event: 

«File: GM_Quick_Facts_C&H_3.31.16.docx » «File: GM_QAs_C&H_3 3116_Final.docx » « 
File: GM MEMO C&H 3 3114v7 FINAL.DOCX » - - - -

Second, are numerous files on for the pre-brief on Monday for the Moving Forward Network 
meeting (on Tuesday). OTAQ and OAQPS had input on the Background/talker document (last in 
list). We'll print these for Monday. 

ED_000738_00003974-00001 



«File: GM Briefing Memo for MFN meeting on 5April2016.docx » «File: EJ 2020 MFN 

Comment Letter. pdf» «File: MFN Getting to Zero Policy Brief. pdf» «File: MFN MSTRS Letter 

11.30.15.pdf » «File: Sen. Booker Goods Movement Letter to Administrator McCarthy_l 20 

16.pdf >> « File: Congressional Goods Movement Letter to Administrator 2.09.2016.pdf >> « 
File: MFN McCarthy Meeting Package040116.pdf » «File: Background and TPs for GM for MFN 
.docx >> 
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TALKING POINTS FOR EMBARGOED PRESS BRIEFING; OPENING FIRESIDE CHAT 
IMPACTS OF CLIMATE CHANGE ON HUMAN HEALTH IN THE U.S: A SCIENTIFIC ASSESSMENT 

Apri/4, 2016; 10:30 a.m. and 2:00p.m. 

• It's National Public Health week, and the public health case for climate action is compelling beyond 
words. This isn't just about glaciers and polar bears. It's about the health of our families and kids. 

• To protect ourselves and future generations, we need to understand the health impacts of climate 
changes that are already happening, and those we expect down the road. 

• That's what this Assessment, called for in the President's Climate Action Plan, gives us- the most 
comprehensive scientific foundation ever generated about how climate change is affecting health. 

• It will help health officials, decision makers, doctors, parents, families- and the EPA- prepare for a 
healthier future. And at the same time, it sends a clear market signal about the need for innovation and 
investments in solutions. 

• So this report should be a wakeup call. It says that climate change endangers our health by affecting 
our food and water sources, the air we breathe, and the weather we experience. 

• It will exacerbate certain health threats that already exist- while also creating new ones. Without 
serious action, it could: 

o Lead to thousands to tens of thousands more premature heat-related deaths in the 
summertime by the end of this century. 

o Increase air pollutants from wildfire and extend the season for airborne 
allergens-negatively impacting individuals with respiratory problems like asthma. 

o Increase temperature, humidity, & season length -which can increase growth of food-borne 
pathogens such as Salmonella, increasing risk of exposure and infection. 

o Result in more heavy precipitation events and more flooding, threatening our water quality 

o Make it harder to reduce ground-level ozone pollution as our atmosphere warms- potentially 
back-tracking critical steps forward EPA has taken to protect people. 

• The bottom line is: climate change is a matter of health and safety for every single American. 

• The 2014 National Climate Assessment confirmed that climate change is affecting every part of our 
country. This report confirms that it's posing very real health risks to every person in our country. 

• The good news is: EPA is taking action. 

o We're working with states that choose to keep building strategies for the Clean Power Plan. 

• In the U.S., 1 in 10 kids suffers from asthma. And carbon pollution from power plants comes 
packaged with dangerous pollutants that put our kids and families at even greater risk. 

• Along with six years of concerted effort by the Obama Administration- The cuts to smog and 
soot that come along with carbon pollution reductions from Clean Power Plan will bring major 
health benefits for American families. 

Page 1 of 3 
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o We're cutting harmful methane emissions through our newly launched voluntary Methane 
Challenge program, and through regulations for both new and existing sources. 

o We're working to reduce HFC's at home and abroad-EPA announced a proposed rule just last 
week to phase out certain HFCs and expand the list of climate-friendly alternatives-and we 
continue to collaborate with our global partners on that topic. 

o We're leading work with our global partners to implement the Paris Agreement. 

• And we are seeing momentum: the U.S. solar industry is creating jobs 10 times faster than the rest of 
the economy. Renewable energy costs have plummeted. Wind is becoming a bigger force in delivering 
energy than ever before. And we have long-term extensions of the renewable energy tax credit. 

• Acting on climate is a win for public health and it's our moral responsibility. 

Key Topics: 

AIR: 
• Air quality can suffer when the climate warms. Warmer temperatures can increase the 

frequency of days with unhealthy levels of ground-level ozone, a harmful air pollutant, and a 
component in smog. 

• Kids are among the most at-risk from ground level ozone pollution because their lungs are 
still developing, they breathe more per pound of body weight than adults, and they spend more 
time outside than adults-at least we hope they do. 

WATER: 
• We're seeing changes in the amount, timing, form, and intensity of precipitation that are 

quite startling. We see it in the Southwest, in coastal areas, and over all the regions. 

• We see changes in precipitation patterns, and the intensity and timing of storms. And all that 
means, we need to really be re-thinking what we need to do to manage our water sources. 

• In some places, we see droughts that are severely depleting local water systems. 

• In others, there are combined sewer overflow issues from rising water levels and major 
rainstorm events. 

• That's why last year, EPA launched the Water Infrastructure and Resiliency Finance Center. 
It's an opportunity for us to look at how we finance improvements that are more creative to address 
the issues that are necessary to invest in to keep people healthy and safe. 

VULNERABLE COMMUNITIES: 
• Too often vulnerable communities bear the brunt of pollution impacts. 

• Too often, these are low income and minority communities that lack the resources and the 
investments they need to do something about it. 

• Too often, these are places facing other underlying challenges: where access to health care 
facilities may already be limited, where water infrastructure is already half a century old or more, 
where there are more families living near the fence line of a refinery or chemical plant. 
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• When you put climate change on top of those underlying issues, many communities are fighting an 
uphill battle. We need to do more to empower them and find ways to invest. 

Page 3 of 3 

ED_ 000738 _ 0000397 5-00003 



The Strengthening Case for Why Climate Change Threatens Human Health 

Summary: Climate change-driven by human emissions of greenhouse gases--threatens public 
health and this threat will grow as climate change progresses. 

Authors: John Holdren, Gina McCarthy, Vivek Murthy, and Kathryn Sullivan 

Climate change poses risks to human health through many pathways, some more obvious than 
others. Rising greenhouse-gas concentrations, driven by human activities, result in increases in 
temperature, changes in precipitation, increases in the frequency and intensity of some extreme 
weather events, and rising sea levels. These climate-change impacts endanger our health by 
affecting our food and water sources, the air we breathe, the weather we experience, and our 
interactions with the built and natural environments. As the climate continues to change, the 
risks to human health continue to grow. 

Today, building on the President's ~~!JS!I~!!l!!~~~~~l!h-u 
new assessment of a growing health threat: ~~~==-=--=cc===-=-:_:~=~'-'-"~=:.;~==.:-

found that "every American is vulnerable to 
the health impacts associated with climate change." Drawing from decades of advances in the 
physical science of climate change, the report strengthens our understanding of the significant 
threat that climate change poses to the health of all Americans, and highlights factors that make 
some individuals and communities particularly vulnerable. 

Among the new assessment's specific findings is the projection that, based on present-day 
sensitivity to an increase of thousands to tens of thousands of premature heat-related 
deaths in the summer is expected each year as a result of climate change by the end of the 
century. Extreme heat poses a particular risk for children, the elderly, disadvantaged and 
socially isolated groups, and even people taking some prescription drugs that may impair the 
body's ability to regulate temperature. 

Changes in the climate also affect Human-induced climate change has already 
created conditions favorable for ground-level ozone pollution- the key component of smog- in 
some regions of the United States. Higher temperatures increase the rate at which ozone forms, 
and associated changes in meteorological conditions can lead to stagnation events where large 
pockets of still air allow pollution levels to accumulate over a city or region. These effects are 
especially concerning when combined over urban areas. Unless offset by additional emission 
reductions of ozone-forming pollutants, these climate-driven increases in ozone will cause 
premature deaths, an increase in hospital visits, lost school days, and acute respiratory 
symptoms. 

Rising temperatures and hotter, drier summers are projected to increase the severity and 
frequency of large wildfires, especially in the western United States. (SEE FIGURE?). Wildfires 
emit fine particles and ozone-forming pollutants that in turn increase the risk of premature death 
and adverse chronic and acute cardiovascular and respiratory health symptoms. Firefighters, in 
particular, are exposed to significantly higher levels of combustion products from fires. 
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A changing climate is also affecting the range and seasonal movements of existing disease 
vectors and - like Lyme disease and West Nile virus, which are 
transmitted, respectively, by ticks and mosquitoes. Between 2001 and 2014, both the 
distribution and number of reported cases of Lyme disease increased in the Northeast and 
Upper Midwest (SEE FIGURE?). The assessment found that vector-borne pathogens are likely 
to emerge or re-emerge due to the interactions of climatic factors with many non-climatic drivers, 
such as changing land-use patterns. 

The assessment highlights how climate change can exacerbate existing health risks, but also 
create heath threats in new locations or new times. Some threats will occur over longer time 
periods, or at unprecedented times of the year. For example, increases in water temperature will 
alter the geographic range and seasonal window of growth for harmful bacteria and algae, 
exposing more people in more places. Changes in temperatures, precipitation, and extreme 
events such as flooding are also expected to increase risk of foodborne illnesses from 
pathogens like Salmonella and E Coli. 

Impacts on a person's physical health can also affect their mental health. In addition, many 
people exposed to extreme weather events experience serious mental health consequences, 
including post-traumatic stress disorder, depression, and anxiety. The mental health impacts of 
hurricanes, floods, and drought can be expected to increase as more people experience the 
stress-and often trauma-of these disasters. 

Combating the health threats from climate change is a top priority for President Obama and a 
key driver of his The scientific information contained within this new 
assessment should be a strong impetus for decision makers across the Nation to take adaptive 
and precautionary actions as well as mitigate the impacts of climate change to protect the health 
of current and future generations. 

President for Science Technology and Director 
House Office of Science and Technology Policy. 

the Administrator for the S. Environmental Protection Agency. 

Vice the S. Surgeon General. 

Under Secretary of Commerce for Oceans 
,... .... ,., .. ,..... .. for the Oceanic and 
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To: 
From: 
Sent: 
Subject: 

Jordan, Deborah[Jordan.Deborah@epa.gov] 
Goffman, Joseph 
Fri 4/8/2016 11 :52:20 PM 
E012866_0il and Gas NSPS 2060_AS30 Final Rule_20160401_clean (00000002) 

Thank you. 
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To: 
From: 
Sent: 

'Joseph Goffmanr·-p~-~~~~-~"j--p~"j~~~y·-·i 
Goffman, Joseph'-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·J 
Tue 4/5/2016 11 :25:19 PM 

Subject: FW: CPP Litigation Update- Amici Briefs in Support of EPA- Third (and last) Group 

From: Jordan, Scott 
Sent: Monday, April 04, 2016 12:52 PM 
To: Jordan, Scott <Jordan.Scott@epa.gov> 
Subject: CPP Litigation Update- Amici Briefs in Support of EPA- Third (and last) Group 

Here is the final of three emails providing copies of the amicus briefs filed in support of EPA 
and identifying the arguments that each brief presents. 

Members of Congress (current and former): 

··-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

!·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·---~-~-~-~--~~-~-~----~-~--i-~--~-~----·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-J 

Medical Associations: 
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Service Employees International Union: 

i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-Aito-rn.ey·-·-c·-~--.-e-ni·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-1 

i.-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i 

I Attorney Client 1 

L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

Sustainable Business Organizations: 

~------------------------------Atto-rr,-ey--c-rienr----------------------------1 

i.·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-! 

Tech Companies (Amazon, Apple, Google and Microsoft): 
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c-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_~ff~-f.h-~i-~i_i_~hr_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-J 

i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·Atioi;riey·-·ci·I·e·-r1i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·l 
··-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

Union of Concerned Scientists: 

[_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-~!!_~~~~i-~Tf~-~I_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_] 
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Scott Jordan 

Air and Radiation Law Office 

Office of General Counsel 

202-564-7 508 
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ORAL ARGUMENT SCHEDULED FOR JUNE 2, 2016 

No. 15-1363 and consolidated cases 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

State of West Virginia, et al., 
Petitioners, 

v. 

United States Environmental Protection Agency, and Regina A. McCarthy, 
Administrator, 

Respondents. 

On Petition for Review of the Final Rule of the 
United States Environmental Protection Agency 

BRIEF OF THE AMERICAN THORACIC SOCIETY, AMERICAN 
MEDICAL ASSOCIATION, AMERICAN ACADEMY OF PEDIATRICS, 

NATIONAL MEDICAL ASSOCIATION, AMERICAN COLLEGE OF 
PREVENTIVE MEDICINE, AMERICAN COLLEGE OF 

OCCUPATIONAL AND ENVIRONMENTAL MEDICINE, NATIONAL 
ASSOCIATION FOR MEDICAL DIRECTION OF RESPIRATORY CARE, 
AND AMERICAN PUBLIC HEALTH ASSOCIATION AS AMICI CURIAE 

IN SUPPORT OF RESPONDENTS 

Dated: April 1, 2016 

Hope M. Babcock 
Sarah Fox (Counsel of Record) 
Institute for Public Representation 
Georgetown University Law Center 
600 New Jersey Ave. NW, Suite 312 
Washington, D.C. 20001 
Tel: (202) 662-9535 

Counsel for Amici Curiae 
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STATEMENT OF IDENTITY AND INTEREST OF AMICUS CURIAE1 

Amici represent a broad spectrum of the United States medical and public 

health community. The collective medical expertise and concern for public health 

of the amici lead them to support the position of the Respondent Environmental 

Protection Agency (EPA). Carbon emissions are a significant driver of the 

anthropogenic greenhouse gas emissions that cause climate change and 

consequently harm human health, particularly for vulnerable populations. EPA's 

Clean Power Plan responds to the threat posed by climate change by motivating 

reductions in carbon emissions by 32 percent over 2005 levels by 2030. Amici 

participate in this action to describe the public health rationale for the Clean Power 

Plan, and the severity of the health impacts from climate change that may be 

expected if the Clean Power Plan is not upheld. 

SUMMARY OF ARGUMENT 

Anthropogenic emissions of greenhouse gases, such as carbon dioxide, are 

fueling changes in weather patterns and other natural cycles. The results of 

greenhouse gas- related changes in weather patterns include more frequent heat 

1 This Court granted leave for amici American Thoracic Society, American 
Medical Association, American College of Preventive Medicine, and American 
College of Occupational and Environmental medicine to participate in this action 
on January 27, 2016. Doc. No. 1595431. Proposed amici American Academy of 
Pediatrics, National Medical Association, National Association for Medical 
Direction of Respiratory Care, and the American Public Health Association filed a 
motion for leave to participate on April 1, 2016. As described in greater detail in 
that motion for leave to participate, no party opposes their participation as amici. 
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waves, increased temperatures, earlier, longer, and more intense allergy seasons, 

more frequent and intense storms, and increased incidence of forest fires. These 

impacts of climate change have a number of dangerous ramifications for human 

health. 

Direct impacts from the changing climate include heat-related illness, 

declines in air quality, and increased respiratory and cardiovascular illness. The 

extreme weather expected to occur alongside climate change may lead to injury, 

disability, and death. Changes in climate also facilitate the migration of mosquito-

borne diseases, such as dengue fever and malaria, into new locations, increasing 

exposure to these and other pathogens. These harmful effects are particularly 

potent for vulnerable populations such as children, the elderly, communities of 

color, and the poor. 

Physicians in the United States are already observing the adverse human 

health effects of climate change. In surveys conducted by three separate U.S. 

medical professional societies, a significant majority of surveyed physicians 

concurred that climate change is occurring, that climate change is having a direct 

impact on the health of their patients, and that physicians anticipate even greater 

climate-driven adverse human health impacts in the future.2 

2 Mona Sarfaty et al., A survey of African American physicians on the health effects 
of climate change, 11 lNT'L J. ENVTL. RESEARCH & PUBLIC HEALTH 12, 12473-85 
(Dec. 2014); Mona Sarfaty, et al., American Thoracic Society Member Survey on 

2 
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The Clean Power Plan responds to the mounting evidence of these health 

impacts. Section 111(d) of the Clean Air Act (CAA), 42 U.S.C. sec. 7411, 

empowers EPA to establish standards for the regulation of pollution from existing 

stationary sources of air emissions. In response to this directive, EPA has adopted 

regulations, codified at 40 CFR Part 60, which establish carbon pollution standards 

for power plants that will help to curtail the harmful health impacts of carbon 

pollution. Contrary to the claims of petitioners in these consolidated lawsuits, these 

regulations are well within EPA's statutory authority. 

Failure to uphold the Clean Power Plan would undermine EPA's ability to 

carry out its legal obligation to regulate carbon emissions that endanger human 

health, and would negatively impact the health of current and future generations of 

Americans. Amici urge the Court to uphold the Plan because it is a legal means by 

which EPA has exercised its authority to curb carbon emissions, mitigate climate 

change, and potentially avoid the serious health consequences described in this 

brief. 

Climate Change and Health, 12 ANNALS OF THE AM. THORACIC Soc'y 2, 274-8 
(Feb. 2015); Mona Sarfaty, et al., Views of AAAAI members on climate change and 
health, 4 J. ALLERGY & CLINICAL IMMUNOLOGY: IN PRACTICE 2, 333-335 
(March/ April 20 16). 
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ARGUMENT 

I. Climate Change, Caused by Utility Sector Carbon Emissions, Has 
Adverse Human Health Impacts. 

Utilities are the largest industrial emitter in the United States of the 

emissions that cause climate change.3 Left unchecked, continued use of fossil fuels 

responsible for climate change will increasingly create diverse risks for human 

health.4 Heat waves will occur more often and will be more intense.5 Forest fires 

will become more frequent and widespread, leading to rising rates of ground-level 

ozone and particulate matter formation. 6 Allergen concentrations will increase and 

3 Carbon Pollution Emission Guidelines for Existing Stationary Sources: Electric 
Utility Generating Units, 80 Fed. Reg. 64,662, 64,689 (Oct. 23, 2015) 
4 Bertil Forsberg et al., An expert assessment on climate change and health-with a 
European focus on lungs and allergies, 11 ENVTL. HEALTH (Supp. 1), June 28, 
2012. 
5 THOMAS R. KARL ET AL., GLOBAL CLIMATE CHANGE IMPACTS IN THE UNITED 
STATES 24 (Thomas R. Karl et al. eds., 2009); see also P.B. Duffy & C. Tebaldi, 
Increasing prevalence of extreme summer temperatures in the U.S., Ill CLIMATIC 
CHANGE 487 (2012). 
6 Sarah B. Henderson, et al., Three measures of forest fire smoke exposure and 
their associations with respiratory and cardiovascular health outcomes in a 
population-based cohort, 119 Envtl. Health Perspectives 9, 1266 (2011); Daniel J. 
Jacob & Darrel A. Winner, Effect of climate change on air quality, 43 
ATMOSPHERIC ENV'T 51, 59 (2009); Kazuyo Murazaki & Peter Hess, How does 
climate change contribute to surface ozone change over the United States?, Ill J. 
GEOPHYSICAL RES.: ATMOSPHERES, 1, 11, 15 (Mar. 16, 2006); Ralph J. Delfino, et 
al., The relationship of respiratory and cardiovascular hospital admissions to the 
southern California wildfires of2003, 66 OCCUPATIONAL AND ENVIRONMENTAL 
MEDICINE 3, 189-197 (2009). 
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persist longer,7 regions affected by vector-borne illnesses will expand, 8 and 

extreme weather events will become more frequent and more extreme.9 Through 

these and other causal channels, climate change will continue to increase injury 

and mortality for Americans, particularly for vulnerable populations. 

A. Heat 

"Climate change" is the term given to the effects caused by increasing 

concentrations of greenhouse gases that trap a higher portion of the sun's solar 

energy, leading to an overall rise in global land and ocean temperatures. 10 In 

consequence, climate change is expected to result in more heat waves, 11 and higher 

7 See generally Lewis H. Ziska & Paul J. Beggs, Anthropogenic climate change 
and allergen exposure: the role of plant biology, 129 J. ALLERGY & CLINICAL 
IMMUNOLOGY 27 (2012); Lewis H. Ziska et al., Recent warming by latitude 
associated with increased length of ragweed pollen season in central North 
America, 108 PROC. NAT'L ACAD. SCI. 4248, 4249-50 (2011); Jean Emberlin, 
Responses in the start of Betula (birch) pollen seasons to recent changes in spring 
temperatures across Europe, 46 INT'L J. BIOMETEOROLOGY 159 (2002). 
8 Samantha Ahdoot & Susan E. Pacheco, Global Climate Change and Human 
Health, 136 PEDIATRICS 5, e1474 (Nov. 2015). 
9 Seth Westra, et al., Future changes to the intensity and frequency of short
duration extreme rainfall, 52 REVIEWS OF GEOPHYSICS 3, 522-555 (2014). 
10 See, e.g., Environmental Protection Agency, "Causes of Climate Change," 
https://www3.epa.gov/climatechange/science/causes.html (last visited March 22, 
2016). 
11 Tiffany T. Smith et al., Heat waves in the United States: definitions, patterns, 
and trends, 118 CLIMATE CHANGE 811, 812-13 (2013) (noting that "heat wave" 
does not have a universally accepted definition, but is generally used to refer to 
temperatures-or a temperature-plus-humidity metric-that exceed seasonally
and regionally-specific averages for two or more consecutive days). 
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ambient temperatures. 12 There is a well-documented connection between rising 

temperatures and death, especially among the elderly and people with chronic 

disease. 13 As one dramatic example, the 2003 European heat wave is estimated to 

have led to approximately 50,000 deaths in August alone. 14 During that heat wave, 

France experienced a single day heat-related death total of 2,000 and a monthly 

total of nearly 15,000. 15 Similar impacts have been seen in the United States. In 

12 David H. Levinson & Christopher J. Fettig, Climate Change: Overview of Data 
Sources, Observed and Predicted Temperature Changes, and Impacts on Public 
and Environmental Health, in GLOBAL CLIMATE CHANGE AND PUBLIC HEALTH 31, 
33-36 (Kent E. Pinkerton & William N. Rom eds., 2014) (collecting citations to 
leading research and summarizing past and projected increases in ambient 
temperatures); Scott Greene et al., An examination of climate change on extreme 
heat events and climate-change mortality relationships in large U.S. cities, 3 
WEATHER, CLIMATE, & Soc'y 281 (2011); Alexander Gershunov et al., The Great 
2006 Heat Wave over California and Nevada: Signal of an Increasing Trend, 22 J. 
CLIMATE 6181 (2009). 
13 Shakoor Hajat & Tom Kosatky, Heat-related mortality: a review and 
exploration of heterogeneity, 64 J. EPIDEMIOLOGY & CMTY. HEALTH 753 (2010) 
(estimating from data that risk of mortality in various cities increased by 1-3% with 
each degree-Centigrade increase in temperature above threshold); Sumi Hoshiko, 
et al., A simple method for estimating excess mortality due to heat waves, as 
applied to the 2006 California heat wave, 55 INT'L J. PUB. HEALTH 133 (2010); 
Mercedes Medina-Ramon & Joel Schwartz, Temperature, temperature extremes, 
and mortality: a study of acclimatization and effect modification in 50 United 
States cities, 64 J. OCCUPATIONAL & ENVTL. MED. 827 (2007) (identifying causal 
relationship based on over six million observations). 
14 Jean-Marie Robine et al., Death toll exceeded 70,000 in Europe during the 
summer of 2003, 331 C.R. BIOLOGIES 171, 177 (2008). 
15 Laurent Argaud et al., Short- and Long-term Outcomes of Heatstroke Following 
the 2003 Heat Wave in Lyon, France, 167 ARCHIVES INTERNAL MED. 2177 (2007); 
Jean-Fran9ois Dhainaut et al., Unprecedented heat-related deaths during the 2003 
heat wave in Paris: consequences on emergency departments, 8 CRITICAL CARE 1 
(2004). 
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July 1995, Chicago experienced a heat wave that resulted in more than 600 excess 

deaths, 3,300 excess emergency department visits, and a significant increase in 

intensive care unit admissions for heat stroke. 16 And a 2006 California heat wave 

was associated with over 16,000 excess visits to the emergency room and 1,182 

h . 1. . 17 excess osp1ta Izatwns. 

Certain factors exacerbate the mortality impacts of heat waves. First, such 

effects are more severe in cities due to the "heat island" effect of concrete surfaces 

heating faster and holding heat longer than non-urban areas. 18 Second, areas 

unaccustomed to high temperatures experience higher mortality rates from heat 

waves. 19 Finally, mortality rates increase as heat waves become longer and hotter.20 

16 Jane E. Dematte, et al., Near-fatal heat stroke during the 1995 heat wave in 
Chicago, 129 ANNALS OF INTERNAL MED. 173 (1998). 
17 Kim Knowlton et al., The 2006 California heat wave: Impacts on 
hospitalizations and emergency department visits, 117 ENVTL. HEALTH 
PERSPECTIVES 61 (2009). 
18 Jonathan A. Patz et al., Impact of regional climate change on human health, 438 
NATURE 310, 310 (2005); see generally C.J.G. Morris & I. Simmonds, 
Associations between varying magnitudes of the urban heat island and the synoptic 
climatology in Melbourne, Australia, 20 INT'L J. CLIMATOLOGY 1931 (2000). 
19 William N. Rom & Kent E. Pinkerton, Introduction: Consequences of Global 
Warming to the Public's Health, in Global Climate Change and Public Health 1, 
10 (Kent E. Pinkerton & William N. Rom eds., 2014); G. Brooke Anderson & 
Michelle L. Bell, Weather-related mortality: how heat, cold, and heat waves affect 
mortality in the United States, 20 EPIDEMIOLOGY 205 (2009); Lauraine G. Chestnut 
et al., Analysis of differences in hot-weather-related mortality across 44 US 
metropolitan areas, 1 ENVTL. SCI. & PoL'Y 59 (1998). 
20 Daniela D'Ippoliti et al., The impact of heat waves on mortality in 9 European 
cities: results from the EuroHEATproject, 9 ENVTL. HEALTH, July 16,2010. 
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As climate change causes more frequent, persistent and severe heat waves, in 

unprecedented places, these mortality effects will be amplified. 

Heat waves also cause a number of other non-fatal but serious health effects. 

These include heat stroke21 and hospitalization for heart or lung disease. 22 There is 

evidence that extreme heat may trigger hospitalizations for congestive heart 

failure,23 and that acute increases in temperature and humidity are associated with 

increased emergency department visits and hospitalizations for asthma in children 

and adults.24 For example, a study of 12.5 million Medicare beneficiaries found 

21 Melanie Boeckmann & Ines Rohn, Is heat adaptation in urban areas reducing 
heat stroke incidence and cardiovascular mortality? A systematic review of the 
literature, 23 EUR. J. PUB. HEALTH (Supp. 1) 198, 199 (2013); R. Sari Kovats & 
Shakoor Hajat, Heat stress and public health: a critical review, 29 ANNUAL REv. 
PUB. HEALTH 41, 42, 47 (2008) (noting danger of and risk factors for heat stroke). 
22 See Helene G. Margolis, Heat Waves and Rising Temperatures: Human Health 
Impacts and the Determinants of Vulnerability, in Global Climate Change and 
Public Health, 85, 97-100 (Kent E. Pinkerton & William N. Rom eds., 2014) 
(summarizing relevant research and describing pathways through which high 
temperatures can lead to adverse health outcomes); Anthony J. McMichael et al., 
Climate change and human health: present and future risks, 367 THE LANCET 
9513, at 861 (2006) ("Most heatwave deaths occur in people with pre-existing 
cardiovascular disease (heart attack and stroke) or chronic respiratory disease). 
23 See Youn-Hee Lim, et al., Effects of diurnal temperature range on 
cardiovascular and respiratory hospital admissions in Korea, 417 SCIENCE OF THE 
TOTAL ENV'T 55 (2012). 
24 See Nana Mireku, et al. Changes in weather and the effects on pediatric asthma 
exacerbations, 103 ANNALS OF ALLERGY, ASTHMA & IMMUNOLOGY 220-24 (2009); 
see also Lim, et al., supra n. 23. 
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that each 10°F increase in daily temperature was associated with a 4.3% increase in 

same-day emergency hospitalizations for respiratory diseases. 25 

The simple stress of hotter weather, independent of acute heat waves, can 

also increase mortality.26 Further, warming trends allow for increases in vectors 

carrying harmful diseases. Higher temperatures expand the range of environments 

suitable to disease-carrying species, 27 and contribute to a rise in extreme weather 

events that produce conditions conducive to clusters of water-, mosquito- and 

rodent-borne diseases.28 

Rising temperatures due to carbon emission-fueled climate change are 

therefore expected to have continued widespread, dangerous health impacts. While 

demographic shifts and adaptation may alleviate some of these impacts over time,29 

25 See G. Brooke Anderson, et al. Heat-related emergency hospitalizations for 
respiratory diseases in the Medicare population, 187 AM. J. RESPIR. CRIT. CARE 
MED. 1098 (2013). 
26 Shakoor Hajat et al., Impact of high temperatures on mortality: is there an added 
heat wave effect?, 17 EPIDEMIOLOGY 632 (2006) (examining summer mortality 
rates and finding that generally higher temperatures, rather than heat waves, 
accounted for most deaths). 
27 See, e.g., Ilia Rochlin et al., Climate Change and Range Expansion of the Asian 
Tiger Mosquito (Aedes albopictus) in Northeastern USA: Implications for Public 
Health Practitioners, 8 PLoS One 4 (2013). 
28 See, e.g., Paul Epstein, The ecology of climate change and infectious diseases: 
comment, 91 ECOLOGY 925 (20 1 0). 
29 See generally, e.g., The Demography of Adaptation to Climate Change (Martine, 
George and Daniel Schensul, eds.), New York, London and Mexico City: UNFPA, 
liED and El Colegio de Mexico (2013). 

9 

ED_000738_00004015-00027 



u 

large segments of the American population are expected to suffer or die as a 

consequence of greenhouse gas emissions and resultant heat waves. 

B. Ozone and Particulate Matter 

Climate change also has a number of effects on air quality that are harmful 

to human health/0 including the promotion of higher concentrations of ground 

level ozone and particulate matter. Ground level ozone is created through a photo-

chemical reaction between nitrogen oxides, volatile organic compounds, and 

sunlight.31 Warmer temperatures that come with higher atmospheric concentrations 

of greenhouse gases increase ground level ozone production. 32 Those warmer 

temperatures also lead to longer dry seasons, decreased snowpack, and earlier 

snowmelt, all of which are factors for increased and more intense wildfire.33 

3° Kim Knowlton et al., Assessing Ozone-Related Health Impacts under a 
Changing Climate, 112 ENVTL. HEALTH PERSPS. 1557, 1559-60, 1562 (2004) 
(estimating significant increase in mortality by 2050 as a result of increase in 
ground-level ozone attendant to climate change). 
31 See, e.g., U.S. Environmental Protection Agency, "Ozone Pollution," 
https://www.epa.gov/ozone-pollution (last visited March 26, 2016). 
32 Jonathan A. Patz, Climate Change and Health: New Research Challenges, 6 
ECOSYSTEM HEALTH 52 (2000) (identifying strong positive association between 
ozone formation and ambient temperatures above 90°F/32°C); Levinson & Fettig, 
supra n. 12; Jacob & Winner, supra n. 6; Ivar Isaksen et al., Atmospheric 
composition change: Climate-Chemistry interactions, 43 ATMOSPHERIC 
ENVIRONMENT 5138 (2009). 
33 Xu Yue et al., Ensemble projections of wildfire activity and carbonaceous 
aerosol concentrations over the western United States in the mid-21st century, 77 
ATMOSPHERIC ENV'T 767, 768, 779 (2013); Anthony L. Westerling & Benjamin P. 
Bryant, Climate change and wildfire in California, 87 CLIMATE CHANGE (Supp. 1) 
S231, S231-32 (2008) (describing relationship between reduced precipitation and 

10 
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Wildfires lead to direct loss of life and property damage and release a range of 

pollutants at high concentrations, from particulate matter, ozone and acrolein (a 

respiratory irritant) to carcinogens such as formaldehyde and benzene.34 These 

pollutants can drift hundreds of miles downwind from the blaze. 

Climate change-induced increases in ground level ozone and particulate 

matter have negative consequences for human health. Air pollution from ground 

level ozone and particulate matter has been linked to cardiovascular disease, 35 both 

independently and combined. Ground level ozone, a lung and airway irritant, is a 

well-known cause of cardiovascular and respiratory injury and death.36 People 

snowpack, earlier snowmelt, warmer spring and summer seasons, and fire 
frequency). 
34 Hassani Youssouf, et al., 11 Non-Accidental Health Impacts of Wildfire Smoke, 
lNT'L J. ENVTL. RES. & PUBLIC HEALTH, 11772, 11773 (2014); Daniel A. Jaffe & 
Nicole L Wigder, Ozone production from wildfires: A critical review, 51 
ATMOSPHERIC ENV'T 1, 2, 7 (2012); Teresa C. Wegesser et al., California Wildfires 
of 2008: Coarse and Fine Particulate Matter Toxicity, 117 ENVTL. HEALTH 
PERSPS. 893, 895-96 (2009) (describing greater toxicity of PM generated by 
wildfire as comparable to breathing ten times the level of the PM found in 
California's ambient air under normal conditions); Gabriele Pfister et al., Impacts 
of the fall 2007 California wildfires on surface ozone: Integrating local 
observations with global model simulations, 35 GEOPHYSICAL REs. LETTERS 
Ll9814 (2008). 
35 Robert D. Brook, et al., Air Pollution and Cardiovascular Disease, 109 
CIRCULATION 2655-2671 (2004); Robert D. Brook et al., Particulate Matter Air 
Pollution and Cardiovascular Disease, 121 CIRCULATION 2331-2378 (2010). 
36 Michelle L. Bell et al., A Meta-Analysis of Time-Series Studies of Ozone and 
Mortality with Comparison to the National Morbidity, Mortality, and Air Pollution 
Study, 16 EPIDEMIOLOGY 436, 442 (2005); Kazuhiko Ito et al., Associations 
Between Ozone and Daily Mortality: Analysis and Meta-Analysis, 16 
EPIDEMIOLOGY 446, 455 (2005); Richard L. Smith et al., Reassessing the 
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suffering from pre-existing lung disease are particularly susceptible to the harmful 

health effects of ozone exposure. Studies have found that even modest and 

relatively brief increases in ground-level ozone are linked to deterioration in 

asthma control, and increased risk of acute care visits and hospitalization for 

patients with asthma and chronic obstructive pulmonary disease. 37 Decreases in air 

quality from wildfires are similarly associated with increased hospitalization for 

lung disease (in particular, asthma attacks and acute episodes of chronic 

obstructive pulmonary disease )38 and congestive heart failure.39 

There is also strong evidence that exposure to ground level ozone and 

particulate matter increases risk of death, even for those without preexisting 

relationship between ozone and short-term mortality in U.S. urban communities, 
21 INHALATION TOXICOLOGY 37 (2009) (noting inter-regional variation in ozone 
risk thresholds). 
37 See Benedicte Jacquemin, et al. Air pollution and asthma control in the 
Epidemiological study on the Genetics and Environment of Asthma, 66 J. 
EPIDEMIOLOGY COMMUNITY HEALTH 796-802 (2012); Kelly Moore, et al., Ambient 
ozone concentrations cause increased hospitalizations for asthma in children: an 
18-year study in Southern California, 116 ENVTL. HEALTH PERSPECTIVES 1063-70 
(2008); Steven M. Babin et al., Pediatric patient asthma-related emergency 
department visits and admissions in Washington, DC, from 2001-2004, and 
associations with air quality, socio-economic status and age group, 6 ENVTL. 
HEALTH 1-11 (2007); Fanny W.S. Ko, et al., Temporal relationship between air 
pollutants and hospital admissions for chronic obstructive pulmonary disease in 
Hong Kong, 62 THORAX 780-85 (2007); Bert Brunekreef, et al., Air pollution and 
health, 360 THE LANCET 1233-42 (2002). 
38 Henderson et al., supra n. 6. 
39 Ana G. Rappold et al., Peat Bog Wildfire Smoke Exposure in Rural North 
Carolina is Associated with Cardiopulmonary Emergency Department Visits 
Assessed through Syndromic Surveillance, 119 ENVTL. HEALTH PERSPS. 1415, 
1415-18 (2011). 
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conditions.4° For instance, one multi-city study found that for each 10 ~g/m3 

increase in atmospheric ozone level in heat-wave conditions, there was a one 

percent increase in mortality rates.41 It is, therefore, expected that rising 

temperatures due to greenhouse gas emissions will result in increased ozone 

formation and ozone-associated increases in morbidity and mortality.42 Moreover, 

40 Ozone: Roger D. Peng, et al., Acute effects of ambient ozone on mortality in 
Europe and North America: results from the APHENA study, 6 AIR QUALITY 
ATMOSPHERIC HEALTH 445-53 (2013); Mercedes Medina-Ramon & Joel Schwartz, 
Who is more vulnerable to die from ozone air pollution? 19 EPIDEMIOLOGY 672-79 
(2008). PM: Ana G. Rappold et al., Cardio-respiratory outcomes associated with 
exposure to wildfire smoke are modified by measures of community health, 11 
ENVTL. HEALTH, Sept. 24, 2012; Rappold et al., Peat Bog Wildfire Smoke 
Exposure, supra n. 39 at 1415-18 (2011); Fay H. Johnston et al., Estimated Global 
Mortality Attributable to Smoke from Landscape Fires, 120 ENVTL. HEALTH 
PERSPS. 695, 695 (2012) (estimating that inhalation of smoke from landscape fires 
worldwide leads to approximately 339,000 deaths annually); Laura Perez et al., 
Saharan dust, particulate matter and cause-specific mortality: A case-crossover 
study in Barcelona (Spain), 48 ENV'T INT'L 150, 152 (2012); Johanna Lepeule et 
al., Chronic Exposure to Fine Particles and Mortality: An Extended Follow-up of 
the Harvard Six Cities Study from 1974 to 2009, 120 ENVTL. HEALTH PERSPS. 965, 
968 (2012); U.S. ENVTL. PROT. AGENCY, EXPANDED EXPERT JUDGMENT 
ASSESSMENT OF THE CONCENTRATION-RESPONSE RELATIONSHIP BETWEEN PM2.5 
AND MORTALITY: FINAL REPORT vii, 3-20 to 3-24 (2006). 
41 Laurent Filleul et al., The relation between temperature, ozone and mortality in 
nine French cities during the heat wave of2003, 114 ENVTL. HEALTH PERSPS. 
1344, 1345 (2006); Cizao Ren et al., Ozone modifies associations between 
temperature and cardiovascular mortality: analysis of the NMMAPS data, 65 J. 
OCCUPATIONAL & ENVTL. MED. 255, 260 (2008) (identifying similarly synergistic 
effect in different data set). 
42 See, e.g., Knowlton et al., supra n. 30, at 1559-60, 1562. 
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heat and air pollution appear to be synergistic, meaning they do more harm 

combined than separate.43 

C. Pollen and Microbial Hazards 

Climate change promotes increased exposure to pollen, fungi, and other 

microbial growth, with adverse consequences for human health. First, rising global 

temperatures are increasing both the duration and intensity of pollen seasons. 

Warmer temperatures lengthen the pollen season because plants bloom earlier in 

the spring.44 For instance, between 1995 and 2009, the ragweed pollen season 

lengthened 13-27 days above the 44th parallel, which cuts through the northern 

United States.45 At the same time, increases in carbon dioxide levels and 

temperature cause plants to generate greater amounts of pollen. 46 And climate 

change is associated with more frequent and severe thunderstorms, which can 

43 Zhengmin Qian et al., High Temperatures Enhanced Acute Mortality Effects of 
Ambient Particle Pollution in the "Oven" City of Wuhan, China, 116 ENVTL. 

HEALTH PERSPS. 1172 (2008); Cizao Ren et al., Does particulate matter modifY the 
association between temperature and cardiorespiratory diseases?, 114 ENVTL. 

HEALTH PERSPS. 1690 (2006); Klea Katsouyanni et al., Evidence for interaction 
between air pollution and high temperature in the causation of excess mortality, 48 
ENVTL. HEALTH 235, 240 (1993). 
44 Ilginc Kizilpinar et al., Pollen counts and their relationship to meteorological 
factors in Ankara, Turkey during 2005-2008, 55 lNT'L J. BIOMETEOROLOGY 623, 
629-30 (20 11 ); Julie Wolf et al., Elevated atmospheric carbon dioxide 
concentrations amplifY Alternaria alternata sporulation and total antigen 
production, 118 ENVTL. HEALTH PERSPS. 1223 (2010). 
45 Ziska, Recent warming, supra n. 7 at 4248-51. 
46 Kizilpinar et al., supra n. 44 at 629-30; Wolf, et al., supra n. 44 at 1223. 
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cause sudden pollen releases.47 Increases in heavy rainfall will in turn increase 

flooding in low-lying areas, and contribute to mold and microbial growth.48 All of 

these impacts have negative consequences for public health. 

Pollen can cause allergic disease symptoms.49 Currently, higher pollen 

counts impair the quality of life of at least 16.9 million Americans and impose 

substantial costs on the health care system. 50 Longer allergy seasons increase this 

burden. 51 Higher pollen levels are also associated with lung inflammation, 52 which 

47 Shuaib M. Nasser & Thomas B. Pulimood, Allergens and Thunderstorm Asthma, 
9 CURRENT ALLERGY & ASTHMA REP. 384, 387-88 (2009); A.E. Dennis Wardman 
et al., Thunderstorm-associated asthma or shortness of breath epidemic: A 
Canadian case report, 9 CANADIAN RESPIRATORY J. 267 (2002). 
48 See, e.g., Margaret A. Riggs, et al., Resident cleanup activities, characteristics of 
flood-damaged homes and airborne microbial concentrations in New Orleans, 
Lousiana, October 2005, 3 ENVTL. RESEARCH 106, 402, 404-05 (2005). 
49 See, e.g., Lyndsey A. Darrow et al., Ambient pollen concentrations and 
emergency department visits for asthma and wheezing, 130 J. ALLERGY & 
CLINICAL IMMUNOLOGY 630 (2012); Lea Heguy et al., Associations between grass 
and weed pollen and emergency department visits for asthma among children in 
Montreal, 106 ENVTL. REs. 203 (2012) (linking pollen to asthma exacerbation); 
Perry E. Sheffield et al., The Association of Tree Pollen Concentration Peaks and 
Allergy Medication Sales in New York City: 2003-2008, 2011 ISRN Allergy, no. 
537194, at 1, 4-6 (identifying clear relationship between consumption of allergy 
medication and local pollen concentrations). 
50 Susan M. Schappert & Elizabeth A. Rechtsteiner, CDC, Nat'l Ctr. for Health 
Stats., Ambulatory medical care utilization estimates for 2007, Vital Health Stats., 
ser. 13, no. 169, at 23 tbl.7 (2011) (tallying ambulatory care visits owing to allergic 
rhinitis); Robert A. Nathan, The burden of allergic rhinitis, 28 ALLERGY & 
ASTHMA PROC. 3 (2007) (describing symptoms, impacts on quality of life, and 
costs oftreatment). 
51 See, e.g., Yong Zhang et al., Allergic pollen season variations in the past two 
decades under changing climate in the United States, 21 GLOBAL CHANGE 
BIOLOGY 1581, 1583-86 (2015); Kizilpinar et al., supra n. 44, at 629-30. 
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can cause upper and lower respiratory tract symptoms, even among those who do 

not suffer from allergic asthma, allergic rhinitis, or hay fever. 53 

Longer allergy seasons also promise difficulties for the 8.4 percent of 

Americans-25.7 million people-who suffer from asthma, because pollen can 

trigger asthma attacks. 54 This includes nearly 10 percent of American children. 55 

Numerous studies have found increases in asthma and wheeze-related emergency 

room visits when pollen levels are heightened. 56 Asthma exacerbations are 

dangerous and frightening, often requiring medical attention, including emergency 

treatment. These asthma attacks can also result in disability, including loss of 

52 Aliz Varga et al., Ragweed pollen extract intensifies lipopolysaccharide-induced 
priming ofNLRP3 inflammasome in human macrophages, 138 IMMUNOLOGY 392 
(2012). 
53 Anthony M. Szema, Asthma, Hay Fever, Pollen, and Climate Change, in 
GLOBAL CLIMATE CHANGE AND PUBLIC HEALTH 155, 156 (Kent E. Pinkerton & 
William N. Rom eds., 2014). 
54 See Jeanne E. Moorman et al., Center for Disease Control, Nat'l Ctr. for Health 
Stats., National Surveillance of Asthma: United States, 2001-2010, Vital Health 
Stats. ser. 3, no. 35, at 3-4 (2012). 
55 See Asthma Statistics, AM. ACADEMY OF ALLERGY ASTHMA & IMMUNOLOGY, 
http :1 /www .aaaai.org/about-aaaai/newsroom/ asthma-statistics (last visited March 
23, 2016). 
56 See Darrow et al., supra n. 49; Bircan Erbas et al., The role of seasonal grass 
pollen on childhood asthma emergency department presentations, 42 CLINICAL & 
EXPERIMENTAL ALLERGY 799-85 (2012); Heguy, et al., supra n. 49 at 203-11; Wei 
Zhong et al., Analysis of short-term influences of ambient aeroallergens on 
pediatric asthma hospital visits, 370 SCIENCE OF THE TOTAL ENVIRONMENT 330-36 
(2006). 
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school and work, for days. 57 Recurrent exacerbations can cause permanent airway 

damage and often require costly medical care. 58 

Continued greenhouse gas emissions and their effects on pollen productivity 

and prolongation of the pollen season are expected to increase risk and severity of 

asthma attacks 59 as well as the likelihood of allergic disease from mold and other 

microbial growth. 60 

D. Vulnerable Populations Will be the Hardest Hit by Climate Change 

Children younger than five, adults older than sixty-five, low-income 

individuals and communities of color are most vulnerable to the adverse health 

impacts of climate change given their reduced resilience to health hazards. 61 

These populations are at greatest risk of developing both chronic and acute 

57 Susan M. Pollart et al., Management of acute asthma exacerbations, 84 AM. 
FAMILY PHYSICIAN 40 (2011); Mary E. Strek, Difficult asthma, 3 PROC. AM. 
THORACIC Soc'y 116 (2006); E.R. McFadden, Jr., Acute Severe Asthma, 168 AM. 
J. RESPIRATORY & CRITICAL CARE MED. 740 (2003). 
58 Gary S. Rachelefsky, From the page to the clinic: Implementing new National 
Asthma Education and Prevention Program guidelines, 9 Clinical Cornerstone 9, 
9-10 (2009). 
59 Lorenzo Cecchi et al., Projections of the effects of climate change on allergic 
asthma: the contribution of aerobiology, 65 ALLERGY 1073 (20 1 0). 
60 Institute of Medicine, DAMP INDOOR SPACES AND HEALTH, The National 
Academies Press, Washington, DC (2004). 
61 See, e.g., Intergovernmental Panel on Climate Change 2014: Chapter 11.3, 
"Vulnerability to Disease and Injury Due to Climate Variability and Climate 
Change," in Climate Change 2014: Impacts, Adaptation, and Vulnerability. Part 
A: Global and Sectoral Aspects. Contribution of Working Group II to the Fifth 
Assessment Report of the Intergovernmental Panel on Climate Change (Field, 
Christopher B., et al., eds.), Cambridge University Press (2014). 
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illnesses from climate-related environmental factors. Further, research has 

documented substantial burdens of anxiety disorders and post-traumatic stress 

disorder after extreme weather events such as severe storms and wildfires. 62 

Children, particularly infants, are more susceptible to climate change-related 

temperature increases63 and heat waves because they cannot regulate body 

temperature as well as adults below sixty-five years of age.64 Moreover, as noted, 

climate change will worsen air quality, and children are more susceptible to harms 

posed by air pollutants because they generally spend more time outdoors, have 

higher respiratory rates, and have developing organs and immune systems. 65 

Exposure of children to decreased air quality is associated with chronic respiratory 

62 Richard A. Bryant et al., Psychological outcomes following the Victorian Black 
Saturday bushfzres, 48 AUST. & NZ J. PSYCHIATRY (July 2014); Sarah R. Lowe, et 
al., Health problems among low-income parents in the aftermath of Hurricane 
Katrina, 33 HEALTH PSYCHOLOGY 774-82 (2014). 
63 Xiaofang Ye et al., Ambient Temperature and Morbidity: A Review of 
Epidemiological Evidence, 120 ENVTL. HEALTH PERSPS. 19, 26 (2012) (noting that 
rates of hospital admissions reflect greater temperature-related risks for children 
and elderly); Knowlton et al., supra note 17, at 61 (observing greater risk of heat
related emergency department visits for children ages 0-4); Rupa Basu & Bart D. 
Ostro, A multicounty analysis identifYing the populations vulnerable to mortality 
associated with high ambient temperature in California, 168 AM. J. EPIDEMIOLOGY 
632, 634 (2008) (identifying heightened mortality risk for infants younger than one 
year). 
64 Margolis, supra n. 22, at 102. 
65 Janice J. Kim et al., Ambient Air Pollution: Health Hazards to Children, 136 
PEDIATRICS 5:992-7 (2015); Roya Kelishadi & Parinaz Poursafa, Air pollution and 
non-respiratory health hazards for children, 6 ARCHIVES MED. SCI. 483, 484 
(2010). 
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illnesses, 66 chronic non-respiratory illnesses, 67 and asthma-related 

hospitalizations.68 For example, a disproportionate number of pediatric asthma-

related hospitalizations and ICU admissions have occurred during days with high 

levels of ground level ozone in New York City. 69 Combating harmful health 

impacts is not a matter of simple avoidance, as efforts to protect children from poor 

air quality can reduce their access to needed physical activity to help prevent 

obesity. 

Adults sixty-five and older also face heightened health risks from climate 

change. They are more likely to be hospitalized or to die from high temperatures 

and heat waves. 70 They often have marginal cardio-respiratory reserves to cope 

66 Gennaro D' Amato et al., Urban Air Pollution and Climate Change as 
Environmental Risk Factors of Respiratory Allergy: An Update, 20 J. 
INVESTIGATIONAL ALLERGOLOGY AND CLINICAL IMMUNOLOGY 95 (2010); Gennaro 
D' Amato et al., Effects of climate change on environmental factors in respiratory 
allergic diseases, 38 CLINICAL AND EXPERIMENTAL ALLERGY 1264 (2008). 
67 Kelishadi & Poursafa, supra n. 65. 
68 See, e.g., Mireku et al., supra n. 24, at 223-24; Katherine Shea, Global Climate 
Change and Children's Health, 120 PEDIATRICS 1359 (2007). 
69 Robert A. Silverman, et al., Age-related association of fine particles and ozone 
with severe acute asthma in New York City, 125 J. Allergy & Clinical Immunology 
367-373 (2010). 
70 Janet L. Gamble et al., Climate Change and Older Americans: State of the 
Science, 121 ENVTL. HEALTH PERSPS. 15 (2013); Antonella Zanobetti et al., 
Summer temperature variability and long-term survival among elderly people with 
chronic disease, 109 PROC. NAT'L ACAD. SCI. 6608 (2012); Rupa Basu, High 
ambient temperature and mortality: a review of epidemiologic studies from 2001 to 
2008, 8 ENVTL. HEALTH, Sept. 16, 2009; Massimo Stafoggia et al., Factors 
affecting in-hospital heat-related mortality: a multi-city case-crossover analysis, 
17 EPIDEMIOLOGY 315 (2006). 
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during heat and air pollution events, and are expected to experience more frequent 

acute cardiovascular and respiratory illnesses from climate change-related 

increases in heat and pollution.71 Low-income individuals are also often less 

equipped to adapt to climate stressors. In particular, low-income urban 

communities of color, who already have elevated rates of asthma, diabetes and 

chronic cardiovascular disease, and are more heavily exposed to air pollution than 

people in rural environments, are among those most exposed to extreme heat, due 

to urban heat island effects and reduced access to cooling. 72 In addition, they often 

have reduced access to alternate housing, food, or transportation in the event of a 

weather emergency. African-American physicians, who see higher proportions of 

patients from communities of color and low-income communities, report higher 

rates of all climate-related health conditions than other physicians. 73 

71 G. Brooke Anderson et al., supra n. 25; Lim et al., supra note 23, at 56-57, 60. 
72 See Ganlin Huang, et al., Is everyone hot in the city? Spatial pattern of land 
surface temperatures, land cover and neighborhood socioeconomic characteristics 
in Baltimore City, MD, 92 J. ENVTL. MGMT. 1753-59 (2011); Barry S. Levy, et al., 
Climate Change, Human Rights, and Social Justice, 81 Annals of Global Health 
310-22 (20 15). 
73 Mona Sarfaty et al., A survey of African-American Physicians, supra n.2 at 
12473-85. 
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II. By Addressing Both Carbon Emissions Responsible for Climate 
Change and Conventional Air Pollutants, EPA's Clean Power Plan 
Carries Out the Clean Air Act's Mandate to Protect the Public 
Health. 

Greenhouse gas pollution and resulting climate change will have severe 

impacts on human health for all of the reasons stated. 74 And even without the 

exacerbating impacts of climate change, conventional air pollutants like ozone, 

particulate matter, nitrogen oxide and sulfur dioxide have significant negative 

consequences for human health. 75 The Clean Power Plan, which will result in 

direct reductions of both carbon emissions and conventional air pollutants, is a 

legitimate fulfillment of EPA's statutory obligations. 

A voidance of health harms from air pollution is a governing principle of the 

CAA, as evidenced by the Act's stated objective "to protect and enhance the 

quality of the Nation's air resources so as to promote the public health." 42 U.S.C. 

§ 7401 (2015). The legislative history of Congress's multiple amendments of the 

CAA between 1970 and 1990 similarly manifests a consistent Congressional belief 

that the Act is critical to protecting human health. 

74 Climate change will also result in health impacts from factors not discussed here 
such as frequent and intense storms, rising sea levels, changing agricultural and 
fishery yields, drought, dust storms, and human migration. 
75 See, e.g., Drew T. Shindell et al., Climate and health impacts of US emissions 
reductions consistent with 2 oc, NATURE CLIMATE CHANGE, Letter, available at 
http://www .nature. com/nclimate/j ournal/vaop/ncurrent/full/nclimate29 3 5 .html (last 
visited March 28, 2016). 

21 

ED_000738_00004015-00039 



u 

During floor consideration of the conference report to the 1970 Clean Air 

Act Amendments, Senator Edmund Muskie, the Senate architect of the legislation, 

said the Act would "enable the country to clean up the air and protect the public 

health," noting that the costs of air pollution had been counted to date "in death, 

disease, and disability." 116 CONG. REc. S20,597 (1970). In 1977, Congress 

amended the CAA again, Clean Air Act Amendments of 1977, Pub. L. No. 95-95, 

91 Stat. 685 (1977), and again concern with human health was the driving force 

behind the legislation. Representative Henry Waxman, one of the House conferees, 

said "[i]t is important for my colleagues to remember the purpose of the Clean Air 

Act: to protect the health of the American people ... [i]t is a matter, for some, of 

life and death .... For others, it is a question of increased rates of respiratory and 

heart disease." 123 CONG. REc. H8,668 (1970). 

Concerns about the human health costs of pollution motivated Congress to 

amend the Clean Air Act again in 1990. Clean Air Act Amendments of 1990, Pub. 

L. No. 101-549, 104 Stat. 2399 (1990). The conference report for those 

amendments noted the CAA was being amended "to provide for the attainment and 

maintenance of health protective national ambient air quality standards." H.R. 

CONF. REP. 101-952, *3,867 (1990). During Senate consideration of the conference 

report, Senator Lincoln Chafee, who introduced the legislation in the Senate, and 

was the ranking member of the committee of jurisdiction for the legislation, said 
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"[t]his is a health bill." 136 CONG. REc. S16895. Senator Chris Dodd, at the same 

time, also suggested that the 1990 CAA Amendments were intended to help 

respond to future health challenges by noting that they will "provide a good 

starting point for protecting public health ... resources well into the next century." 

Id. at S17764 (1990). This legislative history establishes that Congress repeatedly 

amended the CAA to provide EPA the authority to regulate air pollution because 

the bill's supporters were deeply concerned that unmitigated air pollution was 

causing and would cause deadly and severe health challenges for Americans. 

To address those goals, EPA is required by the CAA to regulate pollutants 

that endanger public health and welfare. That obligation has been recognized 

repeatedly by the Supreme Court. In Massachusetts v. EPA, 549 U.S. 497 (2007), 

the Supreme Court found that carbon emissions are "air pollutants" under the 

CAA, and that EPA must regulate carbon emissions if it determines that they 

contribute to climate change and endanger public health. As prompted by the 

Court, EPA made an endangerment finding in 2009. It is therefore now under a 

legal obligation to regulate carbon emissions. Further, in American Electric Power 

v. Connecticut, 564 U.S. 410, 131 S. Ct. 2527,2537 (2011), the Court made clear 

that the CAA "speaks directly" to emissions of carbon dioxide from fossil-fuel 

fired power plants. 
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Fossil fuel-fired power plants are the largest source of carbon emissions in 

the United States.76 The reductions in emissions of both carbon and conventional 

pollutants that will result from the Clean Power Plan77 reinforce ongoing market 

trends, and will reduce the negative consequences for health described in this brief. 

This is precisely the intent of the CAA. The Clean Power Plan therefore fulfills 

EPA's obligations as outlined by the Supreme Court. 

Petitioners assert that language in the United States Code version of 42 

U.S.C. 7411, § Ill( d) of the CAA, prohibits EPA from regulating carbon 

emissions through that section. See Pet. Brief(Core Legal Issues), Doc. No. 

1599889, at 29-31. Resolution of the parties' arguments over § Ill (d) should be 

informed in part by the Supreme Court's whole act rule, which instructs the 

reviewing court, in interpreting legislation, not to let part of a sentence in a statute 

defeat the broader object and policy of the whole law. Richards v. United States, 

369 U.S. 1, 11 (1962). Courts can look to legislative history to determine the object 

and purpose of a statute in applying the whole act rule. Concrete Pipe & Prods of 

Cal. Inc. v. Constr. Laborers Pension Trust for S. Cal., 508 U.S. 602 (1993). 

76 Draft Inventory ofU.S. Greenhouse Gas Emissions and Sinks: 1990-2014 ES-8 
(February 20 16), available at 
https://www3.epa.gov/climatechange/Downloads/ghgemissions/US-GHG
Inventory-2016-Main-Text. pdf (last visited March 24, 2016). 
77 Carbon Pollution Emission Guidelines for Existing Stationary Sources: Electric 
Utility Generating Units, 80 Fed. Reg. at 64,667. 
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The policy and legislative history of the CAA demonstrate that it was 

designed with human health in mind. The Clean Power Plan will regulate and 

reduce emissions of carbon, an air pollutant. In doing this, it will deliver benefits 

for human health by reining in climate change and its associated harmful impacts. 

Thus, the Clean Power Plan resolves the very types of harms that motivated 

Congress to pass the CAA in 1970 and then to amend it in 1977 and again in 1990. 

The Court should interpret § Ill (d) through the lens of those goals. 

CONCLUSION 

For the foregoing reasons, amici urge this Court to protect the health of 

Americans for generations to come by finding that the Clean Power Plan 

constitutes a lawful exercise of EPA's authority under§ Ill( d). 
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IDENTITY AND INTEREST OF AMICUS CURIAE 

The Service Employees International Union ("SEIU") is a labor union of 

more than two million people in the United States (including Puerto Rico) and 

Canada, and the largest health care union in the United States. More than half of 

SEIU's two million members work in the health care industry, including as doctors, 

nurses, nursing assistants, therapists, technicians, home care providers, 

administrative staff, janitorial workers, and food service staff. SEIU also represents 

workers in the property service industries. Approximately 250,000 SEIU property 

services workers nationwide clean, maintain, and provide security for commercial 

office buildings, co -ops, and apartment buildings, as well as public facilities like 

theaters, stadiums, and airports. SEIU is also one of the largest unions of public 

service employees with more than one million local and state government workers, 

public school employees, bus drivers, and child care providers, including 

approximately 80,000 early learning and child care professionals. 

Given the workers the SEIU represents, a signif icant portion of SEIU's 

members live, work, and raise families in the communities currently bearing the 

disproportionate impacts of greenhouse gas emissions and climate change. SEIU' s 

members, as healthcare professionals in low -income communities and 

communities of color, and as low -income workers and people of color themselves, 
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know all too well about the disproportionate health impacts of greenhouse gas 

emissions and climate change the Clean Power Plan will help to remedy. 

SEIU' s strong support for the Clean Power Plan arises from two missions 

that underlie all of the Union's work. First, the Union's primary mission is to 

achieve social and economic justice for all workers and their families. SEIU is 

increasingly aware that social and economic justice wi ll remain out of reach for 

working families unless the harms arising from air pollution and climate change 

are addressed. Second, as the largest union of health care workers in the United 

States, SEIU works every day to address issues of public health and access to 

quality health care. Its members, many of whom live, or are caregivers in, 

vulnerable communities, have experience with pollution -related health conditions 

that have become increasingly common consequences of climate change. The 

Union's members understand that climate change is one of the most significant 

threats to the fulfillment of both these goals. SEIU believes the Clean Power Plan 

will provide important health and economic benefits for the communities where 

our members live and work. 

STATEMENT REGARDING SEPARATE BRIEFING 

Pursuant to D.C. Circuit Rule 29(d), undersigned counsel for amicus curiae 

hereby certifies that a separate brief is necessary. Amicus has a particular interest 

and expertise in representing the interests of low -income communities and 
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communities of color. This brief addresses the disparate effects of climate change 

on these communities, as well as the benefits these communities stand to gain from 

the Clean Power Plan . Amicus has coordinated with the parties to prevent any 

unnecessary duplication. 

STATEMENT OF AUTHORSHIP AND FINANCIAL CONTRIBUTIONS 

Amicus hereby affirms that no counsel for a party authored this brief in 

whole or in part and that no person other than amicus and their counsel made a 

monetary contribution to its preparation or submission. 

SUMMARY OF ARGUMENT 

The scientific evidence is incontrovertible: airborne pollutants from fossil 

fuel-burning power plants are a leading cause of global climate change, which 

poses a substantial threat to human life and a grave and increasing threat to our 

planet's ability to sustain human life in the future. The time for temporizing is long 

past and the EPA's Clean Power Plan ( hereinafter "CPP" or "rule" ) represents a 

necessary step to limiting these looming threats. 

Leading scientific institutions in the United States and across the globe agree 

not only that global climate change is real and growing but also that it is caused by 

human actions, principally including burning fossil fuels to generate power. The 

scientific evidence also is unequivocal that burning fossil fuels causes or 

exacerbate many diseases and shortens the lifespan of many people. Scientists 
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further agree that the burden facing climate change and fossil fuel -generated air 

pollution falls most heavily on those least at fault and least able to bear it, 

including children, the elderly, communities of color, and the poor. These 

communities are often closest to polluting power plants and thus are the ones most 

likely to suffer from many severe and chronic maladies, chiefly including cardio -

respiratory diseases. They likewise are least able to escape from the most extreme 

and often deadly forms of anthropogenic global climate change, such as worsening 

hurricanes and tornados, horrendous floods , record-setting droughts, melting 

glaciers, rising seas, and the spread of tropical plagues. 

The CPP offers substantial promise to reduce these dangers and reverse their 

effects. It will diminish the incidence of pollutant - and climate -related diseases, 

especially in those communities and among those peoples most at risk, lead to 

reduced prices for electricity consumers, and create tens of thousands of new jobs 

in the "green energy" sector of the domestic economy. 

ARGUMENT 

I. Airborne Pollutants from Fossil Fuel -Burning Power Plants Adversely 
Affect Human Health 

A. Climate Change and Air Pollution Adversely Affect Human 
Health, and both are Caused by Pollution from Fossil Fuel 
Burning Power Plants 

Leading scientific institutions in the United States -including the National 

Academy of Sciences, the National Academy of Engineering, the National 
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Academy of Medicine, and the National Research Counc il-j oined by the 

prestigious Intergovernmental Panel on Climate Change (IPCC), have reached a 

consensus rare in science: they have concluded, on the basis of an overwhelming 

and unequivocal body of scientific evidence, that the earth's climate is changing, 

rapidly and dramatically. 

As summarized in IPCC' s landmark 2007 Assessment Report (and 

confirmed in the IPCC's 2015 report) global climate change is "now evident from 

observations of increases in global average air and ocean temperatures, widespread 

melting of snow and ice and rising global average sea level."1 

Equally important, the scientific consensus clearly points to human 

activity-primarily including greenhouse gasses caused by air pollution -as the 

major cause of climate change. Thus, the IPCC concluded that climate change is 

"unequivocal," "accelerating," and "very likely human induced." 2 A 2010 report 

from The National Academies completely concurs, finding "a strong, credible 

body of evidence, based on multiple lines of research, documenting ... that these 

[climate] changes are in large part caused by human activities."3 

1 IPCC, Fourth Assessment Report: Observed Changes in Climate and Their 
Effects 1 (2007), available at http://www.ipcc.ch/publications_and_ 
data/ar4/syr/en/ spms1.html. 
2 Id. 
3 National Academies of Science, Engineering, and Medicine: Board on 
Atmospheric Sciences and Climate, Advancing the Science of Climate Change 1 
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B. Climate Change and Air Pollution Adversely Affect Public Health 

Air pollution and anthropogenic -induced climate change are far more than a 

challenge to the non -human environment. Instead, they are profound! y human 

issues, ones with immediate and far -reaching implications for health, food, homes, 

and the lives of individual persons. They also are, collectively, social justice issues 

inasmuch as air pollution and climate change have asymmetrical impacts on 

communities of color, the poor, tribal nations, children, the elderly, and the most 

vulnerable amongst us. 

This Court is well familiar with the human causes and consequences of air 

pollution and climate change. In 1981, this Court presciently recognized tha t the 

zeal of "public utility power plants [to] burn ... fossil fuels, especially coal" 

without regard of the environmental, social, or economic consequences, 

"contributes importantly to the scope and severity of the nation's air pollution 

problem." PPG Indus., Inc. v. Castle, 659 F.2d 1239, 1242 (D.C. Cir. 1981). This 

pollution, "especially in connection with high levels of particulate matter, result in 

increased [human] mortality and morbidity." I d. More prescient still, this Court 

observed that "[t]ypicall y the elderly and persons with preexisting pulmonary and 

cardiac disease are the most susceptible" to fossil fuel-related diseases, specifically 

that "[s]gnificant health effects are also produced by long -term exposure" to 

(2010), available at http://books.nap.edu/ openbook.php?record_ 
id= 12 7 82&page= 1. 
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particulate air pollution, includ ing "[a]cute respiratory infections in children, 

chronic respiratory diseases in adults, and decreased levels of ventilatory lung 

function in both children and adults ... . "I d.( citations omitted). 

Since then numerous other courts around the country, t ogether with dozens 

of federal and state agencies, and scores of world -renowned scientists, independent 

research organizations, and public interest organizations have come to the same 

conclusion. See, e.g., Vigil v. Leavitt, 381 F.3d 826, 830 (9th Cir. 200 4) ("'The 

elderly, children, and people with chronic lung disease, influenza, or asthma are 

especially sensitive to high levels" of particulate pollution and related airborne 

toxins (citation omitted)). 

A member of this Court acknowledged a decade ago that although "children, 

the elderly, and the poor are considered to be the most vulnerable to adverse health 

outcomes" from air pollution and global climate change caused by fossil fuel 

burning power plants, "[t]he unde rstanding of the relationships between 

weather/climate and human health is in its infancy and therefore the health 

consequences of climate change are poorly understood." Massachusetts v. E.P.A ., 

415 F.3d 50, 79 (D.C. Cir. 2005) (Tatel, J., dissenting), rev'd, 549 U.S. 497 (2007). 

That science is no longer in its "infancy," id., and "the health consequences 

of climate change" no longer are "poorly understood." In addition to the 

widespread consensus regarding the baleful effects of air pollution caused by 
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burning fossils fuels on human health, research shows that these health effects are 

exacerbated by climate change. 4 The CPP will significantly reduce these 

conventional pollutants along with carbon pollution, resulting in significant health 

benefits.5 

Voluminous scientific evidence has linked exposure to particulate pollution 

and related airborne emissions from fossil fuel -burning power plants with health 

ailments including increased risk for cardiovascular disease such as 

atherosclerosis, increased heart attacks, increased emergency room visits for acute 

health events, birth defects, low birth weights, and premature births. 6 

Fossil fuel-generated pollutants cause (or increase the risk) of other serious 

health effects as well, including increased numbers o f heart attacks (especially 

4 See 80 Fed. Reg. 64686 (Oct. 23, 2015) ("Major consequences of further 
warming include significant increases in the number of hot days (95°F or above) 
and decreases in freezing events, as well as exacerbated ground-level ozone in 
urban areas.") 
5 80 Fed. Reg. 64981 ("Similarly, the EPA believes that, like the Cross-State Air 
Pollution Rule, this rulemaking will result in significant health benefits because it 
will reduce co-pollutant emissions of S02 and NOXon a regional and national 
basis.1 027 Thus, localized increases in NOX emissions may well be more than 
offset by NOX decreases elsewhere in the region that produce a net improvement 
in ozone and particulate concentrations across the area.") 
6 Pope CA, Muhlestein JB, May HT, Renlund DG, Anderson JL, Horne BD, 
Ischemic heart disease events triggered by short-term exposure to fine particulate 
air pollution, 114 Circulation 2443 (2006); Schwartz J, Slater D, Larson TV, 
Person WE, Koenig JQ, Particulate air pollution and hospital emergency room 
visits for asthma in Seattle, 4 7 American Review of Respiratory Disease 826 
(2003); Ritz B, Wilhelm M, Zhao Y, Air pollution and infant death in Southern 
California, 1989-2000, 118 Pediatrics 493 (2000). 
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among the elderly and people with cardiovascular disease), 7 . d mcrease 

hospitalization for cardiovascular disease (including strokes and congestive heart 

failure), 8 increased emergency room visits for patients suffering from acut e 

respiratory ailments, 9 asthma, and inflammation of lung tissue in otherwise healthy 

young adults. 10 

Most dramatically, such pollution has been causally linked to increased rates 

of premature deaths (i.e., deaths that would not have occurred until months o r 

years later if the air were cleaner). 11 Thus, scientific evidence shows that chronic 

exposure to pollution can shorten life one to three years by increasing the risk of 

7 Antonella Zanobetti & Joel Schwartz, The Effect of Particulate Air Pollution on 
Emergency Admissions for Myocardial Infarction: A Multicity Case-Crossover 
Analysis, 113 Envtl. Health Persp. 978 (2005). 
8 Kristi B. Metzger et al., Ambient Air Pollution and Cardiovascular Emergency 
Department Visits in Atlanta, Georgia, 1993-2000, 15 Epidemiology 46 (2004); 
Gregory Wellenius et al., Particulate Air Pollution and Hospital Admissions for 
Congestive Heart Failure in Seven U.S. Cities, 97 Am. J. Cardiology 404 (2006); 
Gregory Wellenius et al., Particulate Air Pollution and the Rate of Hospitalization 
for Congestive Heart Failure among Medicare Beneficiaries, 161 Am. J. 
Epidemiol 1030 (2005). 
9 Stephen Van Den Eeden, et al., Final Report to the California Air Resources 
Board, Contract 97-303, Particulate Air Pollution and Morbidity in the California 
Central Valley: a high particulate pollution region (2002), available at 
http://www.arb.ca.gov/research/apr/past/97-303.pdf 
10 Andrew J. Ghio et al., Concentrated Ambient Air Particles Induce Mild 
Pulmonary Inflammation in Healthy Human Volunteers, 162 Am. J. Respir. & Crit. 
Care Med. 981 (2000). 
11 Antonella Zanobetti et al., The Temporal Pattern of Respiratory and Heart 
Disease Mortality in Response to Air Pollution, Ill Envtl. Health Persp. 1188 
(2003). 
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dying from lung cancer and cardiovascular diseases, 12 as well as by inflicting 

significant damage to the small airways of the lungs. 13 

Those at the greatest risk of adverse health effects from chronic exposure to 

particulate matter pollution include children (18 years and younger), the elderly 

(65 years and older), people with chron ic lung diseases (such as asthma, chronic 

bronchitis, and emphysema), people with chronic cardiovascular disease, and 

people with diabetes. 14 

Chronic exposure to particulate matter has been linked to increased risk of 

premature birth and slowed lung function growth in children and teenagers; short -

term increases in particulate matter levels are especially harmful to children, 

causing increased severity of asthma attacks and increased hospitalization for 

asthma. 15 

In sum, the scientific evidenc e Is as alarming as it is indisputable: air 

pollution from fossil fuel-fired power plants sickens and kills human beings. 

12 C. Arden Pope III et al., Lung Cancer, Cardiopulmonary Mortality, and Long
Term Exposure to Fine Particulate Air Pollution, 287 J. Am. Med. Ass'n 9 (2002) 
13 Andrew Churg et al., Chronic Exposure to High Levels of Particulate Air 
Pollution and Small Airway Remodeling, Ill Envtl. Health Persp. 714 (2003). 
14 Antonella Zanobetti & Joel Schwartz, Are Diabetics More Susceptible to the 
Health Effects of Airborne Particles?, 164 Am. J. Respir. & Crit. Care Med. 831 
(2001). 
15 W. James Gauderman et al., Association between Air Pollution and Lung 
Function Growth in Southern California Children: results from a second cohort, 
166 Am. J. Respir. & Crit. Care Med. 76 (2002); W. James Gauderman et al., The 
effect of air pollution on lung development from 10 to 18 years of age, 3 51 New 
Engl. J. Med. 1057 (2004). 
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C. Climate Change and Air Pollution are Particularly Dangerous to 
Low-Income Communities and Communities of Color 

Wealth is not equally distributed in America. Neither is air pollution. In fact, 

wealth and air pollution are inversely related: the wealthier the neighborhood, the 

cleaner the air; the poorer the community, the dirtier the air. Dirty air is more 

harmful in communities of color. This is neither hypothesis nor hyperbole. Instead, 

peer-reviewed scientific studies invariably document that the greatest sources (and 

residues) of air lie in or adjacent to communities of color. 

Many studies have explored the diff erences in harm from air pollution to 

racial or ethnic groups and people who are in a low socioeconomic position, have 

less education, or live nearer to major sources of air pollution, such as fossil fuel -

b . 1 16 urnmg power pants. 

Socio-economic position has been more consistently associated with greater 

harm from air pollution. Researchers found greater risk for premature death for 

African Americans and greater risk for people living in areas with higher 

unemployment or higher use of public transportation. 17 

16 Institute of Medicine, Toward Environmental Justice: Research, Education, and 
Health Policy Needs. Washington, DC: National Academy Press, 1999; O'Neill 
MS, Jerrett M, Kawachi I, Levy JI, Cohen AJ, Gouveia N, Wilkinson P, Fletcher 
T, Cifuentes L, Schwartz Jet al. Health, Wealth, and Air Pollution: Advancing 
Theory and Methods, Ill Environ Health Perspect. 1861 (2003). 
17 American Lung Association, Urban Air Pollution and Health Inequities: A 
Workshop Report, 109 Environ Health Perspect (Supp. 3) 357 (2001). See also 

11 

ED_000738_00004017 -00024 



u 

Communities of color also may be more likely to live in counties with higher 

levels of pollution. In a follow -up analysis of the population and air quality 

reported in the American Lung Association's State of the Air 2009 report, 

researchers found that African-Americans and Latinos were more likely to live in 

counties that had worse problems with particle pollution. 18 

The EPA's own proximity analysis, undertaken in connection with its 

promulgation of the CPP, similarly shows disproportionately high fraction s of 

communities of color, and low -income communities, in the vicinity of power 

plants (i.e., within 3 miles of a plant). 19 Hazardous air pollutants also present 

serious air quality risks, and tend to affect communities of color and low -mcome 

communities disproportionately. A 2013 EPA report indicated in general that "[i]n 

2005, nearly all children (99.9%) lived in census tracts in which [hazardous air 

pollutant] concentrations combined to exceed the 1 -in -1 00,000 cancer risk 

benchmark. Seven percent of chil dren lived in census tracts in which [hazardous 

air pollutants] combined to exceed the 1 -in-10,000 cancer risk benchmark." 20 That 

report also explained that "56% of U.S. children live in census tracts in which 

Helen H. Kang, Pursuing Environmental Justice: Obstacles and Opportunities -
Lessons from the Field, 31 Wash. U. J.L. & Pol'y 121, 126-27 (2009). 
18 Miranda ML, Edwards SE, Keating MH, Paul CJ. Making the Environmental 
Justice Grade: The Relative Burden of Air Pollution Exposure in the United States, 
8 Int J Environ Res Public Health 1755 (2011). 
19 80 Fed. Reg. at 64915. 
20 See EPA, America's Children and the Environment 56 (3rd ed. 2013), available 
at http://www.epa.gov/ace/pdfs/ACE3_2013.pdf. 
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concentrations of at least one hazardous air po llutant exceeded the benchmark for 

health effects other than cancer."21 

D. Anthropogenic Climate Change is Particularly Dangerous to 
Low-Income Communities and Communities of Color 

The consequences of climate change are numerous, beyond cavil, and 

terrifying to all humanity. These consequences include: 

• Sea level increases. "Global average sea level has risen since 1961 at an 
average rate of 1.8 mm/year and since 1993 at 3.1 mm/year, with 
contributions from thermal expansion, melting glaciers and ice caps, and the 
polar ice sheets." 22 Thus, "[s]atellite data since 1978 show that annual 
average Arctic sea ice extent has shrunk by 2. 7% per decade, with larger 
decreases in summer of 7.4% per decade. Mountain glaciers and snow cover 
on average have decline din both hemispheres." 23 Under a "business -as
usual" GHG emissions scenario, sea levels could rise two feet or more by 
2100 compared to 1990 levels. 24 

• Diminished snowpack. The ancient seasonal rhythms of streams and rivers 
have changed as winter precipita tion falls increasingly as rain instead of 
snow, and as earlier spring temperatures cause snow in the mountains to 
melt earlier and faster. Consequently, some areas experience more days with 
very heavy rain, while others face more frequent, intense, and lo ng-lasting 
droughts. Warmer temperatures also mean higher evaporation rates and 
thirstier plants and people, which increase demands for water. 25 In addition, 
diminished snowpack threatens the water supplies of people who depend on 
water from the seasonal melting of mountain ice and snow. 

• Extreme temperatures and wildfires. Average temperatures are rising, but 
extreme temperatures are rising even more: in recent decades, cold days and 
nights have grown less frequent and hot days and nights more frequent, wit h 

21 d J, .at57. 
22 IPCC, Fourth Assessment Report, supra, at 1. 
23 Id. 
24 National Academies, EICC supra at 6. 
25 Id. 
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more frequent heat waves and hotter high temperature extremes 26
. In the 

United States, "[ m ]any types of extreme weather events, such as heat waves 
and regional droughts, have become more frequent and intense during the 
past 40 to 50 years." 27 More severed rought in some areas, combined with 
other factors, has contributed to larger and more frequent wildfires.28 

• Storms I hurricanes. Rising GHG emissions and the accompanying increases 
in the average temperatures of the earth have caused extreme weather 
events, such as hurricanes, to increase in frequency and intensity in recent 
years, and this trend will continue in the future, with s erious impacts on 
human societies and the natural world. 29 

• Salinization of drinking water. Global climate change will affect the quality 
of drinking water and impact public health. As sea level rises, saltwater will 
infiltrate coastal freshwater resources. Flooding and heavy rainfall may 
overwhelm local water infrastructure and increase the lev el of sediment and 

. . h 1 30 contammants m t e water supp y. 

• Spread of disease. Scientists expect climate change to affect human health in 
various other ways as well, both directly - from heat waves, floods, and 
storms-and indirectly -by increasing smog and ozon e in cities, 
contributing to the spread of infectious diseases, and reducing the 
availability and quality of food and water. The U.S. Centers for Disease 
Control and Prevention (CDC) maintains that global climate change has "the 

26 Td 7 11 . at . 
27 U.S. Army Corps of Engineers, After Action Report: May 2010 Flood Event 
Cumberland River Basin, (July 21, 2010), available at http:// 
www .lrn. usace.army .mil/LRN_pdf/ AAR _May_ 2010 _Flood_ Cumberland_ Draft_ V 
7 21.Pdf. 
28National Academies, EICC at 7. 
29 T.R. Knutson, et al., Tropical cyclones and climate change, 3 Nature Geoscience 
157, 158 (2010). 
30 Pew Center on Global Climate Change, Climate Change 101: Science and 
Impacts 6 (January 2011), available at http:// 
www.pewclimate.org/docUploads/climat e 10 1-science.pdf (citations omitted). 
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potential to affect human health in several direct and indirect ways, some of 
them severe."31 

Just as the negative health consequences of air pollution disproportionately 

affect individual people of color and members of the poor, so, too, harm from 

climate change falls heaviest on entire communities of color. These groups and 

communities often lack the resources to cope with the consequences of climate 

change, such as more powerful hurricanes and tornadoes, higher floods, and other 

episodic "natural" disasters, like greater heat wa ves and longer droughts, "natural 

disasters" that unquestionably are exacerbated by human environmental 

malfeasance. 32 

II. The CPP Will Produce Substantial Climate and Health-Related 
Benefits, as well as Economic Benefits, to the Public in General, and to 
Low-income Communities and Communities of Color, in Particular 

The CPP will result in substantial benefits. It will limit or reduce the baleful 

consequences of air pollution and climate change and it will lower the price of 

electricity while spurring higher employment. 

A. The CPP Will Produce Substantial Climate and Health -Related 
Benefits in Low -Income Communities and in Communities of 
Color 

31 The U.S. Centers for Disease Control and Prevention, Climate Change and 
Public Health 1 (November 29, 2010), available at http://www.cdc.gov/ 
climatechange/ effects/ default.htm. 
32 See, e.g., 80 Fed. Reg. at 64914, 64940; Seth B. Shonkoff et al., The Climate 
Gap: Environmental Health and Equity Implications of Climate Change and 
Mitigation Policies in California- a Review of the Literature, 109 Climatic 
Change S485 (2011). 
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The EPA estimates that the CPP will substantially lessen the production of 

several varieties of harmful poll utants into the atmosphere, reductions that will, in 

turn, diminish morbidity and mortality rates across the nation. Although 

predictions about how many lives will be saved never can be known to a certainty, 

eight of the nation's most prominent health care scientists-who teach at Harvard, 

Boston University, and Syracuse University -recently assessed the public health 

co-benefits of several options for regulation of carbon dioxide emissions from 

power plants. In analyzing one option substantially similar to the CPP , they 

"estimated a decrease of 3,200 premature deaths each year ... , corresponding to 

4.0 premature deaths avoided per million tonne decrease in C02 emissions."33 

These scholars further "estimate[] health co -benefits [stemming from CPP 

will] vary widely across the USA ... , with all states experiencing some benefit," 

and that "areas with the highest health benefits have the greatest air quality 

improvements and large exposed populations." 34 Simply put, the communities with 

the greatest "exposure " to harmful pollutants generated by power plants would 

benefit from declines in pollution and would see a drop in mortality and morbidity 

rates.35 

33 C.T. Driscoll, J.J. Buonocore, J.I. Levy, K.F. Lambert, D.Burtraw, S.B. Reid, H. 
Fakhraei, & J. Joel Schwartz, U.S. power plant carbon standards and clean air and 
health co-benefits, 5 Nature Climate Change 535, 539 & Fig. 1 & Table 2 (2015). 
34 ld. 
3s Id. 
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These benefits are most needed in those communities in closest proximity to 

power plants or those who are aff ected by plant pollution plumes. Because 

communities of color and low-income communities are disproportionately exposed 

to emissions from fossil fuel-burning power plants and because these communities 

suffer more acutely from pollution -related ailments, EP A's authority to broadly 

regulate greenhouse gasses is critical to the long -term well -being of affected 

communities. The CPP will lead to reductions at many plants, and those reductions 

will be accompanied by corresponding conventional pollutant reductions . As a 

general matter, those plants that emit the most greenhouse gasses also have the 

highest emissions of conventional pollutants, and because greenhouse gas 

regulation will result in the reduced utilization of higher greenhouse gas -emitting 

units, effec tive regulation of greenhouse gasses can also significantly reduce 

conventional pollutants in some locations. 36 And given the regional transport of 

many harmful pollutants, widespread reductions could lead to widespread health 

benefits. 

36 See 80 Fed. Reg. at 64914. 
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B. The CPP Will Produce Substantial Economic Benefits for the 
Public, Including for Low 
Communities of Color 

-Income Communities and 

As described above, the public health benefits of the Clean Power Plan far 

outweigh costs. 37 Amici in support of Petitioners claim that the Clean Power Plan 

will harm low -income communities and people of color. But these amzcz 

completely ignore both the long -term costs these communities have endured from 

over-exposure to pollutants from the power generation sector and the health -care 

gains they will enjoy if the CPP is upheld and enforced. The emissions reductions 

resulting fro m implementing the CPP will lead to "climate and health benefits 

worth an estimated $55 billion to $93 billion per year in 2030 .... [that] includes 

avoiding 2,700 to 6,600 premature deaths and 140,000 to 150,000 asthma attacks 

in children." These climate and health benefits dwarf-by a factor of five -to-ten-

the estimated annual costs of up to $8.8 billion in 2030.38 

But even putting human health and climate benefits to the side, researchers 

at the EPA and private think -tanks estimate that retail monthly electricity bills will 

drop between 5% and 20% as a result of implementing the Clean Power Plan, i.e., 

37 EPA Fact Sheet: Clean Power Plan Benefits (2014), 
https://www.epa.gov/cleanpowerplan/fact-sheet-clean-power-plan-benefits; Union 
of Concerned Scientists, How Much Will the Clean Power Plan Cost? The benefits 
of the EPA's Clean Power Plan far outweigh the costs (Aug. 5, 2015), available at 
http://www.ucsusa.org/global-warming/reduce-emissions/how-much-will-clean
power-plan-cost#.VvP5jOirKUk 
38 Id. 
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retail consumers would pay 5% and 20% per month less for electricity than they 

would without the CPP.39 

As discussed above, EPA's approach to controlling power plant emissions is 

expected to generate economic benefits as well an environmental benefits. 

Although the Clean Power Plan leaves central planning decisions to the states, it 

recognizes that, without assistance, important investments in energy efficiency a nd 

distributed renewable energy might occur only in communities that can afford 

them. The Plan therefore includes several provisions intended to direct at least 

some of the CPP's developmental benefits to low -income communities. The Clean 

Energy Incentive Program (CEIP) creates direct incentives for energy efficiency, 

and explicitly directs these incentives to low-income communities.40 

Contrary to the claims of amici for Petitioners, the CPP will also result in net 

job gains. The Clean Power Plan follows, r ather than leads, the long -observed 

39 P. Knight et al., Cutting Electric Bills With the Clean Power Plan. EPA's 
Greenhouse Gas Reduction Policy Lowers Household Bills: March 2016 Update, 
Synapse Energy Economics, (March 17, 2016), available at http://www.synapse
energy.com/sites/default/files/cutting-electric-bills-cpp-march2016.pdf. See MJ 
Bradley and Associates, EPA's Clean Power Plan, Summary of IP M Modeling 
Results, January 13, 2016, available at 
http://www.mjbradley.com/sites/default/files/MJBA_CPP _IPM_Summary.pdf; 
Industrial Economics, Inc., Assessment of the Economy- Wide Employment Impacts 
of EPA's Clean Power Plan, 2-7--2-9 (April15, 2015) available at 
http:/ /www.inforum.umd.edu/papers/otherstudies/20 15/iec _inforum _report_ 04141 
5.pdf. 
40 80 Fed. Reg. at 64,829-832. 
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trend of reduced employment in the coal mining sector.41 But the Clean Power Plan 

sets the stage for a just transition away from polluting sources of energy that harm 

the health of workers and disadvantaged communities. I ndependent studies of the 

proposed rule estimated a net job gain during the CPP compliance periods. 42 The 

investments in renewable energy and energy efficiency spurred by the Clean Power 

Plan, as proposed, are anticipated to result in a net increase of 96,000 jobs by 2020 

alone.43 

To address the loss of employment opportunities in coal -dependent 

industries, however, the Administration's FY17 budget has proposed a 

41 Employment in the coal mining sector fell from a high of nearly 180,000 
workers in 1985 to less than 60,000 at the beginning of2016, a drop that cannot be 
attributed to the Clean Power Plan. FRED® Economic Data, All Employees: 
Mining and Logging: Coal Mining. 
https:/ /research.stlouisfed.org/fred2/series/CES 1021210001. 
42 Josh Bivens, A Comprehensive Analysis of the Employment Impacts of the EPA's 
Proposed Clean Power Plan, Economic Policy Institute (June 9, 2015). 
http://www.epi.org/publication/employment-analysis-epa-clean-power-plan/ 
[analysis of proposed rule]. See also Industrial Economics, Inc., Assessment of the 
Economy- Wide Employment Impacts of EPA's Clean Power Plan, available at 
http:/ /www.inforum.umd.edu/papers/otherstudies/20 15/iec _info rum _report_ 04141 
5.pdf; Peter Phillips, Environmental and Economic Benefits of Building Solar in 
California, Quality Careers-Cleaner Lives, Don Vial Center on Employment in the 
Green Economy: Inst. for Research on Labor & Employment, Univ. of California, 
Berkeley (Nov. 10, 2014), http://www.irle.berkeley.edu/vial/publications/building
solar-ca14.pdf; Deborah Behles, From Dirty to Green: Increasing Energy 
Effzciency and Renewable Energy in Environmental Justice Communities, 58 Vill. 
L. Rev. 25, 40-45 (2013). 
43 Josh Bivens, A Comprehensive Analysis of the Employment Impacts of the EPA's 
Proposed Clean Power Plan, Economic Policy Institute (June 9, 2015). 
http://www.epi.org/publication/employment-analysis-epa-clean-power-plan/ 
[analysis of proposed rule]. 
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continuation of their "POWER+ Plan." The POWE R+ Initiative would fund a 

variety of federal grant programs aimed at both community economic development 

and workforce training in order to counter the local economic effects resulting 

from the closure of a coal -dependent facility or business, which would direct new 

investments for needed economic transition in central Appalachia's coal country. 

In addition, the POWER+ Plan seeks to fully fund both the Health Benefit Plan and 

Pension Fund administered by the United Mineworkers of America (UMW A) to 

ensure these workers receive the benefits already promised to them. Further, 

through the accelerated use of existing Abandoned Mine Land (AML) reclamation 

funds, the Plan calls for an additional $1 billion in funding over 5 years be used to 

pair community economic development plans with mine reclamation projects in 

order to maximize the impact of this spending. These and other just transition 

principles have also begun to be expressed legislatively, whether regarding 

mineworker benefits, AML spending, community an d workforce development, or 

bridging impacted workers to new employment or to retirement. 

Such investments, along with the Clean Power Plan's incentives to create 

jobs in the clean energy sector in vulnerable communities, will go a long way 

towards spurring a just transition to a cleaner energy future with expanded work 

opportunities. 
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CONCLUSION 

For the reasons set forth above, Amicus Curiae respectfully requests that the 

Court uphold the rule. 

Dated: April 1, 2016 Respectfully submitted, 

/s/ Renee M. Gerni 
----

Judith A. Scott 
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Washington, DC 20036 
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Ned Miltenberg 
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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES 

Pursuant to D.C. Circuit Rule 28(a)(l), the amici curiae hereby certifies as 

follows: 

(A) Parties and Amici. Except for the amicus curiae Dominion 

Resources, Inc. ("Dominion"); Former State Officials; Union of Concerned 

Scientists; and Grid Experts Benjamin F. Hobbs, Brendan Kirby, Kenneth J. Lutz, 

James D. Mccalley, and Brian Parsons, all parties and amici, rulings under review, 

and related cases are, to the best of my knowledge, set forth in the Brief for 

Respondents Environmental Protection Agency, ECF No. 1605911. 

Amicus, Dominion is a publicly-held company incorporated in Virginia 

whose shares are listed on the New York Stock Exchange under the symbol "D." 

Dominion has no parent company and no publicly-held company has 10% or 

greater ownership in Dominion. 

(B) Rulings Under Review. References to the rulings under review 

appear in EPA's brief. 

(C) Related Cases. Reference to related cases appears in EPA's brief. 
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ST A TEJVI:ENT REG-ARDING CONSENT TO FILE, 
SEPARATE BRIEFING-, AND RULE 29(C)(5) 

Pursuant to Rule 29(a)-(b) ofthe Federal Rules of Appellate Procedure, 

proposed cunicus curicze has cor1sulted with the parties. As ofthe :filir1g ofthis 

brief, the U.S. EI1vironmer1tal Protectior1 Ager1cy, Calpir1e Corporation,. the City of 

Austir1 d/b/a Austir1 Er1ergy, the City ofLos AI1geles, by ar1d through its 

Departmer1t of Water ar1d Power, the City of Seattle, by ar1d through its City Light 

Departmer1t, N'atior1al Grid Ger1eratior1, LLC, N'ew -v-ork Power Authority, Pacific 

Gas ar1d Electric Compar1y,. Sacramer1to l'v'h.J.I1icipal Utility District and Sou them 

Califomia Edisor1 Compar1y have cor1ser1ted to the :filir1g of this brief. 

The remair1ir1g parties either ir1formed Domir1ior1 that they take r1o positior1 

as to Domir1ior1' s filir1g, or failed to respor1d to the ur1dersigr1ed cormsel "s email 

which stated that if no respor1se was received by 5:00 p.m. ]\(larch 3 1, 2016, 

Domir1ior1 would represer1t that they took r10 positior1. Cor1sequer1tly, Domir1ior1 

states that the foUowir1g parties take r1o positior1 as to Dominior1's :filir1g: the 

Utility Air Regulatory Group, N'atior1al Rural Electric Cooperative Associatior1, 

Ari.zor1a Electric Power Cooperative, Ir1c., Associated Electric Cooperative, Ir1c., 

Big Rivers Electric Corporatior1, Brazos Electric Power Cooperative, Ir1c., Buckeye 

Power, .lr1c., Cer1tral l'vlor1tar1a Electric Power Cooperative, Cer1tral Power Electric 

Cooperative, Inc., Com Belt Power Cooperative, Dairylar1d Power Cooperative, 

Deseret Ger1eratior1 & Trar1smissior1 Co-operative, Inc., East Ker1tucky Power 
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Cooperative, Inc., East River Electric Power Cooperative, Inc., East Texas Electric 

Cooperative, Inc., Georgia Transmission Corporation, Golden Spread Electric 

Cooperative, Inc., Hoosier Energy Rural Electric Cooperative, Inc., Kansas 

Electric Power Cooperative, Inc., Minnkota Power Cooperative, Inc., North 

Carolina Electric Membership Corporation, Northeast Texas Electric Cooperative, 

Inc., Northwest Iowa Power Cooperative, Oglethorpe Power Corporation, 

Powersouth Energy Cooperative, Prairie Power, Inc., Rushmore Electric Power 

Cooperative, Inc., Sam Raybum G&T Electric Cooperative, Inc., San Miguel 

Electric Cooperative, Inc., Seminole Electric Cooperative, Inc., South Mississippi 

Electric Power Association, South Texas Electric Cooperative, Inc., Southem 

Illinois Power Cooperative, Sunflower Electric Power Corporation, Tex-La 

Electric Cooperative ofTexas, Inc., Upper Missouri G. & T. Electric Cooperative, 

Inc., Wabash Valley Power Association, Inc., Westem Farmers Electric 

Cooperative and Wolverine Power Supply Cooperative, Inc. take no position on 

Dominion's request to participate as amicus. 

Pursuant to D.C. Circuit Rule 29(d), amicus curiae certifY that a separate 

brief is necessary because no other amicus brief of which Dominion is aware will 

provide the perspective of a large energy company with an integrated electric 

utility that relies upon significant generation from coal-fired and natural gas-fired 
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power plants subject to regulation under the Clean Power Plan rule and that is 

supportive of Respondent. 

Dominion states that no party or party's counsel authored this brief in whole 

or in part; no party or party's counsel contributed money that was intended to fund 

preparing or submitting this brief; and no person - other than Dominion -

contributed money that was intended to fund preparing or submitting this brief. 

See Fed. R. App .P. 29(c)(5). 

CORPORATE DISCLOSURE STATEMENT 

In accordance with Fed. R. App. P. 26.1 and D.C. Cir. R. 26.1, Dominion 

Resources, Inc. ("Dominion") states that it is a publicly-held company 

incorporated in Virginia whose shares are listed on the New York Stock 

Exchange under the symbol "D." Dominion has no parent company and no 

publicly-held company has 1 Oo/o or greater ownership in Dominion. Dominion is 

one of the nation's largest producers and transporters of energy, and is committed 

to providing safe, affordable, reliable, and increasingly clean electricity to its 

residential and business customers in Virginia and North Carolina. 
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STATEJVI:ENT OF IDENTITY., INTEREST IN CASE., AND 
SOURCE OF AUT:EI:ORITY TO FILE AS AJVI:ICUS CURIAE 

Arr~icu.s curiae Dominion Rescn.J.rces~ Inc. ("""Dominionn) is an inV"estor-

owned energy company that owns and operates Dominion Virginia Power,. a fully 

integrated electric u.tility~ serV"ing approximately 2.4 million cu.stomers in Virginia 

and more than 100,.000 cu.stomers in North Carolina. Domi.nion serV"es these 

customers with a diverse fleet of coal-fired and natu.ral gas-fired generation 

facilities., fou.r carbon-free nu.clear u.nits,. and a growing portfolio of renewable 

generation. l'\l'lany of Dominion" s existing power plants will be su.bject to 

regu.lation u.nder the Clean Power Plan. Given Dominion"s mix ofpower plants 

and its large base ofmore than 2.4 million electric u.tility cu.stomers~ Dominion has 

stro.ng interests in the Clean Power Plan and the ou.tcome of this litigation. 

Dominion has long been able to deliV"er reliable electricity at V"ery competitiV"e rates 

when compared to regional and national aV"erages., in significant part du.e to its 

diverse mix ofpower generation resou.rces and the operational a.nd fuel diV"ersity 

adV"antages these resou.rces offer. 

Dominion is one of the nation" s largest produ.cers and tra.nsporters of energy,. 

and is committed to proV"iding safe,. affordable, reliable., and increasingly clean 

electricity to its residential and bu.siness cu.stomers in Virginia a.nd North Carolina. 

Dominion owns and operates approximately 24,.300 megawatts of generating 

capacity. Dominion" s portfolio of assets also inclu.des approximately 6,.500 miles 

1 
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of electric transmission lines; 57,300 miles of electric distribution lines; 12,200 c 
miles of natural gas transmission, gathering, and storage pipelines; and 22,000 

miles of gas distribution pipelines, exclusive of service lines. In total, Dominion 

serves over five million utility and retail energy customers in 14 states and operates 

one of the nation's largest underground natural gas storage systems, with 

approximately 933 billion cubic feet of storage capacity. 

Dominion is at the mid-point of a 1 0-year growth plan with an annual 

average investment of $3 .2 billion per year in expanding infrastructure for its 

regulated electric generation, transmission and distribution, and regulated natural 

gas transmission and distribution operations. Among other things, Dominion 

intends that this infrastructure expansion will enable the company to meet the 

projected increase in electricity demand in Dominion's electric utility service 

territory with lower-carbon electricity while maintaining reliable service. 

In September 20 14, Dominion announced the Atlantic Coast Pipeline, an 

approximately 600-mile natural gas pipeline that would run from West Virginia 

through Virginia to North Carolina to serve a region that is currently heavily reliant 

on a single natural gas pipeline. The Atlantic Coast Pipeline is one of several key 

infrastructure projects that will allow Dominion to increase natural gas supplies in 

the M:id-Atlantic region for natural gas-fired power plants, local gas utilities 

serving residential and commercial customers, and manufacturers. 
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S~Y OF ARGUl\II:ENT c 
Dominion offers the Court the perspective of an owner of several coal-fired 

and natural gas-fired power plants subject to regulation under the Clean Power 

Plan rule ("the Rule'"). Carbon Pollution Emission Guidelines for Existing 

Stationary Sources: Electric Utility Generating Units; Final Rule, 80 Fed. Reg. 

64,662 (Oct. 23, 2015). Dominion's position on the Rule and the Environmental 

Protection Agency's (''EPA") statutory authority under the Clean Air Act differs 

substantially from Petitioners on two points as discussed in greater detail below. 

Firsr, Dominion believes that, if key compliance flexibilities are maintained 

in the Rule, states adopt reasonable implementation plans, and government 

permitting and regulatory authorities efficiently process permit applications and 

perform regulatory oversight required to facilitate the timely development of 

needed gas pipeline and electric transmission infrastructure, then compliance is 

feasible for power plants subject to the Rule. From Dominion's perspective, the 

Rule is compatible with current trends toward additional renewable and natural gas 

generation in the power sector based on market conditions and customer demands, 

as well as already-finalized state and federal environmental requirements aimed at 

pollutants that have long been subject to federal regulation under the Clean Air 

Act. Effects on power plants and customers can be successfully managed, 

provided that the Rule continues to: allow market-based compliance measures, 

3 
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such as emissions trading and averaging approaches; permit states to develop a 

flexible emission reduction timeline within the interim compliance period; and 

authorize states to tailor compliance plans to state circumstances. 

Second, Dominion disagrees with Petitioners' overly narrow reading of the 

statutory phase "standard of performance" because their reading would not allow 

the use of market-based measures such as emissions trading or averaging. 

Petitioners' interpretation could have the unintended adverse effect of foreclosing 

market-based compliance flexibility for the Rule and other standards of 

performance set under section Ill of the Clean Air Act. Adopting Petitioners' 

interpretation could result in a reduction in the number of remaining coal-fired 

power plants, a less diverse generation fleet, and increased compliance costs for 

customers. 

ARGUMENT 

I. Assuming that Power Plants Are Afforded the Compliance Flexibility 
Contemplated under the Rule, Compliance Is Feasible. 

Existing electric sector trends are resulting in increased levels of renewable 

and natural gas generation and the retirement of aging coal-fired plants nationwide. 

The expansion of Dominion's transmission and distribution natural gas pipeline 

network also has been actively underway in the Mid-Atlantic region for the past 

several years to deliver recoverable reserves of natural gas from the Marcellus and 

Utica shale formations to consumers. Much of this infrastructure development and 

4 
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energy transition began prior to the Rule due to changing economic conditions and 

earlier state and federal env-ironmental requirements. 

Dominion finds the Rule to be compatible with these ongoing trends. 

Dominion intends on maintaining its div-erse generation portfolio, including its 

coal-fired generation,. i:n order to continue to prov-ide its customers with affordable,. 

reliable electricity. Compliance with the Rule will :not unduly disrupt these goals,. 

prov-ided that the compliance fle:xibilities i:n the Rule--particularly including the 

market-based trading options and the interim compliance period fle:xibilities--are 

made av-ailable to power plants subject to the Rule, and states reasonably tailor 

their compliance plans to state circumstances. 

A- The R..u.le Is Compatible -...vi~h E:xis~i:ng I:nrlu.s~ry Tre:nds To-...varrl 
R..e:ne-...vable a:nd Na~ral ~as ~e:nera~io:n. 

From Dominion" s perspectiv-e as one of the country" s largest power 

companies,. the Rule is compatible with long-term industry trends influenced by 

market conditions and prior env-ironmental regulations. These trends,. which are 

resulting i:n the increased "USe of :natural gas-fired and :non-hydroelectric renewable 

electricity generation i:n the power sector, hav-e been "Underway for some time and 

are ongoing. 

I:n Virginia, inv-estor-owned electric utilities are required to dev-elop an 

annual Integrated Resource Plan (""IRP"") that reflects a 15-year plan to meet 

projected c"Ustomer :needs using both supply and demand side resources. Va. Code 

5 
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Ann. §§ 56-597, 56-599 (West 2015). Virginia law requires that such a plan_ 

include a lowest reasonable cost option, id. § 56-599(13)(9), and North Carolina 

law has a similar requirement. N.C. Gen. Stat. Arm. § 62-2(a)(3a) (West 2015). 

Dominion's recently-filed IRPs show that natural gas-fired generation has been, by 

far,. the least-cost resource for around-the-clock ''baseload" generation, and is a 

critical back-up resource for intermittent renewable generation. 1 

Similarly,. in applying for regulatory appro~al of a new power station, 

regulated electric utilities such as Dominion Virginia Power are required to 

demonstrate that the proposed in~estment is both necessary and in the public 

interest. See, e.g., Va. Code Ann. § 56-265.2. A critical part of such filings 1s 

establishing the cost of the proposed in~estment compared to altemati~es. 

Thus far, Dominion has successfully managed this transition consistent with 

its obligations to maintain affordability, long-term rate stability, and reliability for 

its customers. Assuming Dominion is able to ensure the timely completion of new 

electric generation, transmission, and natural gas pipeline infrastructure necessary 

1 See, e.g., Dominion,. Integrated Resource Plan at 69 (July 1,. 201 5), czvcziiczble czx 
https://wwvv.dom.com/library/domcom/pdrs/electric-generation/2015-irp-final
public-~ersion-intemal-co~er.pdf (''Of the new generating capacity in North 
America projected to begin operation o~er the next 10 years, a majority is expected 
to rely on natural gas as the single or primary fueL With a production shift from 
con~entional to an expanded array ofuncon~entional gas sources (such as shale) 
and relati~ely low commodity price forecasts,. gas-fired generation is the first 
choice for new capacity, o~ertak:ing and replacing coal-fired capacity.") (intema.l 
citation omitted). 
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as a result of these trends, Dominion expects to be able to continue to manage 

these transitions when the Rule takes effect. Having been in operation for over 100 

years, Dominion has observed and adapted to similar transitions in the past-

including a period in the 1970s and 1980s when national energy policy emphasized 

a shift from the use of oil and natural gas for electricity to a greater use of coal2
-

and believes that the composition of the electric generation sector will continue to 

evolve in response to external events, public policies, and technological change. 

B. Compliance with the Rule Is Feasible, Provided that Regulated 
Power Plants Are Afforded the Rule's Key Compliance 
Flexibilities and Necessary Supporting Infrastructure Can Be 
Timely Constructed. 

The Rule provides a flexible, accommodating compliance framework that 

means the Rule can be implemented by states and EPA in a way that is challenging 

but ultimately manageable for regulated power plants. While EPA sets the "degree 

of emission limitation achievable" by coal-fired power plants and natural gas 

combined cycle power plants-what EPA deems an "emission guideline," 40 

C.F.R. § 60.2l(e) (2015)-the Rule allows each state to develop an 

c 
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implementation plan that is tailored to its needs. Id. §§ 60.5740-5790. In their c 
implementation plans, states may choose to apply uniform performance rates for 

power plants, or set equivalent rate-based or mass-based statewide goals applicable 

to all power plants within the state. 80 Fed. Reg. at 64,.832-35. Further, the Rule 

allows and encourages market-based compliance mechanisms, including both 

single-state and multi-state emissions trading and averaging. Id. at 64,.834-35. As 

a result, depending upon the components of the relevant state plan, the owner of a 

particular regulated power plant may have multiple options for compliance beyond 

measures implemented exclusively at that power plant. Dominion is currently 

engaged in active discussions with states and other stakeholders about how to 

develop flexible state plans so that Dominion can continue to provide customers 

affordable and reliable power while ensuring compliance with the Rule. 

Additionally, the Rule authorizes states to develop flexible, phased-in 

compliance obligations. Id. at 64,.828-29. Dominion considers the timeline 

reasonable given that new infrastructure under construction and in various stages 

of state and federal permitting review and development will facilitate cost-effective 

compliance with the Rule. Timely review and decision-making by regulatory 

authorities are necessary to ensure the development of expanded gas pipeline and 

electric transmission infrastructure. For instance,. Dominion expects that its 

proposed Atlantic Coast Pipeline will play a key role in achieving cost-effective 
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compliance with the Rule for Dominion and other regulated power plants in c 

Virginia and North Carolina by enabling increased amounts of low-emitting 

natural gas-fired electric generation. 

Petitioners suggest that the impacts of the Rule will result in "higher rates 

and less reliable electricity" for consumers. Opening Brief of Petitioners on Core 

Legal Issues at 27 ("Pet'rs Legal Br."). Because of the key compliance flexibilities 

highlighted above, Dominion does not agree that the Rule will necessarily result in 

such disruptive effects to the power sector and its consumers. Assuming that the 

key compliance flexibilities in the Rule remain available and that states implement 

the Rule's requirements in a reasonable and cost-effective manner, Dominion 

believes that compliance with the Rule is challenging but feasible and can be 

managed through a diverse generation fleet. See Respondent EPA's Initial Brief at 

36-38 ("Resp't Br.") (highlighting how EPA assumptions and compliance 

flexibility in the Rule make emission guidelines "achievable"). This would be 

consistent with Dominion's state-level regulatory obligations to provide reliable 

electric service at the lowest reasonable cost, which can best be achieved with a 

varied generation portfolio. 
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II. Pe~i~io:ners"' Co:n~e:ntio:n ~ha~ ~he Rule's 1'VIarke~-Based IVIeasures Are 
No~ Permi~ed u:nder Sec~io:n 111 Could l'VIake ~he Rule I:nfeasible a:nd 
Sig:nifica:n~ly I:ncrease ~he Complia:nce Cos~s oC Fu~ure Air Quali~y 
Regula tio:ns. 

Dominicn1 strongly differs with Petitioners~ arguments regarding the 

statutory limits on the terms "standard ofperformance~' and ''emission limitation.~' 

Pet:~rs Legal Br. at 50-56. If the Court were to adopt Petitioners~ interpretation of 

these terms~ t:he interpretation would not only constrain EPA~ s authority when 

establishing "emission guidelines,'~ as is intended by Petitioners,. but: would also 

effectively prohibit regulated entities from complying with this and all other 

section 1 1 1 standards through flexible compliance approaches such as market-

based trading mechanisms. Foreclosi1:1g the ability of Dominion and other owners 

of regulated power plants to rely on trading measures as a means of compliance 

would unnecessarily increase the Rule"s compliance costs and could adversely 

impact the feasibility of compliance with the Rule and other air quality regulations 

promulgated under section 1 1 1 of the Clean Air Act. 

Real-world experience, academic theory~ and industry consensus all indicate 

that: market-based measures are an optimal approach for states t:o adopt: in air 

quality regulatory plans~ including plans for meeting Clean Air Act: requirements. 

Such measures have many benefits as compared to command-and-control 

approaches that mandate source-specific measures. :J'I>v1:arket-based measures allow 

market forces to influence when and where emission reduction measures are 

10 
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undertaken, which generally allows for the deployment of such measures in the c 
most cost-efilcient fashion, where costs are lowest. This, in tum, leads to the 

lowest possible compliance costs for industry and lower energy prices for 

consumers as well as the operational advantages of more fuel diversity as 

compared to command-and-control approaches. These benefits are well-

established in academic literature on the topic. See, e.g., Richard Schmalensee & 

Robert Stavins, Lessons Learned from Three Decades of Experience "l-Vi£h Cap-and-

Trade 2 (Nat'l Bureau ofEcon. Research, Working Paper No. 21742, 2015), 

available a£ http://www.nber.org/papers/w21742 ("[M]arket-based approaches 

tend to equate marginal abatement costs rather than emissions levels or rates across 

sources, and thereby can--in principle--achieve pollution-control targets at 

minimum cost."); Gregory E. Wannier et aL, Prevailing Acade1nic Vie"l-Vs on 

Compliance Flexibility Under Secrion I I I ofrhe Clean Air Acr 3 (Inst. for Policy 

Integrity, Disc. Paper No. 2011/2, 2011), available a£ 

http://policyintegrity.org/publications/detail/prevailing-academic-view-on-

compliance-fle.xibility-under-section-111-of-the (market-based compliance 

approaches all feature ~·the common characteristic of lowering costs without 

sacrificing ultimate emissions goals."''). 

Like the majority of companies that own power plants, Dominion has 

operational experience with market-based measures in several states. For example, 
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Domii1iOI1 owi1s power plants in states that have adopted market-based plans for 

compliai1ce with the Finding of Significax1t Contribu_tioi1 and Ru_lemakii1g for 

Certaii1 States ii1 the Ozoi1e Transport Assessmei1t Group Regioi1 for Purposes of 

Reducii1g Regioi1al Trai1sport ofOzoi1e; Fii1al Rule, 63 Fed. Reg. 57,356 (Oct- 27, 

1 998); the Federal Implementation Plai1s: II1terstate Trai1sport of Fine Particulate 

1'\.llatter ai1d Ozoi1e ai1d Correction of SIP Appro"Vals; Fii1al Rule, 76 Fed. Reg. 

48,208 (Aug. 8, 2011); ai1d its predecessor, the Rule to Reduce II1terstate Transport 

of Fii1e Particulate 1\.llatter ai1d Ozoi1e (Clean Air II1terstate Rule); Revisioi1s to 

Acid Raii1 Program; Re"Visions to the NOx SIP Call; Fii1al Rule, 70 Fed. Reg. 

25,162 (1\.llay 12., 2005). Domii1iOI1 also has owned power plants in states that ha"Ve 

adopted cap-ai1d-trade measures under the Regioi1al Greenhouse Gas II1itiative. 

Further, for EPA's last major rule UI1der sectio:11 11 1 ofthe Clean Air Act, 

Stai1dards of Performa:11ce for New ai1d Existing Statioi1ary Sources: Electric 

Utility Steam Gei1eratii1g DI1its; Final Rule, 70 Fed. Reg. 28,606 (1'\.llay 18, 2005) 

("CAl'VIR"') ("Vacated ii1 ~e,..,_., Jersey v. EPA, 517 F.3d 574, 583-84 (D.C. Cir. 2008) 

OI1 immaterial grou:11ds), Dominioi1 (aloi1g with Petitioners in this case including 

the Utility Air Regulatory Group ('"'UARG-")) supp~r£ed argu.mei1ts that: section 11 1 

authorizes the use of market-based measures to reduce pollutioi1: 

[EnV"iroi1mei1tal group and state] Petitioi1ers also claim that a cap-and
trade program is unlawful ui1der § 1 1 1. EPA has offered compellii1g 
legal justificatioi1s for a mercury cap-and-trade program. A mercury 
cap-and-trade program is also reasoi1able as a matter of public policy. 

I2 
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... CAMR maximizes reductions in U.S. mercury deposition while 
providing EGU s flexibility to achieve those reductions in a cost 
effective manner.3 

UARG went farther, arguing that CAMR was unlawful because it did not mandate 

that the states adopt a market-based compliance program: 

EPA's CAMR is legally flawed because it allows states to adopt 
federally enforceable plans under § 111 (d) that either do not 
implement the national mercury cap-and-trade program chosen by 
EPA as the "best system" of emission reduction" or affirmatively 
undermine that nationwide cap-and-trade program. . . . The 
Administrator determined that the "best system" for reducing mercury 
emissions from existing coal-fired EGUs was a nationally applicable 
cap-and-trade program.4 

3 New Jersey v. EPA, Joint Brief of State Respondent-Intervenors, Industry 
Respondent-Intervenors, and State Amicus The States of North Dakota, Alabama, 
Indiana, Nebraska, South Dakota, Wyoming, and Industry Respondent-Intervenors 
Utility Air Regulatory Group, Edison Electric Institute, Duke Energy Indiana, Inc., 
Duke Energy Kentucky, Inc., Duke Energy Ohio, Inc., PPL Corporation, PSEG 
Fossil LLC, NRG Energy, Florida Power and Light, and National Mining 
Association, and State Amicus West Virginia, Department of Environmental 
Protection, No. 05-1097, 2007 WL 3231261, at *26 (D.C. Cir. July 23, 2007) 
(internal citation omitted). See also id., at *28-29 (State Respondent-Intervenors 
noting that "the regulation of air emissions using a cap-and-trade program has 
proven far more efficient than regulating each facility under a command-and
control approach[,]" "[a] cap-and-trade program also benefits State citizens by 
allowing market forces to govern the choice and timing of emission controls," and 
"State respondent-intervenors also favor CAMR because it provides States broad 
discretion in deciding how to allocate mercury allowances among EGUs."); id., at 
*29 ("Respondent-intervenor States of North Dakota, South Dakota, Wyoming, 
and Nebraska support the methodology EPA used to establish state mercury 
budgets under CAMR."). 

4 New Jersey v. EPA, Brief of Petitioner Utility Air Regulatory Group, No. 05-
1097, 2007 WL 2155486 (D.C. Cir. July 23, 2007). See also New Jersey v. EPA, 
Reply Brief of Petitioner Utility Air Regulatory Group, No. 05-1097, 2007 WL 

13 
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See also Resp't Br. at 34 (noting UARG's support in rulemaking comments on the 

CAMR for a performance standard based on a cap-and-trade system). 

Yet, Petitioners seek an interpretation of section 111 that would have the 

adverse effect of unnecessarily, see Resp't Br. at 65-68, returning to an outdated 

and costly command-and-control model. They argue that the broad terms 

"standard of performance" and "emission limitation" must be interpreted to 

preclude flexible emission reduction approaches such as emissions trading or 

averaging because such approaches necessarily involve the shifting of generation 

among regulated units, and such shifting is, in their view, excluded from the 

relevant definitions. See Pet'rs Legal Br. at 30, 52, 54. 

From Dominion's perspective, Petitioners' legal strategy would have 

adverse consequences for electric utilities and their customers. Were this Court to 

adopt the overly narrow reading of "standard of performance" advocated by 

Petitioners-that it may reflect only those types of abatement measures that can be 

applied physically at an individual source to which it applies-EPA would 

necessarily be prohibited from establishing "emission guidelines" under the 

methodology used in the Rule. However, Petitioners either fail to understand or 

fail to appreciate the risk that this approach would also preclude trading-based 

2155485 (D.C. Cir. July 23, 2007) (noting that "EPA defends its national cap-and
trade program as the appropriate 'standard of performance"' under section 111). 

14 
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compliance under section 111. As both EPA and Petitioners agree, it is the states, 

and not EPA, that set "standards of performance" under section lll(d).5 80 Fed. 

Reg. at 64,759 ("EPA issues emissions guidelines ... ; in compliance with those 

guidelines and subject to federal oversight, the States then issue performance 

standards for stationary sources within their jurisdiction") (quoting Am. Elec. 

Power Co., Inc. v. Connecticut, 564 U.S. 410, _, 131 S. Ct. 2527, 2537-38 

(2011)); Pet'rs Legal Br. at 74 ("Section lll(d) grants the authority to 'establish[] 

standards of performance' for existing sources to the States-not EPA") (emphasis 

in original) (citation omitted). Therefore, any constraint on the scope of the term 

"standard ofperformance"-such as limiting it to "inside-the-fence" abatement 

measures and prohibiting trading and averaging among sources (including through 

the use of market-based credits}-would function as a direct constraint on state 

authority and, ultimately, on compliance flexibility for regulated power plants. 

Under Petitioners' legal theory, EPA would determine an emission guideline 

for coal-fired power plants and an emission guideline for natural gas-fired power 

plants based exclusively on systems of emission reduction that improve emissions 

performance at each individual power plant (e.g., heat rate improvements, fuel 

switching, or carbon capture and sequestration). Then, each state also would have 

5 Except in the case of a federal plan, in which EPA sets standards of performance 
for sources in place of the state. 42 U.S.C. § 7411(d)(2)(A) (2012). 

15 
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to require each power plant to comply with the emission guideline exclusively c 
through a technological or operational system(s) implemented at the power plant. 

Owners of regulated power plants would not be able to avail themselves of the 

cost-saving strategies of emissions trading or averaging with other generation 

assets. 

In Dominion's view, this rigid interpretation of Clean Air Act section l 1 1 

could make compliance with the Rule infeasible. This reading would likely result 

in more premature and inefficient closures of power plants--most notably coal-

fired power plants, including those for which other pollutants have already been 

well-controlled, often at recent and significant customer expense. Petitioners' 

overly narrow interpretation ofthe Clean Air Act would be more disruptive to the 

power sector, and result in higher compliance costs for power plant owners and 

electricity customers, than a regulatory program with "standards ofperformance" 

that allows for market-based trading compliance mechanisms. This could be the 

case even if the emission guideline that EPA sets under a section 1 1 1 (d) regulatory 

program that does not permit trading is substantially less stringent than the 

corresponding emission guideline under a section 111 (d) program that permits 

trading. 

Further, the term "standard of performance" is broadly applicable to a 

variety of air pollutants emitted from both new and existing sources in a host of 
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other section 111 source categories. See generally 40 C.F .R. Pt. 60. Dominion has c 
concems that the consequences of adopting Petitioner's interpretation of section 

1 1 1 would not be limited to the regulation of carbon dioxide from power plants,. 

but would also constrain EPA and states from permitting sources to comply with 

section 111 standards ofperformance for pollutants other than carbon dioxide and 

for source categories other than power plants, in a cost effective manner. 

For these reasons, Dominion urges the Court to reject Petitioners' legal 

arguments as to the interpretation of "standard of performance" under Clean Air 

Act section 1 1 1 . 

CONCLUSION 

For the foregoing reasons, the flexibilities contemplated by the Rule, if 

effectuated in state plans, and complementary actions such as infrastructure 

permitting, will ensure that compliance with the Rule is challenging but feasible 

for Dominion which operates a large electric utility with significant investments in 

both coal and natural gas generation resources. However, both the feasibility of 

the Rule and cost-effective environmental regulation under section Ill depend on 

this Court's rejection ofPetitioners' unduly narrow interpretation ofthe term 

"standard of performance'" under Clean Air Act section 1 1 1,. which would preclude 

trading-based compliance with this Rule,. and with future regulations under section 

11 L 
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STATUTES AND REGULATIONS 

Pertinent statutes and regulations are contained in Respondent EPA's Brief. 

SUMMARY OF ARGUMENT AND 
AMICI CURIAE'S STATEMENT OF IDENTITY, INTEREST IN CASE, 

AND SOURCE OF AUTHORITY TO FILE 

The Clean Power Plan, 80 Fed. Reg. 64,662 (Oct. 23, 2015) , JA ("the 

Rule"), respects and harnesses what Amici and other grid experts recognize as the 

defining feature of the U.S. electric grids: their operation as synchronous 

machines. 

Engineers have declared the U.S. power system the largest, "most complex 

machine ever made." PHILLIP F. SCHEWE, THE GRID: A JOURNEY THROUGH THE 

HEART OF OUR ELECTRIFIED WORLD 1 (2007] see also MASS. lNST. OF TECH., THE 

FUTURE OF THE ELECTRIC GRID 1 (2011). 1 Every electric generator in the 

continental United States is embedded within one of three region agrids and is 

linked to other generators and c on sum e r s through t ran s m i s s i on and d i s t rib u 1 

lines. Each grid operates as a single machine. The fundamental purpose of each 

machine's interconnected riE &$:> a 11 o \grid operators to continuously balance 

1 Available at http://mitei.mit.edu/publications/reports-studies/future-electric-grid. 
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electricity supply and demand in real time , o v e r vast reg 1 on s , thus ens u n n g a 11 

consumers access to affordable and reliable power. This feat is accomplished 

through orchestrated sec o n-Hy-second shifts among different generators, which 

the grids' physical structure is designed to facilitate. The usage of any individual 

generator is thus dependent on-and to a large extent, dictated by-the 

performance of other components of the machine. 

The Rule harnesses the unique "interconnectedness" that " is a fundamental 

aspect of the nation's electricity system" (80 Fed. Reg. at 64,780) to drive 

significant, cost -effective reductions of carbon d i ox i 'eKe~") emission sThe 

Rule's design is eminently sensible: it reflects the regional nature of thepower 

system, facilitates familiaiCompliance approaches such asemissions trading, and 

gradually accelerates industry trends already underway, as aging co a.lfired units 

are replaced with cheaper, cleaner natural gas and renewable energy generation. 

Amici are engineers with a significant interest in the efficient functioning 

and regulation of the grid. They have expertise i n grid structure, operations, 

economics, and modernization ; integration of renewable energy g en era t i;oand 

power-system reliability and planning. Amici believe that tl:leule is consistent 

2 Amici's credentials are summarized in their Motio n for Leave to Participate as 
Amici Curiae (Mar. 29, 2016). 
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with the grids' twin aims: power reliabiliarifondndbility for all consumers. 

Petitioners' claims that the R ule will result in grid "restructuring,"" reliability 

problems," and other dire consequences are unfounded, and stem from 

fundamental misunderstandings, or misrepresentations, of how the grids respond to 

pollution controls. See, e.g., Opening Br. ofPet'rs on Core Legal Issues 6 (Feb. 

19, 2016) ("Pet. Legal Br. "); Opening Br. of Pet'rs on Procedural and Record -

Based Issues 43 (Feb. 19, 2016) ("Pet. Procedural Br.") . To aid the Court's 

understanding of the technical matters at issue in this case, and to underscore the 

sensibleness of the U.S. Environmental Pro tection Agency's ( "EPA") approach , 

this brief clarifies how and why the grids are designed and operated as they are; the 

implications of the grids' unique stncture for pollution controls; and how the Rule 

relates to grid operations. 

Amici emphasize two key points. 

First, shifting generation among various sources is characteristic of 

routine grid operations, and is a long-used method to reduce harmful 

emissions. All grid operators use the basic principles of "Constrained Least-Cost 

Dispatch"-utilizing the lowest-cost generators first, unlessoperational needs take 

precedence-to balance supply and demand. All power-sector environmental 

regulations affect thre la ti ve costs of different ge11~na1ta~schanging fuel 
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prices, generator efficiency:}nd other variables do; consequently, all power-sector 

environmental regulations result in relatively greater usiDIDlf generators than 

others. While the Rulemay alter the relative costs lll£fi-ious generators, it does 

not change the framework tha thas long guided grid opera ti amE.Rule will 

integrate seamlessly into existitWnstrained Least-Cost Dispatch processes with 

no adverse reliability impacts. 

Second, shifting fromhigher-emitting to lower-emitting generatiolis a 

well-demonstrated, cost-effective method to reduce C02 emissions. EPA 

recognized this in determining that the "best system of emission reductioti'e(t' 

System") for power -sector CO 2 in dudes reducing coal generation and increasing 

natural gas and renewable energy generation. See 42 U.S.C. § 74ll(a)(l). 

Because all generators deliver undifferentiated power to a regional grid that 

operates as a single machine, it would make no sense for the Rule to consider only 

C02 emissions red u c tilmn sould be achieved through technologies installed 

within the ephemeral boundaries of individual facilities 
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ARGUMENT 

I. Effective Power-Sector Pollution Controls Acknowledge the Distinctive 
Characteristics of Electricity and the Interconnectedless of the Regional 
Grids. 

The fungible nature of electricity and the need to instantaneously and 

continuously balance supply and demand in real time have driven the design of the 

world's most "complex machinl3-the U.S. power system. SCHEWE at 1. Every 

generator in the continental United States is embedded within one of three 

regional, interconnected electric grids. To ensurethat consumers receive reliable, 

affordable power that meets en vi ro nme n tal s t;u.ud:a1rgEid is designed and 

operated specifically to facilitate, within its respective region, shifts among 

different generators. Shifting among generators is both unique to the power sector 

and an essential, routine feature of grid operations. Regulators have long 

harnessed these shifts as an efficient tool to reduce power-sector air pollution. 

A. Electricity Is a Uniquely Fungible and "Real-Time" Good. 

Electricity has two fundamentdlstinguishing features. First, electricity is 

fungible. In most of the United States, "any electricity that enters the grid 

immediately becomes a part of a vast po ol of energy that is constantly moving in 

interstate commerce." New York v. Fed. Energy Regulatory Comm,'fiJ35 U.S. 1, 
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7 (2002). Energy must be pooled because it cannot be directed (like an e -mail or 

letter) to a particular recipient. 

Second-by-second variation in demand is balanced by all generators in the 

grid, independent of the location of the generators, byresponding to the frequency 

variation that those imbalanca:sause The frequency is analogous to the water 

level in a swimming pool fed by many supply spigots located around the pool's 

edges; when the water level (frequency) increases, the water supply (g eneration) 

decreases, and vice versa . All spigots h a v e t h e s am e e f f e c t o n m aim t a i n in g 

constant water level, independent of their location around the pool (grid} In other 

words, "[i]f [someone] in Atlanta on the Georgia system turns on a light, every 

generator on Florida's system almost instantly is caused to produce some quantity 

of additional electric energy which serves to maintain the balance in the 

interconnected system .... " Fed. Power Comm 'n v. Florida Power & Light Co., 

404 U.S. 453,460 (1972) (citation omitted). 

Electricity that is added to the grid energizes the entire grid Generators do 

not "generate" electrons and consumers do not "consume" electrons, as is 

commonly believed-electric power is injected into and withdrawn from the grid 

An electromagnetic wave, propagated by generators, moves at the speed of light 

along wires. Electrons in an alternating current network merely move bamk 
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forth at a frequency of 60 cycles per second. Because all electricity within a grid is 

pooled, the electric power a d d e dby a ny single g e n e r at b ~ c o m e s p a r t o f an 

undifferentiated stream. As with water added to a pool, consumers cannot 

distinguish coal-generated power from wind -turbine-generated power once it is 

injected into the grid. 

The second elemental feature of electricity is that it cannot easily or 

economically be stored on a large sc ale with current technology. The inability to 

store large amounts of electricity means generation (supply) and load (demand) 

must continuously and precisely be balanced. This makes electricity the ultimate 

"real-time" product. See PaulL. Joskow, Creating a Smarter U.S. Electricity Grid, 

26 J. ECON. PERSP. 29, 33 (2012). 

B. Each of the Three Regional Grids Operates As a Single Machine. 

The infrastructure necessary to balance supply and demand distinguishes the 

power system from any other industry or supply chain . Its defining feature is 

interconnection. Each oft he three regional grids, or "interconnections"-Eastern, 

Western, and Texas-operates as a single, synchronized machine.3 

3 Hawaii and Alaska have their own grids. They are not subject to the Rule. 80 
Fed. Reg. at 64,708. 
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Figure 1. U.S. Power-System Interconnections 4 

WESTERN 
INTERCONNECTION 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

J----, 
/ ' 

/ ' 
/ ' 

/ ', 
/ ' 

/ ' 
ELECTRICITY RELIABILITY 

COUNCIL OF TEXAS 
INTERCONNECTION 

Each of the grids consists of three components essential to delivering 

reliable and cost-effective power to consumers: generation, transmission, and 

distribution. First, a diverse set of generators converts primary energy (such as 

coal, sunlight, or wind) into electricity. Second, within each grid, a giant network 

of high-voltage transmission lines allows power to flow where it is needed, 

sometimes over hundreds or even thousands of miles . The transmission network is 

crucial because many generators a r e 1 o c at fuJl from population centers . The 

transmission ne twork also facilitates syste m r e 1 i a b i 1 iitfyme line goes down, 

4 U.S. DEP'T OF ENERGY, NORTH AMERICAN ELECTRIC RELIABILITY CORPORATION 

INTERCONNECTIONS, available at 
http:/ I energy .gov /sites/prod/files/ oeprod/DocumentsandMedia/NERC _Interconnect 
ion _lA.pdf. 
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electricity can flow through alternate routes; when a generator fails, other 

generators can pick up the load smooth ly without a power interruption. Third, 

local substations receive electricity from high-voltage transmission lines and lower 

the voltage for delivery to consumers via local distribution networks. 

Grid i n t e r c o n n e c t e d n e s s i s a p r o d u c t o f h i s t o r y . T h e f i r s t p o w 

constructed in the late 1800s initially served only a small set of local customers. 

Backup generators maintained reliability. Local systems gradually consolidated to 

reduce costs and improve reliability. Consolidation required the development of 

transmission lines. Networks continued to grow, ultimately giving rise to the three 

interconnections. 80 Fed. Reg. at 64,690-92. 

Today, each of the threeinterconnections is highly coordinated to maintain 

reliability. The mlancing of generation and load must be virtually instantaneous 

across each interconnection, such that the amount of power dispatched to the grid 

is identical to the amount withdrawn for end use s in rea 1 tim eLike orchestra 

conductors signaling entrances and cut-offs, grid operators use automated systems 

to signal particular generators to dispatch more or less power to the grid as needed 

over the course of the day , thus ensuring that power pooled on the grid rises and 

falls to meet changing demand. 
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As components of an integrated machine, interdependent generators must 

coordinate w i t h o n e an o t h e r , an d w i t h g r i d aut h o r i t i e s , r e g a r d i n g t h ' 

operations. Because the performance and usage of their units depends on the 

operation of other units outside their individual control, power companies regularly 

coordinate to plan new investments, plan unit retirements, and balance their 

respective systems-for example, through joint dispatch arrangements (which pool 

the generation sources of multiple utilities to reduce operating costs and increase 

reliability), joint power-plant ownership agreements, bilateral power purchase 

agreements, and s h o Ftterm balancing transactions . As th e Supreme Court has 

recognized, "generating facilities cannot be maintained on the basis of a constant 

demand." Gainesville Util. Dep't v. Florida Power Corp. , 402 U.S. 515, 5 18 

(1971 ). Coordinated planning is critical to ensure there is always adequate 

generation to meet expected regional demand, plus additional capacity m case 

generators fail during times of peak demand. I d. 

C. Dispatch Governance Frameworks Are Designed to Facilitate Shifts 
Among Generators and Ensure Affordable, Reliable Electricity. 

Regional energy governance frameworks keep the "complex machine" 

operating reliably. Although governance differs within and across the three 

interconnections, the standard approach all grid operators use to dispatch 

generation is Security Constrained Unit Commitment and EconomiBpatl;h, or 
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"Constrained Least-Cost Dispatch." As its name implies, Constrained Least-Cost 

Dispatch deploys generators with the lowest variable costs first, as system 

operational limits allow, until all demand is satisfied. Constraints that grid 

operators routinely consider include transmission limits, generators' physical 

constraints, and environmental standards. 

In competitive wholesale markets (which govern about two -thirds of the 

power sector), federally regulated entities c a 11 e d In dependent System 0 per at or 

("ISOs") or Regional Transmission Organization s ("R TOs") utilize a s e r 1 e s o f 

auctions to match generation and load. Generators bid into a regional market with 

a price at which they are willing to sell electricity during specified periods, and the 

ISO/RTO ranks bids according to Constrained Least-Cost Dispatch principles. In 

traditional cost -of-service states outside llSDs/RTOs, utilities use generators' 

marginal costs, rather than bid prices, to determine dispatch order. While the 

ISOs/RTOs' use of Constrained Least-Cost Dispatch principles is more 

transparent, Constrained Least-Cost Dispatch principles guide all dispatch planning 

across the country. Dispatch occurs on multiple scales-yearly, seasonally, 

monthly, weekly, daily, hourly, and five-minute intervals-as grid operators 

respond to variable supply, demand, and operational constraints bymanaging shifts 

among different generators. In both organized markets and traditional cost -of-
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service regimes , renewable energy generators typically receive dispatch priority 

because they have lower variable costs than fossil-fuel-fired generators, which 

must purchase fuel. 80 Fed. Reg. at 64,693. 

Power companies recognize that their units are subject to Constrained Least-

Cost Dispatch and have long planned their operations accordingly. They routinely 

execute contracts to purchase power from third-party generators; invest in demand-

side energy efficiency programs; and, as existing units retire, invest m more 

efficient and cost-competitive generation facilities, such as natural gas and 

renewable sources, in order to compete for dispatch priority. 

D. Power Companies and Grid Operators Have Historicall)e~onded 
to Air Pollution Controls By Shifting to Lower-Emitting Generators. 

All power-sector environmental regulations impact dispatch, either by 

increasing or decreasing t h erelative opera t i m;cgsts of affected sources or by 

constraining their operations . Because grid operators in both organized markets 

and traditional cost -of-service regimes employ Constrained Least-Cost Dispatch 

principles, a unit that experiences a cost increase or operatioml constraint will tend 

to operate less frequently, while units w h o s e c o s t s dec r e as e w i 11 b e d i s p at c he c 

more. Fossil-fuel-fired power plants are already subject to many pollution 

regulations, all of which have affected their dispatch competitiveness. 
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Congress, EPA, and state regulators have long recognized that a system -

wide approach to reducing pollution works most efficiently within grid operations, 

and have harnessed shifts among generators as an economical tool to reduce 

harmful air emissions. See Resp't EPA's Initial Br. 3 2-34. One example is the 

Clean Air Act's Acid Rain Program, which set a nationwide cap on sulfur dioxide 

emissions from fossil-fuel-fired generators and required affected generators to hold 

a tradable allowance for each to:tfi mlfur dioxide emitted. 42 U.S.C. §§ 7651 

765lo. The allowance requirement increased the costs of regulated units, which 

decreased the dispach competitiveness of those units and ledsome to curtail their 

generation. That, in tum, led grid o p era t dx:r slispatch c heap e ll~ss-polluting 

generators to meet consumer demand. Industry quickly recognized that 

incorporating allowance costs into dispatch planning was cost-effective and did not 

disrupt power reliability or normal grid operations . See, e.g., Thomas M. Jackson 

et al. , Evaluating Soft Strategies for Gl4in fiompliance , 6 IEEE COMPUTER 

APPLICATIONS IN POWER 46 (1993). 

The effect of pollution controls m wholesale power markets and in 

traditional cost-of-service regimes is similar In traditional cost-of-service states, 

utility system operators a nd state regulators a ccount for the additional costs of 

pollution control in dispatching generators, planning for and approving new 
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investments, and setting electricity rates. In organized markets, the variable cost of 

pollution controls is reflected in generators' offers in ISO/RTO auctions. 

The Regional Greenhouse Gas Initiat ive ("RGGI") provides an example of 

how carbon pollution controls blend seamlessly into organized markets' 

operations. RGGI is a cap -and-trade program for power-sector C02 pollution in 

nine northeast and mid-Atlantic states. The participating states span three 

ISOs/RTOs, all of which have been able to integrate carbon allowances into their 

dispatch methods with ease . Affected sources sim py incorporate the cost of 

carbon allowances into their auction bids. This generally prompts grid operators to 

deploy lower-cost s our c ~such as renewable sources, first. In over six years, 

RGGI has not reduced reliability. PAUL HIBBARD ET AL., THE ECONOMIC IMPACTS 

OF THE REGIONAL GREENHOUSE GAS INITIATIVE ON NINE NORTHEAST AND MID-

ATLANTIC STATES 13 (2015). 5 

5 Available at 
http://www .analysis group. com/up loadedfiles/ content/insights/publishing/ analysis_ 
group_rggi_reportjuly _2015.pdf. 
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II. The Rule Respects and Utilizes the Physical Features of the 
Interconnected Electric Grids, Ensuring Efficient Compliance and 
Continued Reliability. 

Like past successful pollution control programs, the Rule respects and 

harnesses the routine shifting of generation among sources to cost-effectively 

reduce C02 emissions from the machine as a whole. The Rule does not 

fundamentally change how each grid operates. Instead, like other pollution 

controls, compliance with the Rule will be one of multiple inputs to the 

Constrained Least-Cost Dispatch process , thereby allowing operators to employ 

normal tools and practices to ensure t he lights do not go out. The gradual shifts 

that the Rule promotes are modest compared to broader changes already underway, 

as the power sector trends away from coal and toward c he a p ~ m ore e f f i c i en t 

lower-carbon sources. 

A. The Rule Will Not Destabilize the Grids. 

Petitioners' claim that the Rule poseial1'ilil:yproblems" is unfounded. 

Pet. Procedural Br. 43. EPA projects that the Rule will have four main effects on 

the power sector: gradually increasing utilization of the most efficient existing 

natural gas units; adding new renewable energy generation; gradually decreasing 

generation from higher-carbon sources; and modestly decreasing overall 

generation due to deployment of consumer-side energy efficiency measures. EPA, 
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Regulatory Impact Analysis for the Clean Power Plan Final Rule ("RIA") -]4, 

tbl.3-2, 3-27, tbl.3-ll, EPA-HQ-OAR-2013-0602-37105 (Aug. 2015), JA _, 

_. Historical grid performance and technical assessmentsdemonstrate that these 

gradual shifts fit easily within the capabilities and structure of the grid s. Accord 

M. AHLSTROM, ET AL., RELEVANT STUDIES FOR NERC's ANALYSIS OF EPA's 

CLEAN POWER PLAN lll(D) COMPLIANCE iv (2 0 lSJ (reviewing an "extensive[]" 

suite of studies showing that "reliable and cost -effective compliance [with the 

Rule] is possible"). The power sector is able to support a very diverse and 

evolving portfolio of generation while maintaining reliability and affordability. 

In terms of shifting generation from coal to natural gas, the Rule reasonably 

concludes t hat t h e uti 1 i z at i o n eactie~ to ~tural gas combined -cycle units 

could increase to 75% net summer capacity, on average, within each 

interconnection. 80 Fed. Reg. at 64,728Petitioners challenge this, claiming that 

EPA failed to consider "site- or regioiEpecific factors." Pet. Procedural Br. 28-

29. Some natural gas combined-cycle units do have a lower performance rate, but 

that is primarily because alternative generators are less expensive to ntnnot due 

to technical limitations. Other units regularly achieve performance rates that 

6 Available at http://www.nrel.gov/docs/fyl5osti/63979.pdf. 
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surpass 75% utilization. See 80 Fed. Reg. at 64,799 (stating thalt5% ofnatural 

gas combined-cycle units operated at an annual utilization rate o'fo76r more in 

2012). In each region as a whole, on average, existing natural gas combined-cycle 

units are capable of operating a6% capacity. 7 This performance rate provides 

ample margin for maintenance and is typical for base-load facilities. 

There is also good evidence of the gri&' ability to incorporate high levels of 

renewable energy generation. Under the Rule, renewable energy is projected to 

account for 20% of U.S. electricity generation by 2030 -with the majority of this 

growth expected under business-as-usual trends, regardless of the Rule. 8 RIA at 3-

27, tbl.3-ll, JA_. The grids can integrate renewable energyabove thislevel 

without adverse reliabilitjmlpacts. For example, in March 2016, wind met 48% 

of the Texas Interconnection's demand and 45% of the Southwest Power Pool's 

7 Moreover, EPA's assumptions ansdffion consideration ofthe interconnection 
with the lowest potential to increase its utilization rate: the Eastern 
Interconnection. Therefore, there are even greater compliance opportunities in 
other interconnections. 80 Fed. Reg. at 64,730. 

8 Petitioners argue that the renewable energy growth assumptions EPA made in 
designing the Rule are "unrealistic." Pet. ProceduraBr. 33. If anything, EPA's 
assumptions are conservative. In 2016 alone, the U.S. Energy Information Agency 
("EIA") projects that renewable energy generation will increase 9% , to account for 
14% of total U.S. generation . See EIA,Electricity Generation from Renewable 
Sources Expected to Grow 9% This Year, TODAY IN ENERGY (Feb. 2, 2016), 
available at http://www .eia.gov /todayinenergy/ detail.cfm ?id=24 792. 
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demand. ELECTRIC RELIABILITY COUNCIL OF TEXAS, WIND INTEGRATION REPORT 

(Mar. 23, 2016) ;9 Southwest Power Pool (@ S P Po r,gJ'WITTER (Mar. 21, 2 0 16, 

10:49 AM) .10 Wind met 25% of demand in the Midcontinent ISO on November 

23, 2012. Michael Goggin, The Records Keep Falling: More New Highs in Wind 

Energy Output, INTO THE WIND (Feb. 2 3, 2 0 161j And the main grid operator in 

Colorado regularly meets demand w i Urge p e r cent ages of wind, inc 1 u ding 2 0 

hours during which wind met over 60% of demand. Michael Goggin, Output 

Records and NERC Report Sh ow Increasing Reliability Contributions of Wind , 

INTO THE WIND (Dec. 22, 2015). 12 

In fact, renewable sources can help improve reliability. For instance, wind 

generation was key in maintaining service in the northeast and mid-Atlantic during 

the 2014 Polar Vortex, when demand spiked to one of the highest winter peaks in 

regional history. ANALYSIS GROUP, ELECTRIC SYSTEM RELIABILITY AND EPA's 

9 Available at 
http://www.ercot.com/content/wcm/key_documents_lists/91400/ERCOT_ Wind_In 
tegration _Report_ 03 _ 23 _16.PDF. 

10 https://twitter.com/SPPorg/status/711973133255729153. 

11 http://www.aweablog.org/wp-content/uploads/2016/02/Regional-Wind-Records-
2.22.20 16.jpg. 

12 http://www.aweablog.org/output-records-and-nerc-report-show-increasing
reliability-contributions-of-wind/. 
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CLEAN POWER PLAN: THE CASE OF PJM 3, 12 (2015). 13 It is true that the 

availability of renewable energy is more variable than other types of generatio1 

leading system operators to maintain generation reserves that provide back -up 

when renewable energy is unavailable. The U.S. power sector has successfully 

managed large amounts of renewable power in this manner , and technical studies 

have concluded the sector is capable of integratinrgn more without significant 

reliability impacts. See, e.g., GE ENERGY, PJM RENEWABLE INTEGRATION STUDY 

(2014) 14 (finding that the RTO PJM could operate with up to 30% of generation 

from wind and solar with no signif icant reliability); ENERNEX CORP., EASTERN 

WIND INTEGRATION AND TRANSMISSION STUDY 27 (2011) 15 (finding that wind 

generation could feasibly supply 20% to 30% of electricity on the Eastern 

Interconnection); GE ENERGY, WESTERN WIND AND SOLAR INTEGRATION STUDY 

13 Available at 
http://www .analysisgroup.com/uploadedfiles/content/insights/publishing/ electric_ s 
ystem _reliability_ and_ epas _clean _power _plan_ case_ of_pjm.pdf. 

14 Available at http://www.pjm.com/committees-and
groups/ subcommi ttees/irs/pris .aspx. 

15 Available at http://www.nrel.gov/docs/fy11osti/47078.pdf. 
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(201 0) 16 (finding that the Western In tercdmmd!:<ctuld main taimliability with 

35% wind and solar generation). 

Petitioners' protestations aboutthe burden of transmissioinvestments are 

also overstated. See Pet. Procedural Br. 38-41. Even considering the investments 

necessary to reach a high penetration of renewables, transmission costs will 

continue to be a modest percentage of the overall capital and operating costof the 

grids. See Alexander E. MacDonald li"Utl.Mre,Cost-CompetitiveElectricity 

Systems and Their Impact on US CO 2 Emissions, NATURE CLIMATE CHANGE 1 

(20 16) 17 (finding that the investments necessary to reduce power-sector C02 

emissions up to 78% would have minimal impact on electricity costs). 

Furthermore, utilities are already planning significant infrastructure investments. 

See, e.g., EPA, Greenhouse Gas Mitigation Measures Technical Support Document 

("Mitigation TSD") 4-24, EPA-HQ-OAR-2013-0602-37114 (Aug. 3, 2015) , JA 

_ (stating that members ofthe Edison Electric Institute, which represents all 

investor-owned utilities, are planning to invest approximately $20 billimrually 

in transmission upgrades over the next five years). 

16 Available at http://www.nrel.gov/docs/fy10osti/47434.pdf. 

17 http://www .nature.com/nclimate/joumal/vaop/ncurrent/pdf/nclimate2921.pdf. 
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Importantly, the existing tools and procedures that in dustry and regulators 

use to ensure grid stability will continue to function effectively under the Rule. 

For example, the North American E lectric Reliability Corporation de v e 1 o p s and 

enforces reliability standards. The Federal En e r g)Regulatory Commission and 

state public utilities commissions are also closely involved in overseeing 

reliability. Additionally, balancing authorities, such as ISOs/RTOs, maintain 

reliability on particular areas of the grid, anocan help contain any outages. All of 

these entities continuously incorporate changing economics and operational 

conditions into their planning processes . The Rule changes nothing about how 

they function. In fact, the Rule's regional approach reflects the regional 

perspective of reliability coordinators. 

For all of these reasons, the Rule does not "subordinate[]" reliability 

policies. See Pet. Legal Br. 21. To the contrary, the Rule includes redundant 

reliability protections. For instance, compliance does not begin until 2022, with 

emissions reductions then phased in gradually over the next eight years. See 80 

Fed. Reg. at 64,665, 64,743, 64,875. As EPA correctly noted, "[t]hese periods of 

time are consistent with current industry practice in changing generation or adding 

new generation." ld. at 64,744. Additionally, in an emergency situation, a unit can 

temporarily operate under less -stringent em iss i 6 n;tandards. ld. at 64,878-79. 
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Amici also note that while reliability concerns have been raised in past EPA 

rulemakings, we know of no instance where an environmental regulation caused a 

reliability event. 

These and other design elements , such as the option to adopt emissions 

tradingprograms, provide states andtilities substantial latitude to plan optimal 

emissions reductions and adjust compliance strategies if necessary Reliability 

entities that initially raised concerns about the proposed rule h ave since praised 

EPA for its responsiveness on this issue. See, e.g., Press Release, North Am. Elec. 

Reliability Corp., Statement on Clean Power Plan Finalization (Aug. 3, 2015). 18 

B. The Rule is Consistent with Broader Power-Sector Investment 
Trends. 

In promoting lower-carbon generation, the Rule builds on o ngo ingnarket 

trends. With or without the Rule, t he U.S. pow er sector is in the midst of a 

transition. Many coal-fired generators are headed toward retiremen tBy 2025, 

coal-fired units will be the dinosaurs of the power sector, with an average age of49 

years, and with 20% of units over 60 years old-well beyond their typical expected 

operating life of 40 years. See 80 Fed. Reg. at 64,694, 64,872. As aging 

18 Available at http://www.nerc.com/news/Pages/Statement-on-Clean-Power-Plan
Finalization.aspx. 
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infrastructure is replaced, utilities are up grading to renew a b 1 e a:nrlutg<;r 

modern technologithitt allow them to meet dematmbre cost-effectively and 

. h £ . . 19 wit ewer emissiOns. Natural gas and renewable sources accounted for 

approximately 90% of new generation capacity built between 2000 and 2013. I d. 

at 64,694. 

Renewable energy is already cosfffective, and costs are rapidly falling. In 

terms of the total unsubsidized cost of producing power over the life of a unit 

("levelized cost"), wind is currently the cheapest generation sour c,efollowed by 

utility-scale solar and natural gas combined -cycle techno 1 o g i ~e LAZARD's 

LEVELIZED COST OF ENERGY ANALYSIS, VERSION 9.0 2 (2015). 20 This is projected 

to remain the case over the course of Rule compliance. The levelized cost of 

onshore wind capacity that comes on 1 ine in 2020 is projected to be $LV per 

megawatt-hour, compared to $75 per megawatt -hour for natural gas combined -

cycle and $95 per megawatt hour for conventional coal.See EIA, LEVELIZED CosT 

AND LEVELIZED AVOIDED COST OF NEW GENERATION RESOURCES IN THE ANNUAL 

19 Natural gas and renewable energy sources generate electricity with 
approximately 40 to 100% fewer CO 2 emissions than coBdtween 2005 and 
2013, power-sector C02 emissions fell approximately 15%, mostly due to 
increased natural gas and renewable energy generation. See 80 Fed. Reg. 64,689. 

20 Available at https://www.lazard.com/media/2390/lazards-levelized-cost-of
energy -analysis-90 .pdf. 
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ENERGY OUTLOOK 2015 7, tbl.2 (2015).21 Given favorable economics and policies, 

EIA projects that renewable sources will account for one-third of all new 

generation over the coming decade,~? EIA, ANNUAL ENERGY OUTLOOK 2015 ES-

6, EPA-HQ-OAR-2013-0602-36563 (2015), JA _. 

Natural gas generation is growing, too See id. at 16, JA _(projecting that 

demand for natural gas will increase nearly 15o/rby 2040). Natural gas combined-

cycle technologiqxoduce more electricity per unit of fuel energy than do coal-

fired units, often more cheaply. Accordingly, decreasing coal generation has 

corresponded with increasing natural gas and renewable energy generation , as 

highlighted by Table 1 below In 2004, coal represented nearly half of total U.S. 

generation; but, in less than a decade, the combination of natural gas and 

renewable energy surpassed coal. EIA projects that this year, annual generation 

from natural gas a b n ewill surpass generation from coal. EIA, Natural Gas 

21 Available at https://www.eia.gov/forecasts/aeo/pdf/electricity _generation. pdf. 

22 Nonetheless, the transmission requirements and variable availability of 
renewable energy means that the most economical near -term generation portfolio 
is likely to remain a mix of renewable and fossil-fuel sources. 
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Expected to Surpass Coal in Mix of Fuel Used for U.S. Power Generation in 2016, 

TODAY IN ENERGY (Mar. 16, 2016).23 

Table 1. U.S. Electricity Generation: SelectedSources24 

Year Coal Natural Gas Renewables 

2004 49.7% 17.8% 8.8% 

2005 49.5% 18.7% 8.8% 

2006 48.9% 20.0% 9.5% 

2007 48.4% 21.5% 8.5% 

2008 48.1% 21.4% 9.3% 

2009 44.4% 23.3% 10.6% 

2010 44.7% 23.9% 10.4% 

2011 42.2% 24.7% 12.6% 

2012 37.3% 30.2% 12.4% 

2013 38.7% 27.6% 13.1% 

2014 38.5% 27.3% 13.5% 

Meanwhile, growth in electricity demand has slowed to its 1 owes t rate 1 n 

decades, reflecting the success of federal and state policies in promoting energy 

efficiency in buildings, appliances, and electronic devices. See EIA, MONTHLY 

23 https://www.eia.gov/todayinenergy/detail.cfm?id=25392. 

24 NAT'L RENEWABLE ENERGY LAB., 2014 RENEWABLE ENERGY DATA BOOK 12 
(2015), available at http://www.nrel.gov/docs/fy16osti/64720.pdf. 

25 

ED_000738_00004025-00037 



u 

ENERGY REVIEW: FEBRUARY 2016 106-23 (2016). 25 Over the coming decade, state 

policies wi ll drive substantial growth in energy efficiency investments , with or 

without the Rule. See GALEN L. BARBOSE ET AL., THE FUTURE OF UTILITY 

CUSTOMER-FUNDED ENERGY EFFICIENCY PROGRAMS IN THE UNITED STATES: 

PROJECTED SPENDING AND SAVINGS TO 2025 30 (2013)26 (projecting utility 

customer-funded spending of $9.5 billion annually by 2025). The Rule is likely to 

result in additional investments, as energy efficiency is frequently a cost-effective 

alternative to fossil-fuel-fired generation. See RIA at 3-12-3-16. 

The Rule will not "end the use ... of certain kinds of energy generation," as 

Petitioners assert. Pet. Legal Br. 33. Coal and natural gas will remain the 

country's two leading sources of electricity. Projections to 2030 show thatcoal 

will continue to provide more than one-quarter of all U.S. electricity generatie-n 

only 5.4% less than projected without the Rule-and natural gas will provide about 

one-third. See 80 Fed. Reg. at 64,665. 

25 Available at 
https:/ /www .eia.gov /total energy/ data/monthly/archive/003 51602.pdf. 

26 Available at https://emp.lbl.gov/sites/all/files/lbnl-5803e.pdf. 

26 

ED_000738_00004025-00038 



u 

C. States and Power Companies Have a Range of Familiar Compliance 
Options. 

Petitioners' claims about the dire impacts of theuWe on grid operations are 

unfounded. The Rule does not "restructur[e] ... nearly every State's electric grid" 

or otherwise ch ange grid operations. Pet. Legal Br. 6 , 3 3 . Rather ,Rtilllre 

respects the Constrained Least-Cost Dispatch principles that govern the grids. 

Petitioners suggest that compliance options are limited to extreme measures 

such as "shutting down hundreds of coal-fired power plants'' ld. at 4. This claim 

is exaggerated and unsupported. First, the Rule does not require any plant 

retirements. Retirements will occur , as they always have, o n 1 y i f unit o w n e r s 

decide that a plant is no longer economical. As stated above, many coal-fired units 

are already headed toward retirement. Second, at least twenty-one of the State 

Petitioners can fully comply with the Rule through the first compliance period 

and at least eighteen can comply through 2030-by relying on existing and 

planned generation and implementation of existing state policies. Decl. of Diane 

Munns ~ 9 (Dec. 7, 20 15) . In other words, affected units in many states can 

comply with the Rule without any change to business-as-usual operations. 

In any case, compliance options are plentiful. They include: 

oo making technological or operational adjustments to Improve the "heat 

rate" (generation efficiency) of coal-fired units; 
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oo increasing generation from existing natural gas units; 

oo co-firing or fuel-switching at coal-fired units; 

oo investing in new renewable energy generation; 

oo investing in programs to lower demand by increasing consumer-side 

energy efficiency or by employing demand response; 

oo installing carbon capture and sequestration technologies; 

oo purchasing lower-emitting power via a power purchase agreement; 

oo establishing operational limitations on carbon-intensive source tthrough 

permits or run-time restrictions; and 

oo purchasing credits or allowances through a trading program. 

All of these are actions that states and utilities regularly take to supply consumers 

with reliable and affordable power that meets regulatory standards. 

The power sector can implement these fami liar strategies without "changing 

dispatch methodology." See Pet. Legal Br. 20 (citation om i 1 t 61b)lstrained 

Least-Cost Dispatch principles will continue to guide grid operations under the 

Rule. Dispatch algorithms and ISO /RTO market software e accb~date 

emissions constraints. It is normal for the competitive posture of generators to 

change over time, as fuel pnces fluctuate, agmg units retire, generation 

technologies evolve, and new pollution controls are implemented. The Rule may 
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affect the operating costs of various units (e.g., if an affected unit needs to 

purchase an emissions allowance), or lead to new permit restrictions that limit a 

unit's operating hours, but grid operators routinely account for such cstJ; and 

operational limitations. 

Most of the above-listed compliance actions do not involve procunng 

renewable energy generation; however, we note that owners and operators of 

affected units h a v eample o p p o ntito/ t o do so . Petitioners attempt to frame 

renewable sources as "competit ors" to affected generators (Pet. Legal Br. 6, 2 4 

33), when, in fact, both are often part of a utilityi':Btegratecgeneration portfolio. 

Many affected generators are owned by utilities that largely control their 

generation mix and can acquire new renewable sources. Renewable energy plays a 

valuable role in a utility's resource portfolio because Constrained Least-Cost 

Dispatch typically favors it. Hence, virtually all major utilities are already 

planning investments in renewable energy. For example, EPA's study of utility 

planning documents shows thatXcel Energy Upper Midwest is planning for more 

than 3600 megawatts of utility -scale renewable energy by 2030, and Duke Energy 

Carolinas is planning for approximately 2144 megawatts. EPA, Review of Electric 

Utility Integrated Resource Plans 10, 2 3 ,EPA-HQ-OAR-2013-0602-36301 (May 

7, 2015), J A __ ;_see also EPA, Supplement to the Review of Electric Utility 
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Integrated Resource Plans, EPA-HQ-OAR-2013-0602-36303 (Oct. 23, 2015) 

(describing numerous utilities' plans to convert coal units to natural gas 

generation). This year alone, EIA projects that power companies will install 9500 

megawatts of utility -scale solar, making 2 0 1 6th e fi r:-sver year in which new 

solar exceeds additions of any other generation source. EIA, Solar, Natural Gas, 

Wind Make UpMost 2016 Generation A dditions, TODAY IN ENERGY (Marl, 

2016).27 

Additionally, all states can adopt compliance plans that allow affected units 

to invest indirectly in renewable energy through purchase of tradable credits or 

allowances. Market-based programs are well suited to the interconnected, 

transactional, and regionally coordinated operations of the power sector. 

Recognizing this, Congress and EPA have developed successful trading pro grams 

for power -sector pollutants such a tnulfur dioxide, ozone, and particulate matter. 

See Resp't EPA's Initial Br. 32-34. Many states (including the vast majority of 

State Petitioners) are currently imp 1 em en t i thgse programs. Additionally, ten 

states already participate in trading programfor powefSector C0 2 emissims. In 

27 http://www.eia.gov/todayinenergy/detail.cfm?id=25172. 
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all cases, grid operators have b e en a b 1 e to smooth 1 y integrate em 1 s s 1 on s t r ad in 

into the routine operation of the "complex machine." 

III. Petitioners Propose a Site-Constrained Approach to Developing Pollution 
Controls That Does Not Make Sense for Power-Sector C02• 

Petitioners argue that EPA should have determined the "best system of 

emission reduction" for CQ considering onl~echnological controls" that could 

be implemented on-site at a power plant. Pet. Legal Br. 8, 48. But limiting EPA to 

a site-constrained approaclin developing pollution contoob; not make sense 

for grids that operate as integrated machi:se8 EPA correctly recognized that the 

power sector responds to pollution controls by shifting generation among sources. 

A. EPA's Selected Best System Reflects the Grids' Machine-Like 
Operations and the Distinctive Characteristics of C02• 

EPA appropriately concluded that shifting from high er-emitting to lower -

emitting generators is part of the Best System for powe-lSector C0 2 . This is not 

necessarily true for other pollutants or industries. Cf 80 Fed. Reg. at 64,782 ("No 

28 P e t i t i o n e r s ' a r g u m e n t s a r e r e m 1 n 1 s c e n t o f t h o s e r a i s e d a g a i n s t t h e 
Program. History has since shown that including the expense of allowances in 
dispatch, and substituting lower-emitting units for higher-emitting units, is an 
efficient way to control pollution without endangering reliability. See Prepared 
Testimony on Acid Rain Special Topic Information Before the Pub. Util . Comm 'n 
of Ohio (Sept.28, 1990) (testimony of Benjamin F. Hobbs on behalf of 01 
Consumers' Counsel), available at http://tinyurl.com/zs7q5g9. 
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other industry is both physically interconnected in this manner and manufactures 

such a highly substitutable product."). Carbon pollution is globalized, meaning the 

location of particular reductions is irrelevant to mitigating the associated harm. 

Additionally, C02 is chemically unreactive relative to other power-sector 

pollutants, and therefore less easily controlled through end-of-smokestack 

technologies. Id. at 64,725. Over the coming decades, the most cost-effective C02 

emissions reductions are thus achieved primarily by displacing generation from 

carbon-intensive sources. 

Recognizing this, the most success fu 1 ~-ftduction policies to date have 

harnessed the interconnected nature of the power system to facilitate shifts away 

from high-emitting generators. In addition to the ten states that already participate 

in C02 trading programs, twenty-nine states plus the District of Columbia have 

enforceable Renewable Portfolio Standard s requiring utilities to meet a certain 

percentage of electricity demand with renewable energy . See, e.g., 2015 Cal. 

Legis. Serv. c h. 547 (West) (requiring 50% Dtflity retail saleia California to 

come from renewable e n e r g y y 2 0 3 0 ) .And a t least half of the states have 

adopted a long -term target tor educe energy demand by increasing consumer-side 

energy efficiency. 80 Fed. Reg. at 64,695 . Such p o 1 i c i e s have contributed to 

significant C02 emissions reductichly; promoting shiflmong generators. See 
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RYAN WISER ET AL., A RETROSPECTIVE ANALYSIS OF THE BENEFITS AND IMPACTS 

OF U.S. RENEWABLE PORTFOLIO STANDARDS 17 (2016)29 (finding that new 

renewable energy generation used to meet Renewable Portfolio Standard 

obligations in 2013 reduced power -sector C02 emissions by about 3%); EPA, 

Demand-Side Energy Efficiency Technical Support Document 6, EPA-HQ-OAR-

2013-0602-36842 (Aug. 2 0 15,)JA _ ( reporting that energ¢ficiency policies 

accounted for 35% to 70% of power-sector C02 emissions reductions in ten statts). 

By i n c 1 u ding shifts to -ham em g en era t ion w i tiltJsi :selected B est S y s t ~ m 

EPA recognized current industry best practices to reduce a distinctive poilu 

C02, from the uniquely interconnected power sector. 

EPA sensibly used the Eastern, Western, and Texas Interconnections as the 

units for quantify t h g 1 eve 1 6:02 emissions reductions a chi eva b1furough 

shifts to lower-carbon generation. Grid operators shift generation among sources 

to adjust the three regional pools ofenergy to meet demand in real time. It is also 

at the interconnection level that reliability standards are applied. Petitioners 

criticize the Rule's regional approach (see Pet. Procedural Br. 22, 48), but 

alternative approaches would not rna ke sense. The "machines" p a y no heed to 

29 Available at https://emp.lbl.gov/sites/all/files/lbnl-1 00396l.pdf. 
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state or facility boundaries as they shift dispatch am <gn~rators according to 

Constrained Least-Cost Dispatch principles. 

B. It Would Make No Sense to Disregard Shifts Among Geneninors 
Developing Pollution Controls for Power-Sector C02• 

Petitioners would limit EPA to considering only site-constrained measures 

that do not, by themselyql'fovide a sensible way to reduce power-sector C02 

emissions over the coming decades. See Pet. Legal Br. 8, 48. The lowest-cost site-

constrained system ofC02 emissiomreduction is heat-rate improvements at coal-

fired units, which alone would influence the emissions intensity of individualmits 

by only a few percentage points. Furthermore, due to the interconnected nature of 

the grid, heat-rate improvements actually have the potential to increase C02 

emissions from the source category. Heat-rate improve me 1:1\Vsmld reduce the 

variable costs of coal generation, thus enhancing coal's competitiveness in 

Constrained Least-Cost Dispatch. Combining heat-rate improvements with 

incentives to reduce coal generation, as EPA did, ensures meaningful emissions 

reductions. See 80 Fed. Reg. at 64,745, 64,748. 

Had EPA identifiecbther site-constrained measures, such as carbon capture 

and sequestration or co-firing, as the Best System, the resulting r u 1 e s t i 11 w o u 1 d 

have caused the shifts among generation sources that Petitioners decry. ld. at 

64,727-28, 64,756. Given the high costs of implementing these measures at 
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existing units, it is expected that most units w o u 1 d c o m p 1 y lhet resulting 

emissions standards by reducing or shifting generation. Lower-carbon generation 

would be more cost-competitive and therefore favored in dispatch and utility 

investments-just as it is under the Rultd. at 64,728, 64,784. Instead, EPA 

selected a Best System that is significant 1 y 1 e sst k<~>tn<h-jiring or carbon 

capture, resulting in a rule with lesser impacts on the relative competitiveness of 

various generators. ld. at 64,727-28. Recognizing that the power sector responds 

to pollution controls with dispatch shifts, the Rule includes system-focused 

features-such as provisions facilitating emissions tradin g-that further increase 

compliance flexibility and lower costs. 

As discussed above, companies that own fossil -fuel-fired units routinely 

invest in, and coordinate with, renewable energy generation -even to the point of 

co-locating natural gas or renewable energy generation with a coal -fired unit. See 

Mitigation TSD at 4-24-4-25 (discussing numerous examples of renewable 

generation sited within an affected generator's power control area). For instance, 

to reduce emissions, Iowa State University Utilities installed a wind tur bine and 

solar panels next -door to its coal -fired power plant and partially converted the 

plant to natural gas. See Environmental Performance, IOWA STATE UNIV. UTIL. 
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SERV.30 Louisville Gas and Electric and Kentucky Utilities are jointly installi 

Kentucky's largest array of solar panels at a coal facility o wned by the utilities. 

EPA, Supplemental Memorandum to Mitigation TSD, EPA-HQ-OAR-2013-0602-

37117 (Oct. 23, 2015) . Co-located generation underscores the point that shifting 

among generation sources is routine in the integrated power sector. 

A simple hypothetical best illustrates why Petitioners' calls for EPA to 

consider only "technological controls" that "are capable of being implemented at 

the source" make no sense. See Pet. Legal Br. 8. Consider coal-fired Power Plant 

A ("Plant-A"), which installs rooftop solar panels. By generating power with both 

its solar panels and co a-lfired boiler, Plant -A can lower its C ~emissions rate 

(emissions per megawatt-hour). Plant-A can continue to produce the same amount 

of power by shifting some of its generation from coal to solar, thereby reducing the 

numerator of its emissions .rti>1r~Plant -A can increase its annual output by 

adding solar to its coal generation, thereby increasing the emissions-rate 

denominator. In either case, Plant -A has installed what Petitioners advocate: "a 

system of emission reduction that can be achieved with technological or 

30 https://www.fpm.iastate.edu/utilities/environmental_performance.asp. 
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operational measures that the regulated source itself can implement." 

Br. 48. 

Pet. Legal 

Now, imagine that Plant -A instead installs solar panels on a field located 

next to its coal unit . The emissions rate res ult is the same. Likewise, the same 

emissions rate would result from solar panels instead installed several miles away. 

Regardless of where the solar panels are located, Plant-A would rely on the same 

regional network of transmission lines to pool power generated by the solar panels 

on the grid. From the p ersp ecti ve of regula tors, consumers, grid opera ton 

EPA, it is irrelevant whether the solar panels that reduce P-N:stemission rate 

are located on Plant-A's rooftop or in the next state over. From the perspective of 

Plant-A's owner, it is far more desirable to install solar panels in the most co-st 

effective location, whether or not that location is within the plant. 

It would make little sense for EPA to consider only C02 emissiOns 

reductions within the ephemeral boundaries of individual facilities when all 

facilities deliver undifferentiated power to unitary grids. The Rule is a superior 

alternative because it works with the grid structure, rather than against it, to 

achieve significant low-cost emission reductions. 
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CONCLUSION 

For reasons stated herein, the Court should deny the Petitions for Review. 
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GLOSSARY OF ACRONYMS AND ABBREVIATIONS 

Acronym/ Abbreviations Defin=it=io=n;.....__ 

Amici Companies 

Clean Power Plan 

C02 Carbon Dioxide 

Adobe, Inc., Mars, Incorporated, IKEA North 
America Services LLC, and Blue Cross and Blue 
Shield of Massachusetts, Inc. 

Carbon Pollution Emissions Guidelines for 
Existing Stationary Sources: Electric Utility 
Generating Units; Final Rule, 80 Fed. Reg. 64,662 
(Oct. 23, 2015) 

EPA United States Environmental Protection Agen cy 

PP A Power Purchase Agreement 
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INTRODUCTION TO THE CLEAN POWER PLAN 

This proceeding concerns the United States Environmental Protection 

Agency's ("EPA") Clean Power Plan, promulgated pursuant to Section 111(d) of 

the Clean Air Act, 42 U.S.C. § 7411(d), which established final emission 

guidelines for States to reduce greenhouse gas emissions from existing Electric 

Utility Generating Units. See Carbon Pollution Emissions Guidelines for Existing 

Stationary Sources: Electric Utility Generating Units: Final Rule, 80 Fed. Reg. 

64,662 (Oct. 23, 2015) (the "Clean Power Plan"). Under the Clean Power Plan, 

each State must submit a plan that establishes standards of performance for power 

plants and limitations on the emission of carbon dioxide ("C02") "achievable 

though the application of the best system of emission reduction." I d.; see 42 

U.S.C. § 7411(a). 

EPA determined that the best system of emission reduction consists of three 

"building blocks" that States may employ to reduce C02 emissions: (1) increasing 

the efficiency of existing coal-fired power plants (80 Fed. Reg. at 64,787); (2) 

increasing electricity generation from lower-emitting natural-gas fired combined 

cycle plants (id. at 64,795); and (3) increasing electricity generation from zero

emitting renewable energy sources such as wind and solar energy (id. at 64,803). 

Thus, the Clean Power Plan is an emissions management program promulgated to 

secure vital C02 reductions from fossil-fuel-fired power plants. To drive these 

1 

ED _000738_00004026-000 12 



u 

required reductions, the Clean Power Plan will promote, at least in part, increased 

electricity generation from low- and zero-emitting sources. 

INTERESTS OF AMICI CURIAE 

The Amici Companies Adobe, Inc., Mars, Incorporated, IKEA North 

America Services LLC, and Blue Cross and Blue Shield of Massachusetts, Inc. are 

all corporate electricity consumers and purchasers. They represent a diverse set of 

industries from software product solutions, to furniture and home furnishings, food 

and other consumer goods, and insurance. These companies are some of this 

nation's most prominent and most recognizable consumer brands and businesses, 

and their operations span the entire United States. 

Together, the Amici Companies use a significant amount of electricity to 

power their business operations, manufacturing facilities, warehouses, data centers, 

and other infrastructure in the United States. The emissions associated with this 

electricity demand represent a considerable percentage of their carbon footprint. It 

is important to the Amici Companies that they reduce their carbon footprints by 

procuring their electricity from low- and zero-emitting greenhouse gas sources, not 

only to be good stewards of the environment and of the public health and welfare, 

but also because it preserves their economic interests. Thus, as the ultimate 

consumers and purchasers of significant amounts of electricity whose source will 

2 

ED_000738_00004026-00013 



u 

be affected by the implementation, vacatur, or delay of the Clean Power Plan, the 

Amici Companies have a unique perspective that will aid the Court's deliberations. 

The Amici Companies have a salient interest in the development of sound 

policy and economically responsible environmental regulations because, as 

electricity consumers and purchasers, planning strategically and financially for 

their energy resources needs is critical to business success. The Amici Companies 

will also bear economic 1 and social2 disruptions as a direct result of inaction on 

regulating power plant emissions and the vacatur or delay in implementing the 

Clean Power Plan. 

Further, to the Amici Companies, climate change poses an economic hazard 

to business operations and presents a clear business imperative to participate in 

mitigation strategies, both domestically and internationally, to ensure the 

successful future of their organizations. Thus, the Amici Companies have 

substantial interests in the greater availability of low- and zero-emitting 

greenhouse gas energy resources and reducing emissions and other dangerous 

1 Kate Gordon with Michael R. Bloomberg, Henry Paulson & Tom Steyer, Risky 
Business, the Economic Risks of Climate Change in the United States (June 2014), . . 
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pollution from traditional fossil-fuel-fired power plants. Finally, some Amici 

Companies participated in the Clean Power Plan administrative proceeding. 3 

Thus, the Amici Companies respectfully submit this brief to explain the 

consequences to corporate electricity consumers and purchasers and their business 

operations that would occur if the Court decides to set aside the Clean Power Plan, 

and the resulting cost of failure to regulate carbon emissions from fossil-fuel-fired 

power plants. 

SUMMARY OF THE ARGUMENT 

EPA seeks to mitigate anthropogenic carbon emissions from the nation's 

largest emitting source sector- fossil-fuel-fired power plants.4 Although an 

environmental policy, the solutions outlined in the Clean Power Plan will drive 

increased electricity generation from low- and zero-emitting sources, an outcome 

that is crucially important to the Amici Companies. 

The Amici Companies stand together to represent their interests as 

businesses that consume and purchase electricity to support their business 

operations, retail stores, manufacturing facilities, warehouses, data center 

3 Ceres, Comment Letter on Carbon Pollution Emissions Guidelines for Existing 
Stationary Sources: Electric Utility Generating Units: Final Rule (Jul. 31, 20 15), 

~:.__::_:....· See Letter from Mars, Inc. et al., United States Governors, Support for 
State Implementation of Carbon Pollution Standards, Ceres (July 31, 20 15), 
available at 

==~~~~~==~~==~==~~~==~==~~========~~~ 

~:..;:;.;;;,.· Mars, Incorporated joined a group of 364 companies filing public comments 
on the Clean Power Plan. 
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capabilities, and other infrastructure in the United States. Collectively, they have 

made public commitments to procure their electricity from low- and zero-emitting 

sources, concluding that good environmental, health, and energy stewardship 

preserves their economic interests. 

Traditionally, utilities have been responsible for providing energy services 

(i.e., generation, distribution and transmission). For the Amici Companies, a factor 

in siting larger infrastructure projects, upgrading existing facilities, and planning 

supply chain paths has been the availability, reliability, and price of electricity they 

could receive from utilities. Today, the generation source of electricity is a 

growing concern for companies, and the uncertainty that lingers around the future 

of high-carbon emitting fuel sources, both domestically and internationally,5 makes 

assessing long-term business decisions a difficult challenge. 

The Amici Companies recognize that delaying action to abate climate change 

will be costly in economic and human terms, while accelerating the transition to a 

low-carbon economy will produce multiple benefits with regards to sustainable 

4 EPA, Draft Inventory ofU.S. Greenhouse Gas Emissions and Sinks: 1990-2014, 

=~~:..:._:_:~=~~====~==~=:...:=~=~~===.::...::..::.(last visited 
Mar. 31, 2016). 
5 United Nations Framework Convention on Climate Change, Twenty-First 
Conference ofthe Parties, Dec. 11, 2015, 7 U.N.T.S. 7.d., available at 
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economic growth, public health, 6 resilience to natural disasters, and the health of 

the global environment. Moreover, the cost of doing business without a national 

carbon mitigation strategy subjects the Amici Companies to undesirable risks that 

are being appraised throughout the investor and insurance communities. As a 

result, companies are beginning to bear economic and social disruptions from 

carbon source uncertainty that could be alleviated by the Court in upholding the 

Clean Power Plan. 

6 Gary Cohen, What does Climate Change Have to Do With Health Care?, Forbes, 
(Apr.7,2013),~~~~~~~~~~~~~~~~~~~ 
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ARGUMENT 

I. Vacatur or Delay of the Clean Power Plan will Negatively Impact Amici 
Companies 

A. The Amici Companies Have Made Public, Corporate Commitments to 
Procure Electricity from Low- and Zero-Emitting Generation Sources 

A majority7 of the largest U.S. businesses have established public 

sustainability and energy goals to increase their use of zero-emitting renewable 

energy8 and "billions of kilowatt hours [are] still needed to meet [these] renewable 

energy goals."9 The Amici Companies are among those businesses setting goals. 

Their interests stem from the desire not only to be good stewards of the 

environment and of the public health, but also to invest in zero-emitting renewable 

energy solutions to cut costs and hedge their risks of relying entirely on 

7 David Gardiner & Associates, LLC, Why the World's Largest Companies Are 
Investing in Renewable Energy, Calvert Investments, Ceres & World Wildlife 
Foundation, Power Forward (2013), available at 

See also World Resources ---
Institutes & World Wildlife Foundation, Corporate Renewable Energy Buyer's 
Principles: Increasing Access to Renewable Energy 2 (20 15) available at 

=='-"'=· 102 companies from the combined 171 companies in the Fortune 100 
and Global 100 have set greenhouse gas reduction goals (60 percent). Of those, 24 
companies have set specific goals for renewable energy use (14 percent), with 
others using renewable energy to meet their greenhouse gas reduction goals. 
8 Id. 
9 World Resources Institutes & World Wildlife Foundation, supra note 7. 
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increasingly volatile fossil fuels. 10 To this end, the Amici Companies have made 

strong and vocal public pledges, commitments, declarations, promises, and stated 

goals to increase their sustainability efforts, reduce their carbon footprint, and 

procure their electricity from low- and zero-emitting sources and to otherwise 

support the advancement of cleaner energy. For example, many of the Amici 

Companies have set emissions reductions goals from their operations of 25-30 

percent over the next few years. These public sustainability and renewable energy 

commitments are not hollow; they are driving global purchasing of electricity. 11 

Further, the Amici Companies have incorporated these carbon reduction 

goals into many of their marketing campaigns, programs, services, and products. 

Failure to advance these commitments subjects their companies to the increased 

likelihood of reputational risk, 12 which has become a focus and concern for 

consumers and investors. 13 Reputational risk is often understood as the probability 

10 Lori A. Bird, Karlynn S. Cory & Blair G. Swezey, Renewable Energy Price
Stability Benefits in Utility Green Power Programs, National Renewable Energy 
Laboratory (20 1 0) available at 

11 David Gardiner & Associates, LLC, supra note 7. 
12 Hauke Engel, Per-Anders Enkvist & Kimberly Henderson, How Companies Can 
Adapt to Climate Change, McKinsey & Co., (Jul. 2015), . . 

13 Max Messervy with Cynthia McHale & Rowan Spivey, Insurer Climate Risk 
Disclosure Survey Report & Scorecard: 2014 Findings & Recommendations, 
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of lost profits due to the public perception of a company's activity or position. In 

today's market, many consumers demand that companies incorporate sustainability 

measures into their day-to-day operations. The Amici Companies have attempted 

to meet these expectations. A poor reputation on climate, such as not achieving 

their sustainability and emission reduction goals, can hurt sales and damage 

customer relations. 

The Clean Power Plan will help enable the Amici Companies to fulfill their 

energy commitments by sending a widespread signal to stabilize energy prices and 

emphasize renewable energy investment. It will help reduce C02 emissions and 

other atmospheric pollutants such as sulfur dioxide, nitrogen oxides, and fine 

particles and help improve public health while shifting utilization of traditional 

fossil-fuel-fired power to cleaner energy. See 80 Fed. Reg. at 64,670, 64,680-81. 

The Plan also will build a more sustainable and healthy economy in which their 

businesses can thrive. 

B. Sound Policy that Promotes the Development of Renewable Energy is 
Beneficial to the Amici Companies' Business Models 

As corporate electricity consumers and purchasers, the Amici Companies 

must plan strategically and financially for their current and future energy resource 

needs. Thus, they have a strong interest in the development of sound, measureable, 
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reliable, and enforceable emissions management policies for the power sector that 

also have the effect of reducing uncertainty in the energy marketplace. Today, the 

Amici Companies plan by monitoring the availability of and price of retail and 

wholesale electricity in a diversity of markets, including, increasingly, the market 

for renewable energy. Above all, they desire to invest in long-term renewable 

energy solutions to reduce their own costs and exposure to electricity price 

fluctuations caused by a reliance on volatile fossil fuels. 

The Amici Companies' reliance on utilities that employ mainly fossil-fuel-

fired generation exposes them to price spikes 14 and variations in fossil fuel costs. 15 

Fuel sources play a significant role as the vast majority of costs for electricity 

producers and providers are attributable to the type of fuel source. 16 Thus, 

14 New York State Energy Research and Development Authority, Managing Retail 
Electricity Price Volatility Through Long-Term Renewable Energy Contracts 
Between Generators and End Users: A Case Study (2014), 

=-.;;;~..;;;;;.:;._~~==;;;;t.....;;;.~;:;.:;.;;.;;;..-=.;;..;;;;...;;;_=.;;..;;;c=_k__;;;_.:...:...;;...~..;;;;;.;;;..· Depending upon the jurisdiction 
and utility service territory, the corporate customer may be protected from 
volatility by tariff or exposed to pricing differentials in the wholesale electricity 
spot markets, which can be volatile and subject to rapid and severe price 
fluctuations on hourly to annual timeframes. These fluctuations are usually based 
upon supply and demand economics, and extreme weather is a variability factor. 
15 Timothy Puko, Volatility Has Natural-Gas Traders Scrambling, Wall Street 
Journal, Feb. 17, 2016, http://www.wsj.com/articles/volatility-has-natural-gas
traders-scrambling-1424199729. 
16 Jason P. Brown, U.S. Electricity Prices in the Wake of Growing Natural Gas 
Production, The Main Street Economist, Issue 2, Federal Reserve Bank of Kansas 
City (2014), available at 
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fluctuations in electricity prices are closely linked to the cost and composition of 

fuels used to generate electricity. 17 The cost for electricity producers and providers 

is passed along to corporate consumers; for regulated utilities this price pass-

through occurs at each rate case, while unregulated competitive generation 

providers are only restricted by their customer contracts. 18 

On the other hand, renewable energy such as wind and solar, is a fuel-free 

option, and greater investment in these resources can provide long-term price 

certainty. 19 Generation price stability provided through long-term power purchase 

agreements ("PPA")20 directly with non-fossil-fuel resources or greater utility 

17 Id.; See Robert Walton, PJM, New York Electricity Markets Experience Price 
Spikes, Utility Dive (May 26, 2015), http://www.utilitydive.com/news/pjm-new
york -electricity-markets-experience-price-spikes/39 9728/; P JM Market Report, 
PJM (2015) =~~~==~~~~~:.:.::..=~~~=.=.=..~~~=-

ERCOT Power Prices Climb to Mid-$250s/MWh as Strong Demand Continues, 
Platts (August 7, 2015), · 

I d. 
19 ~pra note 10. 
20 Supra note 15. PPA generally commits a corporation to buy or sell renewable 
energy: for a set period of time; for an understood or certain price; for a set term of 
usually twenty years. The PP A is usually between the corporation and an un-rate
regulated energy services company. Corporations are choosing to enter PP As, 
because the price certainty for a period of twenty years helps the organization 
understand electricity costs, combat short-term volatility and forecast their energy 
load profile long-term. 
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renewable consistency21 would provide more options for the Amici Companies to 

plan corporate operations long-term, and make other investments. 

Moreover, the price of electricity from zero-emitting renewable energy 

generation would not stifle the Amici Companies' financial planning and bottom 

line. In the U.S. market, gas price acts as the floor for electric generation, and 

historically coal has been the least expensive resource.22 Renewable generation 

has been considered more expensive. 23 However, the price of constructing 

renewable energy projects has dropped precipitously in recent years. In fact, the 

Amici Companies expect, consistent with historical trends and expert market 

analysis, that the continued expansion of installed renewable energy capacity will 

21 Glossary-Contract for Differences, Platts, =J;;:.:..:...~:.:.....:.~==.:.::~~~=~ 
(last visited Mar. 30, 2016). To manage fuel volatility, some Amici Companies and 
their facilities enter contracts with utilities or other energy companies to hedge 
price fluctuations, such as a contract for differences, which contains a period 
(monthly/quarterly/annual) price agreed between sellers and buyers of 
commodities for term business. These types of agreements are usually entered by 
larger electricity consuming facilities, and are generally not available to typical 
utility commercial customers, which usually fall into the utility's commercial 
tariff. 
22 Coal Explained-Coal Prices Outlook, Energy Information Administration, 

· · · (last visited 
Mar. 30, 2016). 
23 The Biggest Misconceptions People Have About Renewable Energy, The Wall 
Street Journal, Sept, 24, 2013, · 
=~=-~:::.....:...::=..=:....:.....::::=:;;;_~:::...::...:::...;:._;;:~~;;:_;;_;:;;:_:_;;::.=.;;;;~..::._;_~=· Scott Nyquist, Lower Oil 
Prices But More Renewables: What's Going On?, Mckinsey & Co., June 201 . . . 
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reduce the long-term renewable energy prices relative to traditional grid electricity 

prices over the next few years. 

For example, according to the United States Department of Energy, the total 

cost of utility-scale photovoltaic systems fell from $5.70/watt in 2008 to $2.34/watt 

in 2014 -a decrease of 59 percent. 24 Additionally, Deutsche Bank recently 

predicted that the price of solar energy would reach grid parity in most states this 

year. 25 The Amici Companies' interest in the Clean Power Plan results from the 

uncertain energy market conditions that are hindering the companies' plans to 

purchase more electricity from renewable energy sources as discussed, or by 

forcing the Amici Companies to obtain the benefits of using more renewable 

energy at a higher cost. 

C. The Amici Companies are Corporate, Active Power Purchasers Facing 
Energy Market Challenges in Fulfilling Their Corporate 
Commitments and in Their Strategic and Financial Planning 

There are several obstacles that the Amici Companies face in procuring 

adequate generation to meet their commitments and to plan for their future energy 

24 Department of Energy, Revolution ... Now The Future Arrives for Five Clean 
Energy Technologies- 2015 Update (2015), =~==.c.~~=~=~==
=..;;:._~~~;_:_;:_;=-:...==~~~~=~::...:.J;::.=' See Bolinger, M. Seel, J., Utility
Scale Solar 2014: An Empirical Analysis of Project Cost, Performance, and Pricing 
Trends in the United States, Lawrence Berkeley National Laboratory, September 
2015, available at=~===~.::;._;:_~-=..· 
25 Vishal Shah & Jerimiah Booream-Phelps, Solar Grid Parity in a Low Oil Price 
Era, Deutsche Bank (20 15), =;;;..;;;;..;.;.:......;..;_.~=.::...:::...;;;;;..;;.;;:._;=-.;:;.=...;;;;;~ 
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needs. First, their core business function does not include generating electricity, 

and they are almost completely reliant on the existing utility energy grid system. 

As electricity consumers and purchasers, the Amici Companies closely monitor the 

availability and price of retail and wholesale electricity, including for renewable 

energy, in many jurisdictions. Some Amici Companies have incorporated large-

scale electricity generation into their corporate strategies; yet, the sheer logistics of 

completely supplying their operations with self-generation is today impossible. 

This impossibility is due to the fact that current energy markets are 

complicated to navigate and don't deliver the products they, as corporate 

customers, require. In many instances, they are able to negotiate with utilities for 

their cost of electricity, yet depending upon the jurisdiction, the utility may not be 

able to guarantee the generation source. This is due to the utility's obligation to 

serve its territory and treat all members of its classes of customers similarly. 26 

Therefore, utilities cannot always designate renewable generation to be attributed 

to the Amici Companies' facilities. 27 In response to this difficulty, many of the 

Amici Companies have turned to developing their own energy facilities and selling 

26 Id.; see United Fuel Gas Co. v. R.R. Comm'n of Ky., 278 U.S. 300, 309 (1929) 
(following New York & Queens Gas Co. v. McCall, 245 U.S. 350-351 (1917)). 
27 Id.; Letha Tawney et al., Emerging Green Tariffs in U.S. Regulated Electricity 
Markets, World Resources Instiute (2016), =~~~~'"""'· =.::...:=="-=:...::.==""'

~::;..:;;.:_=..;~;;_...::~=;;_..:;:;_;;;;;;_,_=..;:..:::....:::.=~_.::..=~=~:..· A growing number of utilities are 
offering green tariffs as a part of their service, but their availability is a utility-by
utility inquiry. 
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electricity from renewable sources into the utility electric grid for use elsewhere, 

however, due to existing distribution and transmission channels, they cannot direct 

their generation to all of their core operations. Other Amici Companies have 

committed to purchase Renewable Energy Credits, or RECs, to meet their carbon 

conscious sustainability goals. 28 Some Amici Companies have even incorporated 

distributed solar at their company locations, yet cannot provide complete electricity 

self-service. 

Thus, as described above, corporate consumers and purchasers in many 

jurisdictions often must circumvent the traditional utility model to purchase 

electricity from clean renewable energy sources at competitive prices and at the 

scale they need, increasing complexity and transaction costs?9 However, at retail, 

this option is available only on a state-by-state basis, and some jurisdictions 

maintain monopoly utilities and have not authorized third parties to offer or enter 

into PPAs30 for alternative generation. 31 Thus, as availability of competitive 

28 Supra note 7. See Richard Martin, How Corporations Buy Their Way to Green, 
MIT Technology Review (Sept. 25, 2015), · 

29 World Resources Institutes & World Wildlife Foundation, supra note 7. 
30 Lori A. Bird, supra note 10 at V. In this PPA arrangement, a third-party 
developer finances, constructs, owns, operates, maintains and monitors the 
renewable energy system, placing risk on the project developer, not the company. 
31 3rd Party Solar PV Power Purchase Agreement (PPA), DSIRE, 

.;;;_;;;_.;;_;;;_,.~~~~= (last visited Mar. 31, 2016). Concerning solar energy, state 
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generation is patch-work, so too must be the companies' internal energy strategies. 

For the Amici Companies to finance their own generation (known commonly as 

distributed generation), there must be a justification of cost savings, price certainty, 

or added reliability. Although distributed generation is an alternative, meeting 

their energy consumption requirements through total self-generation is today 

unachievable. 

The Clean Power Plan offers a national market solution; it will harmonize 

the U.S. emissions management policies. The Plan contemplates that States and 

existing sources will reduce C02 emissions, at least in part, by promoting 

electricity generation from low- and zero-emitting sources, such as wind and solar. 

The Amici Companies believe the Clean Power Plan, when fully implemented, 

would not cause business harm to their operations. To the contrary, further 

developing these energy sources provides additional market choices for electricity 

procurement. Therefore, swift and full implementation of the Clean Power Plan 

will directly benefit the Amici Companies' operations. 

II. Implementation of the Clean Power Plan and its Emission Reduction 
Program will Mitigate Business Risks Due to Climate Impacts 

The Amici Companies view the Clean Power Plan and its emissions 

reduction program as a component of their domestic and international business risk 

utility regulators have restricted or not authorized the use of non-utility, third-party 
PPAs in Florida, Oklahoma, Kentucky, Georgia and North Carolina. In many 
states, the status of third-party PP As is unclear. 
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mitigation strategies, which aim to adapt to the growing consensus on the impacts 

of climate change on human health and the environment and the associated risks 

ascribed by the financial and insurance32 communities. A national and often cited 

repore3 published by the Risky Business Project, co-chaired by Michael 

Bloomberg, Henry M. Paulson, Jr., and Thomas F. Steyer, examines the risks to 

U.S. companies of maintaining the "business as usual" path.34 This report assumes 

no new national policy or global action to mitigate climate change and an absence 

of investments aimed at improving resiliency to future climate impacts. 35 

According to this report, the economic risks faced by domestic businesses 

are staggering. Companies currently are facing and will face future damage to 

corporate property and infrastructure stemming from rising sea levels and 

increased intense weather events. 36 They will also encounter climate-driven 

impacts to supply chains and agricultural production as well as unreliable energy 

supply, decreased labor productivity, and threats to public health.37 Given the 

range and extent of climate change as a risk factor that poses economic and social 

32 The Potential Impact of Climate Change on Insurance Regulation, the National 
Association of Insurance Commissioners (2008), . . . 

33 Supra note 1. 
34 Id. 

35 Id. 

36 Id. 

37 Id. 
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disruptions for the Amici Companies, the cost of U.S. policy inaction will only 

increase their exposure. 

As a feature of both risk management and environmental stewardship, many 

of the Amici Companies have signed in support of the Paris Agreement that 

resulted from the United Nations Framework Convention on Climate Change 

Twenty-First Conference of the Parties ("COP 21"). 38 Not only do the Amici 

Companies collectively view the Clean Power Plan as the United Statesd9 

contribution to the global effort agreed to at COP 21,40 but also as a domestic 

climate mitigation policy that directly benefits their organizations by preserving 

business and investment decisions-whether in their regional and national supply 

chains, financing decisions, property and long-term infrastructure management, or 

health care expenditures. The following are just a few examples of the risks that 

the Amici Companies face if the Clean Power Plan is vacated or its implementation 

delayed. 

Supply Chain Risk: Supply chains are vitally important to companies. 

Although different for each company, generally a supply chain is a network of 

38 Letter from Mars et al., to U.S. and Global Leaders (2015), available at 

White House Announces Additional Commitments to the American Business Act 
on Climate Pledge, White House Briefing Room (Nov. 30, 2015), 
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organizations, activities, information, and resources required to create a finished 

product or service and deliver it to an end customer. Companies strive to develop 

the most efficient and optimized supply chain because it usually translates to lower 

costs for the company and better service and customer relations. 

Climate change is projected to exacerbate supply-chain risk by altering, for 

example, raw material availability (e.g., water, energy) or disrupting transport 

routes or scheduling due to extreme weather events. 41 In response to these 

heightened risks, some Amici Companies are closely examining their respective 

industry sectors and the concentration of supply to gauge the magnitude of the 

impact and manage these new challenges, which may include increased fossil-fuel 

resource disruptions. 42 In light of these looming challenges, the Amici Companies 

view the Clean Power Plan as a risk management protection because the Plan 

provides for greater diversified energy resource planning and provides a 

collaborative strategy for energy markets. 43 

Moreover, the Clean Power Plan may assist the Amici Companies to 

stabilize and successfully adapt their business practices. For example, KPMG 

estimates that "the entire profit of food producers is at risk if the industry does not 

41 Richard Gledhill et al., Business-Not-As-usual: Tackling the Impact of Climate 
Change on Supply Chain Risk 
(2013), =~~~~~~.=;_~~~~~~===--=-=~~:;;:,._ 
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take steps to mitigate climate change."44 In 2015, 92 percent of companies in the 

sector- including some of the biggest global brand names - reported substantive 

operational risk from physical climate change impacts such as changes in 

precipitation and temperature, up from 84 percent in 2012.45 According to a report 

by Calvert Investments, Oxfam America, and Ceres, the Amici Companies "may be 

subjected to climate change's negative effect on agricultural productivity, 

decreased availability or less favorable pricing for certain commodities that are 

necessary for products, such as sugar cane, corn, wheat, rice, oats, potatoes and 

various fruits. [The Amici Companies] may also be subjected to decreased 

availability or less favorable pricing for water as a result of such change, which 

could impact our manufacturing and distribution operations. In addition, natural 

disasters and extreme weather conditions may disrupt the productivity of facilities 

or the operation of supply chains."46 

In a "business as usual" scenario and without EPA's emissions reduction 

program, the Amici Companies would face increased risks to core segments of their 

===;;:.:.,::,_~=~==~=..~;;;;.::_;_~====· See Yvo de Boer, Expect the 
Unexpected: Building Business Value in a Changing World, KPMG (2012), . . 

45 Id. 
46 Dave Grossman, Physical Risks of Climate Change, Oxfam America, Calvert 
Investments & Ceres (2012), =~~~=~~.,;;;;..;;,.;;.~;;;;,..;;;..,;: 
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business operations. Thus, the Clean Power Plan is an important component of the 

Amici Companies' domestic and international business risk mitigation strategies to 

protect the integrity and availability of their supply chains. 

Financing Risk: 47 Some Amici Companies rely on financing for a variety 

of reasons from running their day-to-day operations, to purchasing additional 

assets, upgrading current facilities, expanding capacity of existing product lines, 

entering new markets, and acquiring new businesses. The availability, cost, and 

accessibility of financing sources are vital to the health of a company. 

According to Ceres' Power Forward 2.0 report, 48 institutional investors have 

been requesting that companies adopt greenhouse gas and other clean energy 

targets. In the past two years, institutional investors have filed more than 100 

clean energy resolutions with companies in the electric power, oil and gas, 

insurance, manufacturing, and commercial sectors. Investors and stakeholders 

increasingly expect companies to manage the short- and long-term physical risks 

(and potential opportunities) posed by climate impacts-and to disclose important 

47 Morgan Stanley et al., The Carbon Principles, Fossil Fuel Generation Financing 
Enhanced Environmental Diligence Process, Morgan Stanley (2008), 

48 Ceres, Calvert Investments et al., Power Forward 2.0 How American Companies 
Are Setting Clean Energy Targets and Capturing Greater Business Value (2014), 
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risks and risk management strategies, including disclosures in U.S. Securities and 

Exchange Commission filings for the Amici Companies publically traded 

members. 49 

These disclosures should also address the risks posed by climate change to 

the local communities in which companies operate, as well as the implications of 

the ways in which companies manage those climate impacts, including the 

implications for corporate reputations and community relationships. 50 Moreover, 

banks are beginning to consider the level of environmental risk in their lending 

models to avoid climate related business risks. 51 Thus, many Amici Companies are 

increasingly hearing investors and lenders express concerns about problems 

expected from and the absence of sufficient climate change, emissions reductions 

and clean energy policies, as well as the risks posed by the physical impacts of 

49 Commission Guidance Regarding Disclosure Related to Climate Change, 17 
C.F.R. § 211, 231 and 241, Release Nos. 33-9106; 34-61469; FR-82 (February 8, 
201 0), available at ==~~~~~~=c...::.==.::.,g;~;:;._::_;;~;;__;;_~~= 
50 Supra note 46. 
51 Id.; Insights: Climate Risk: Rising Tides Raise the Stakes, Standard & Poor's 
Ratings Services, McGraw Hill Financial (20 15), 

~~~~~~~~:::::..:::::.~~~::.=.::::!.!..!.::~~~~~~~~-Boston Common Asset 
Management, Financing Climate Change: Carbon Risk in the Banking Sector 
(2014), . 
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climate change. 52 The Clean Power Plan and its emission reductions program will 

help mitigate the risks for these investors and lenders and stabilize the financing 

marketplace. 

Property, Infrastructure, and Insurance Risk: 53 The Amici Companies 

all own and operate property and infrastructure that, as a sound business practice, 

requires insurance. Property insurance affordability and availability for energy 

consuming infrastructure already is coming under increasing pressure due to 

increasing extreme weather losses. For example, Risk Management Solutions, the 

market leader in catastrophe risk modeling, recognizes that its 1 00-year database of 

historical Atlantic hurricane activity is no longer a valid predictor of future risk. 54 

As a result of these trends and their impacts on underwriting losses, overall 

profitability of the property I casualty insurance sector significantly lags behind 

other industries. Thus, insurers are responding to the damage already caused by a 

warming climate, and the continued threat of rising temperatures, by raising 

52 Statement Signed by 409 Investors, Global Investor Statement on Climate 
Change (2015), =~~~==~~=::::.:_~~~""'--

53 Cynthia McHale & Sharlene Leurig, Stormy Future for U.S. Property/Casualty 
Insurers: the Growing Costs and Risks of Extreme Weather Events, Ceres (2012), 

54 Id. 
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insurance premiums. 55 The Amici Companies believe that a fully implemented 

Clean Power Plan would help mitigate the risk of increased insurance costs. 

Public Health and Labor Risk: 56 People may be the greatest and most 

critical assets of the Amici Companies. Companies rely heavily on the health and 

productivity of their labor force to operate productively. However, according to 

the Risky Business Project, climate change may negatively impact the U.S.'s labor 

productivity and the public health. 57 Without the predictability of a healthy work 

force, no business can operate successfully. 

The Amici Companies believe that the Clean Power Plan will help address 

the threat to the public health and welfare posed by harmful emissions from fossil-

fuel-fired power plants. Researchers at Harvard have concluded that the Plan may 

help reduce climate-related public health issues, such as higher ozone levels, which 

can worsen respiratory problems like asthma. 58 Moreover, the Plan, if 

implemented, could prevent 300,000 lost days of work and school in the year 

55 Vladimir Stenek et al., Climate Risk and Financial Institutions-Challenges and 
Opportunities, International Finance Corporation World Bank (2010), 

56 Charles T. Driscoll, US Power Plant Carbon Standards and Clean Air and 
Health Co-Benefits, 5 Nature Climate Change 535-540 (2015), available at 

57 Supra note 1. 
58 Supra note 55. 

. . 
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2030.59 Accordingly, the Amici Companies support complete and swift 

implementation of the Clean Power Plan to protect the public health and welfare. 

CONCLUSION 

For the foregoing reasons, the Clean Power Plan should be fully and swiftly 

implemented. 
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59 Letter from American Public Health Association et al. to Governors of the 
Nation (2015), available at=~~~=~~=~~=-""="'"'-~=~=~"'-
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INTEREST OF AMICUS CURIAE 

Pursuant to this Court's December 18, 2015 order (Doc. 1589385), 

the Institute for Policy Integrity at New York University School ofLaw 1 

("Policy Integrity") files this amicus brief in support of Respondents. 

Policy Integrity is a nonprofit think tank dedicated to improving 

government decisionmaking through advocacy and scholarship in 

administrative law, economics, and policy, focusing on environmental 

issues. Policy Integrity has produced scholarship on the legality, 

economics, and design of Clean Air Act regulation and has filed amicus 

briefs in this Court and the Supreme Court regarding the 

Environmental Protection Agency's ("EPA") Clean Air Act authority. 

Policy Integrity commented on the proposed Clean Power Plan, 

supporting EPA's flexible approach to reducing carbon pollution. Policy 

Integrity's director testified at March 22, 2015 and October 22, 2015 

congressional hearings discussing the Clean Power Plan's legality, and 

our staff have authored scholarship regarding the rule. 2 This brief 

1 This brief does not purport to represent the views of New York 
University School of Law, if any. 
2 Richard L. Revesz & Jack Lienke, Struggling for Air: Power Plants 
and the "War on Coal" (2016); Richard L. Revesz, Denise A. Grab, and 
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builds upon that work, arguing that regulatory history and economic 

analysis support EPA's authority to promulgate the Clean Power Plan. 

SUMMARY OF ARGUMENT 

Petitioners argue that the Clean Power Plan represents an 

"enormous and transformative expansion" of EPA's regulatory 

authority, Pet'rs Core Issues Br. 34 (quoting Util. Air Regulatory Grp. v. 

EPA, 134 S.Ct. 2427, 2444 (2014)), because the rule's emission 

guidelines are (1) not based solely on reduction techniques that 

individual sources can implement independently, (2) assume 

"generation shifting" from high-emitting to low- and non-emitting 

electricity generators, and (3) assume that owners and operators can 

undertake or invest in off-site actions to reduce pollution from regulated 

sources. But there are, in fact, regulatory precedents for each of these 

aspects of the Clean Power Plan. Legislative history further supports 

EPA's embrace of flexible reduction techniques, revealing that Congress 

intended EPA to have broad discretion when determining a "best 

system of emission reduction" for existing sources under §111, 42 U.S. C. 

§7411. 

Jack Lienke, Familiar Territory: A Survey of Legal Precedents for the 
Clean Power Plan, 46 Envtl. L. Rep. 10190 (2016). 

2 
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Petitioners also argue that EPA's "longstanding reading" of the 

Clean Air Act precludes regulating power plants greenhouse gas 

emissions under §111(d), because power plants are regulated for 

hazardous pollutants under §112, 42 U.S.C. §7412. Pet'rs Core Issues 

Br. 61. In fact, during the twenty-five years since the 1990 Clean Air 

Act Amendments enacted §111(d)'s current language, Republican and 

Democratic administrations have consistently interpreted EPA's 

§ 111(d) authority to extend to particular pollutants that escape 

regulation under other Clean Air Act provisions. This consistent 

interpretation supports the Clean Power Plan's regulation of 

greenhouse gases from existing power plants. 

Finally, Petitioners allege that EPA "diminishes" the statutorily 

required consideration of costs by "inflating" the rule's benefits. Id. at 

69. This attack is meritless, since EPA fully assessed both costs and 

benefits, following best economic practices. To measure the rule's 

substantial climate benefits, EPA properly applied the global Social 

Cost of Carbon, a rigorous, consensu&based, transparent metric used 

across the federal government. EPA also properly considered the rule's 

significant health co-benefits, consistent with standard analytical 
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practices. After carefully weighing the rule's full costs-including 

indirect costs-EPA concluded that the rule's benefits vastly outweigh 

its costs. 

ARGUMENT 

I. EPA HAS, FOR DECADES AND UNDER 
ADMINISTRATIONS OF BOTH PARTIES, LOOKED 
BEYOND INDIVIDUAL SOURCES' FENCELINES WHEN 
SETTING EMISSION LIMITS UNDER THE CLEAN AIR 
ACT 

Petitioners argue that the Clean Power Plan is unprecedented in 

multiple respects and, consequently, represents an "'enormous and 

transformative expansion' of [EPA]'s power." Pet'rs Core Issues Br. 34 

(quoting Util. Air Regulatory Grp., 134 S. Ct. at 2444). In reality, the 

rule relies on familiar, flexible reduction techniques that EPA has used 

for several decades and under administrations of both parties. Courts 

have repeatedly upheld these techniques as reasonable exercises of 

EPA's discretion. 

Most broadly, Petitioners claim that, before this rulemaking, EPA 

"has consistently promulgated emission limitations achievable only by 

improved performance of the individual facilities in a regulated source 

category." Id. at 34 (emphasis in original). This is untrue. Several 
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previous EPA regulations-under § 111 and other Clean Air Act 

provisions-featured emission limits that regulated sources could 

achieve collectively, through emission trading or averaging. In some 

rules, the use of trading and/or averaging enabled EPA to set tighter 

limits than it otherwise would have. In other words, trading and 

averaging were not merely offered as compliance mechanisms, but 

affected the rules' stringency. 

Petitioners also assert that the Clean Power Plan'sconsideration 

of "generation shifting" from high-polluting to low- or non-polluting 

electricity generators is "unambiguously foreclosed by ... nearly a half 

century of consistent administrative practice." Id. at 42. This, too, is 

incorrect. In previous power sector regulations, EPA has explicitly 

considered the potential for generation shifting when setting emission 

limits. 

Finally, Petitioners suggest that EPA has never before based 

emission limits on actions that regulated sources' owners and operators 

can take only "beyond the source itself." Id. at 43. But from the Clean 

Air Act's earliest days, §111 rules have recognized owners and 
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operators' ability to reduce pollution by undertaking or investing in off-

site activities. 

A. Prior Section lll(d) Rules Have Looked to Flexible 
Reduction Techniques Like Emission Trading and 
Averaging when Determining the Stringency of 
Emission Limits 

Petitioners insist that emission guidelines under § lll(d) must be 

based on technological or operational changes that each regulated 

source can implement independently. Id. at 48. But EPA has twice 

before set §lll(d) emission limits based on reductions that sources can 

achieve collectively, through emission trading and/or averaging. In one 

rule, EPA explicitly relied on averaging to justify more stringent 

standards than it would have set if sources had to achieve all reductions 

independently. 

1. Clean Air Mercury Rule 

Under the George W. Bush Administration, EPA issued the Clean 

Air Mercury Rule ('Mercury Rule"), which set statewide targets for coal-

fired generating units' mercury emissions and allowed inter source and 

interstate trading of emission allowances. 70 Fed. Reg. 28,606, 28,606, 

28,632 (May 18, 2005). Notably, the Mercury Rule explicitly factored 

emission trading into its "best system of emission reduction." Id. at 
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28,617 ("EPA has determined that a cap-and-trade program based on 

control technology available in the relevant timeframe is the best 

system for reducing [mercury] emissions from existing coal-fired Utility 

Units."). In other words, EPA took the availability of trading into 

account when determining the appropriate stringency of the rule's 

emission budgets. 

In promulgating the Mercury Rule, EPA also explained why 

trading was a permissible component of state plans under §111(d), 

noting that "'standard of performance' is not explicitly defined to 

include or exclude an emissions cap and allowance trading program" 

and that no other part of§ 111(d) "indicate[s] that the term 'standard of 

performance' may not be defined to include a cap -and-trade program." 

Id. at 28,616-17. Accordingly, EPA amended the §111 implementing 

regulations to provide that states' "[e]mission standards shall either be 

based on an allowance system or prescribe allowable rates of emissions 

except when it is clearly impracticable." Id. at 28,649. 

Though the D.C. Circuit ultimately vacated the Mercury Rule, the 

reversal was on grounds unrelated to trading or the rule's stringency. 

New Jersey v. EPA, 517 F. 3d 574, 577-78 (D.C. Cir. 2008). Under the 
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current version of§ 111's implementing regulations, standards may still 

be based on allowance systems. 40 C.F.R. §60.24(b)(1). 

2. Emission Guidelines for Large Municipal Waste 
Combustors 

The Mercury Rule was not the first §111(d)regulation to 

incorporate flexible reduction mechanisms. Under the Clinton 

Administration in 1995, EPA issued joint §111(dY§129 guidelines for 

municipal waste combustors that allowed the combustors to average the 

nitrogen oxides emission rates of multiple units within a single large 

plant and to trade emission credits with other plants. 60 Fed. Reg. 

65,387, 65,402 (Dec. 19, 1995) .3 Further, plants that took advantage of 

emission averaging were subject to tighter emission guidelines than 

those that did not. Id. EPA thus explicitly recognized that the flexibility 

provided by averaging justified more stringent emission limits. 

3 Section 129, added to the Clean Air Act in 1990, instructed EPA to 
establish performance standards for both new and existing solid waste 
incineration units under §111. 42 U.S.C. §7429. Like §111, §129 does 
not include any language explicitly authorizing or prohibiting trading or 
averaging. 
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B. Emission Trading and Averaging Have Also Affected 
Regulatory Stringency Under Other Clean Air Act 
Provisions 

EPA has also incorporated emission trading and averaging into 

several rules under Clean Air Act provisions other than § 111. In at least 

two of these rules, EPA explicitly found that trading enabled greater 

emission reductions than a technology-based standard that individual 

sources had to achieve independently. 

1. Trading Under the Good Neighbor Provision 

EPA incorporated emission trading into threerules issued under 

§110(a)(2)(D), commonly known as the Good Neighbor Provision, which 

prohibits "any source" in an upwind state from emitting pollution that 

"contribute[s] significantly" to downwind states' failure to meet national 

ambient air quality standards. 42 U.S. C. §7410(a)(2)(D)(i)(I). In the 

1998 NOx SIP Call, promulgated during the Clinton Administration; the 

2005 Clean Air Interstate Rule, promulgated during the George W. 

Bush Administration; and the 2011 Cross-State Air Pollution Rule 

("Transport Rule"), promulgated during the Obama Administration, 

EPA established statewide emission budgets for the power sector and 

crafted trading mechanisms that states could opt into as a flexible, cost-
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effective means of meeting their budgets. See 63 Fed. Reg. 57,356, 

57,358-59 (Oct. 27, 1998); 70 Fed. Reg. 25,162, 25,162, 25,229 (May 12, 

2005); 76 Fed. Reg. 48,208, 48,210-11 (Aug. 8, 2011). 

In designing the Transport Rule, EPA considered a "direct control" 

approach that would have set emission limits on individual sources 

without allowing trading, but ultimately concluded "that the direct 

control alternative would result in fewer emission reductions and 

higher costs compared to [a trading-based approach]." 76 Fed. Reg. at 

48,272-73. Thus, the use of trading enabled EPA to issue a more 

stringent (and cost-effective) rule. 

Though the Transport Rule was issued under § 110, it is a 

particularly instructive precedent for the Clean Power Plan, because 

§ 111(d) directs EPA to follow "a procedure similar to that provided by 

[§ 110]" when working with states to set standards for existing sources. 

42 U.S.C. §7411(d)(1). In upholding the Transport Rule in 2014, the 

Supreme Court found that "EPA's cost -effective allocation of emission 

reductions among upwind States ... [was] a permissible, workable, and 

equitable interpretation of the Good Neighbor Provision." EPA v. EME 
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Homer City Generation, L.P., 134 S.Ct. 1584, 1610 (2014). The same is 

true of EPA's flexible design for the Clean Power Plan. 

2. Regional Haze Trading Program 

EPA also used emission trading to address regional haze under 

§ 169A of the Clean Air Act, 42 U.S. C. §7 491. In 2012, EPA approved a 

trading program proposed by a group of western states and 

municipalities to address their collective contributions to haze in the 

Colorado Plateau. 77 Fed. Reg. 73,926, 73,927 (Dec. 12, 2012) 77 Fed. 

Reg. 7 4,355, 7 4,357 (Dec. 14, 2012); 77 Fed. Reg. 70,693, 70,694-95 

(Nov. 27, 2012); 77 Fed. Reg. 71,119, 71,121 (Nov. 29, 2012). As a 

prerequisite to approving the program, EPA required the states to show 

that trading would achieve greater overall reductions than the 

installation of "best available retrofit technology" at individual sources. 

WildEarth Guardians v. EPA, 770 F.3d 919, 923 (lOth Cir. 2014). Once 

again, the flexibility provided by trading enabled EPA to set a more 

stringent reduction target than it otherwise would have. The Tenth 

Circuit upheld the regional haze trading program in 2014.Jd. 
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3. Trading and Averaging Under Mobile Source 
Provisions 

EPA has also, for decades, looked beyond individual sources' 

independent reduction capabilities when regulating vehicles and fuels 

under Title II of the Clean Air Act. For example, under the Reagan 

Administration in 1982, EPA promulgated a §211 standard for the lead 

content of gasoline that some refineries could satisfy only by obtaining 

blending components or "lead credits" from other refineries. Small 

Refiner Lead Phase-Down Task Force v. EPA, 705 F.2d 506, 534-36 

(D.C. Cir. 1983) (upholding this aggregate approach to lead reduction 

and finding that "[a]lthough lead-credit trading was a new idea, EPA 

had sufficient reason to believe that a market for lead credits would 

develop" given nature of refining industry and agency's experience with 

similar programs). 

Since the 1980s, EPA has taken a similarly flexible approach to 

motor vehicles standards under §20Z 42 U.S. C. §7521(a)(1). Rather 

than requiring each new vehicle to achieve the same degree of emission 

control, EPA sets standards that a manufacturer's fleet can meet on 

average. See, e.g., 50 Fed. Reg. 10,606, 10,607-08 (Mar. 15, 1985). As in 

previous examples, the flexibility provided by averaging has directly 
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affected the stringency of vehicle rules. See id. at 10,634-45 (noting a 

risk of widespread noncompliance if the agency set a standard of similar 

stringency without allowing averaging). 4 

The D.C. Circuit upheld this fleetwide approach to §202, finding 

that, absent "any clear congressional prohibition of averaging," EPA's 

effort to "allow manufacturers more flexibility in cost allocation while 

ensuring that a manufacturer's overall fleet still meets the emissions 

reduction standards makes sense." Natural Res. Def. Council v. 

Thomas, 805 F.2d 410, 425 (D.C. Cir. 1986). 

Section 111 similarly contains no "clear congressional prohibition" 

on trading or averaging. Thus, the Clean Power Plan's reliance on 

flexible reduction techniques merits the same deference that EPA 

received in the motor vehicles context. 

C. Prior EPA Rules-Under Section 111 and Other Clean 
Air Act Provisions-Have Based Emission Limits on 
"Generation Shifting" 

In setting the Clean Power Plan's emission guidelines, EPA found 

that the "best system of emission reduction" for carbon dioxide from 

4 In more recent rules, EPA has gone beyond averaging and allowed 
inter-manufacturer emission trading. See, e.g., 77 Fed. Reg. 62,624, 
62,629 (Oct. 15, 2012). 
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electric generating units involved substituting generation at higher

polluting electricity sources with increased generation at lower-

polluting sources. 80 Fed. Reg. 64,662, 64,707 (Oct. 23, 2015). 

Petitioners argue that emission limits based on such "generation 

shifting" are "unambiguously foreclosed by ... nearly a half century of 

consist ent administrative practice." Pet'rs Core Issues Br. 42. In fact, 

both the Mercury Rule (promulgated under §111(d)) and the Transport 

Rule (promulgated under the Good Neighbor Provision) took the 

possibility of increased dispatch of lower -emitting sources and 

decreased dispatch of higher-emitting sources into account when setting 

emission limits for the power sector. See 70 Fed. Reg. at 28,619 

(projecting emission reductions from "dispatch changes"); 76 Fed. Reg. 

at 48,252 (projecting reductions from "increased dispatch of lower

emitting generation"). 

Other Clean Air Act regulations have been expected to result in 

generation shifting, even if their emission limits were not set based on 

that expectation. For example, the 2011 Mercury and Air Taxies 

Standards were set by reference to reductions that oil- and coal-fired 

generating units could achieve using on -site controls, but EPA 
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nevertheless projected that the rule would cause a 1.3% decrease in 

coal-fired generation and a 3.1% increase in gas-fired generation 

between 2009 and 2015. EPA, Regulatory Impact Analysis for the Final 

Mercury and Air Taxies Standards 3-16 tbl.3-6 (2011). 5 Similarly, 

national ambient air quality standards are set solely by reference to 

pollutants' health impacts, but EPA has long recognized that they 

encourage states to increase use of cleaner electricity sources. See, e.g., 

Press Release, EPA, EPA Sets National Air Quality Standards (Apr. 30, 

1971) (quoting Administrator Ruckelshaus as saying that "meeting the 

[ambient standard for particulates] in the time allowed by the law in 

[seven major] cities will require increasing our total national use of 

natural gas by about 15 percent"); 6 EPA, Legal Memorandum 

Accompanying Clean Power Plan for Certain Issues 9394 (2015) 

(noting that multiple states have included renewable energy 

5 Available at 
https://www3.epa.gov/ttnecasllregdata/RIAs/matsriafinal.pdf. 
6 Available at https://www.epa.gov/aboutepa/epa-sets-national-air
quality-standards. 

15 

ED _000738_00004027 -00031 



installations in their state implementation plans for ambient 

standards). 7 

Thus, contrary to Petitioners' claims, there is ample precedmt for 

the Clean Power Plan's expectation that regulated facilities can reduce 

emissions by shifting some generation to lower -emitting electricity 

sources. 

D. Prior EPA Rules Have Assumed Of:~·Site Action and 
Investment by Owners and Operators of Regulated 
Sources 

Petitioners also argue that § 111 emission limits must "apply to 

sources, not owners and operators of sources" and thus should not be set 

based on an assumption that owners and operators can take "actions 

beyond the source itself." Pet'rs Core Issues Br. 43. But from the Clean 

Air Act's earliest days, EPA has issued rules under § 111 that harness 

the ability of sources' owners and operators to undertake or invest in 

off-site activities that reduce pollution. 

Indeed, the very first set of§ 111 standards for new sources that 

EPA ever issued, under the Nixon Administration in 1971, assrmed 

that the "best system of emission reduction" for sulfur dioxide from 

7 Available at https://www.epa.gov/sites/production/files/2015-
11/documents/cpp -legal-memo. pdf. 
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electric generating units included precombustion cleaning of coal to 

reduce its sulfur content, an action that source owners and operators 

typically paid third parties to perform off-site. See EPA, Background 

Information for Proposed New-Source Performance Standards: Steam 

Generators, Incinerators, Portland Cement Plants, Nitric Add Plants, 

Sulfuric Acid Plants 7 (1971) (noting "desirability of setting sulfur 

dioxide standards that would allow ... fuel cleaning"); 80 Fed. Reg. at 

64,765 n.499 (explaining that coal cleaning is generally performed by 

third parties). Congress later ratified the use of coal cleaning in the 

Clean Air Act Amendments of 1977.Id. at 64,765. 

Perhaps the closest analogue to the actims expected of owners 

and operators under the Clean Power Plan were those expected under 

the Mercury Rule, which, as discussed above, explicitly incorporated 

emission trading into its definition of the "best system of emission 

reduction." Supra at 6-8. To buy or sell emission allowances from or to 

other sources, owners and operators would have had to take actions

and, in some cases, make investments-outside of their own facilities. 

See, e.g., 40 C.F.R. §96.6(c)(1) (NOx SIP Call regulation providing that 

owners and operators must hold allowances for their units); 40 C.F.R. 
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§96.60 (explaining responsibilities of owners and operators' 

representatives with respect to allowance transfers). 

Like these earlier rules, the Clean Power Plan simply recognizes 

that, as a practical matter, § 111 emission limits apply to owners and 

operators of sources and can reasonably encompass off -site pollution-

reducing actions undertaken or funded by those owners and operators. 

II. LEGISLATIVE HISTORY SUPPORTS THE CLEAN POWER 
PLAN'S RELIANCE ON BEYOND-THE-FENCELINE 
REDUCTION TECHNIQUES 

Incorporating reduction techniques like emission trading and 

averaging (and related generation shifting) into the Clean Power Plan is 

not merely consistent with past EPA rulemakings; it is also supported 

by legislative history. Section 111 requires that standards of 

performance for existing sources reflect the "best system of emission 

reduction" for the relevant pollutant and source category. 42 U.S.C. 

§7411(a)(1). Section 111 does not define "best system of emission 

reduction," but Congressional materials from the time of its initial 

enactment suggest that legislators intended the phrase to encompass 

more than just technological or operational chmges at individual 

sources. While the version of the Clean Air Act originally passed by the 
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House took a purely technological approach to stationary source 

regulation, 80 Fed. Reg. at 64,764 (citing H.R. 17,255, 91st Cong. §5 

(1970)), the Senate's bill contemplated a variety of reduction 

techniques, providing for standards that reflected "the greatest degree 

of emission control. .. achievable through application of the latest 

available control technology, processes, operating methods, or other 

alternatives." Id. (quoting S. Rep. No. 91-1196, at 15-16 (1970)). The 

final conference bill reflected the Senate's broader approach. Id. (citing 

Senate exhibit summarizing conference agreement). 

Congress amended §111 in 1977, requiring that standards for new 

sources reflect the "best technological system of continuous emission 

reduction," but maintaining greater flexibility for EPA with regard to 

existing source standards, which could be based on the "best system of 

continuous emission reduction." I d. at 64,764-65 (emphasis added). 

Thus, for existing sources, legislators recognized that the best system 

was "not necessarily technological." See id. at 76,765 (quoting H.R. Rep. 

No. 95-294 (1977)). 

Finally, in 1990, Congress revisErl § 111 once again, returning to a 

broad "best system of emission reduction" formulation for both new and 
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existing sources, without any requirement that the system be 

"technological" or "continuous." Id. 

Taken together, this history suggests that § 11 fs framers intended 

to grant EPA wide latitude in determining a best system of emission 

reduction, particularly with respect to existing sources. 

III. SINCE THE 1990 CLEAN AIR ACT AMENDMENTS AND 
THROUGH ADMINISTRATIONS OF BOTH PARTIES, EPA 
HAS REPEATEDLY INTERPRETED THE SCOPE OF ITS 
SECTION lll(d) AUTHORITY TO FOCUS ON 
POLLUTANTS, RATHER THAN SOURCE CATEGORIES 

During the twenty-five years since the 1990 Clean Air Act 

Amendments enacted the current version of §111(d), Republican and 

Democratic administrations have consistently interpreted EPA's 

§ 111(d) authority to cover pollutants that escape regulation under other 

Clean Air Act provisions. This consistent interprEtation supports the 

Clean Power Plan's regulation of greenhouse gases from existing power 

plants. Surprisingly, Petitioners and their amici argue the exact 

opposite: that EPA's "longstanding reading" of the statute precludes 

regulating power plants' greenhouse gas emissions under §111(d), 

because power plants are regulated for hazardous pollutants under 

§112. Pet'rs Core Issues Br. 61, 64-65, 67-68; Coal Intervenors' Br. 6-8; 
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Congress Members' Amicus Br. 6-7. Those briefs mischaracterize EPA's 

statutory interpretations. 

Petitioners cite three sets of rulemakings following the 1990 

Amendments, where EPA noted that a reading of the House 

Amendment could lead to the conclusion that EPA might be restricted 

from regulating the same source category under both §111(d) and §112. 

See Pet'rs Core Issues Br. 62-63 & n.31 (citing proceedings on landfill 

gases, mercury emissions, and the proposed Clean Power Plan). 

However, each time EPA conducted this statutory analysis-in these 

and other rulemakings-it ultimately determined that the section's 

scope depended on the particular pollutants being regulated, not on the 

source category in question. See EPA Br. 96-98. EPA's reasoning varied 

slightly in each rulemaking: at times, EPA attempted to harmonize the 

House Amendment with the Senate Amendment;8 elsewhere, EPA 

interpreted the House Amendment alone. But in each case, EPA 

concluded that the scope of §111(d) relative to §112 must be determined 

with respect to particular pollutants, not entire source categories. 

8 The House and Senate originated different versions of the provision in 
the 1990 Amendments; the Senate Amendment supports an 
interpretation that permits the Clean Power Plan. See EPA Br. 77-78, 
87-93. 
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A. The George W. Bush Administration's Advanced 
Notice of Proposed R ulemaking for Greenhouse Gases 
Supports a PollutantrFocused Reading of Section 
lll(d)'s Scope, Which Is Consistent with the Clean 
Power Plan's Interpretation of Statutory Authority 

Under the George W. Bush administration, EPA invoked a 

pollutant-specific interpretation of§ 111(d)'s scope, specifically with 

respect to greenhouse gases, which is consistent with EPA's 

interpretation in the Clean Power Plan. In its 2008 advanced notice of 

proposed rule making, EPA considered regulating greenhouse gases 

under §111(d) and noted, "where a source category is being regulated 

under [§] 112, a [§] 111(d) standard of performance cannot be established 

to address any [hazardous pollutant] listed under 112(b) that may be 

emitted from that particular source category." 73 Fed. Reg. 44,354, 

44,417-18 (July 30, 2008). 9 EPA further explained that §111(d) 

"provides a 'regulatory safety net' for pollutants not otherwise subject to 

major regulatory programs under the [Clean Air Act]." Id. at 44,418 

9 In its 2008 advanced notice of proposed rulemaking, EPA asked for 
comment on which Clean Air Act provisions were best suited for 
greenhouse gas regulations. Several current Petitioners then 
commented that §111(d)'s flexible regulatory framework made it a 
better candidate for greenhouse gas regulation than less flexible 
provisions like §112. E.g., New Jersey Dep't of Envt'l Protection, 
Comment on Advanced Notice of Proposed Rulemaking 34, EPA-HQ
OAR-2008-0318-2031 (Nov. 25, 2008). 
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(emphasis added). This pollutant-focused interpretation of the interplay 

between §111(d) and §112 would allow EPA to promulgate the Clean 

Power Plan, because-although power plants are regulated under § 112 

for hazardous pollutants-their greenhouse gas emissions are not 

covered by the § 112 rule. 

Likewise, the proposed and final versions of the Clean Power Plan 

adopt a pollutant-specific interpretation of §111(d)'s scope. EPA's 

precise statutory interpretation evolved in response to comments 

between the rule's proposed and final versions, but EPA always 

interpreted the scope to depend on which pollutants-not just which 

source categories-are being regulated. In the proposed rule's legal 

memorandum, EPA indicated that a reasonable interpretation of 

§111(d)'s scope is that "[w]here a source category is regulated under 

[§] 112, a [§] 111(d) standard of performance cannot be established to 

address any [hazardous pollutant] listed under [§]112(b) that may be 

emitted from that particular source category." EPA, Legal 

Memorandum for Proposed Carbon Pollution Emission Guidelines for 
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Existing Electric Utility Generating Units 26 (2014) .10 In the final rule, 

EPA determined that the "best, and sole reasonable, interpretation" of 

the House amendment is that "it excludes the regulation of [hazardous 

pollutants] under ... [§] 112 if the source category at issue is regulated 

under ... [§] 112, but does not exclude the regulation of other pollutants, 

regardless of whether that source category is subject to ... [§]112 

standards." 80 Fed. Reg. at 64,714. 

EPA's pollutant-focused interpretation of its § 111(d) authority in 

the Clean Power Plan is consistent with the agency's earlier 

interpretation of that authority for greenhouse gases under the George 

W. Bush administration. 

B. In Regulating Landfill Gases Under Both Bush 
Administrations and the Clinton Administration, EPA 
Adopted a Pollutant-Focused Interpretation of 
Section lll(d)'s Scope that Would Allow the Clean 
Power Plan 

Just six months after passage of the 1990 Clean Air Act 

Amendments, EPA under President GeorgeH.W. Bush indicated that 

the scope of its § 111(d) authority turned on particular pollutants, not 

just source categories. In a May 1991 proposal of emissions guidelines 

10 Available at http://www2.epa.gov/sites/production/files/2014-
06/documents/20140602 -legal-memorandum.pdf. 
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for municipal solid waste landfills, EPA indicated that it must issue 

§111(d) standards for "designated pollutant[s]." 56 Fed. Reg. 24,468, 

24,469 (proposed May 30, 1991). EPA defined a "designated pollutant" 

as "one that may cause or contribute to endangerment of public health 

or welfare but is not 'hazardous' within the meaning of [§] 112 of the 

[Clean Air Act] and is not controlled under [§] 108 through [§] 110 of the 

[Clean Air Act]." Id. Though this proposed rulemaking never discussed 

the language of the 1990 Amendments directly, see id. at 24,474, this 

framing shows that EPA determined that the scope of its §111(d) 

authority relates to whether the particular pollutants at issue have 

been deemed "hazardous" under § 112. 

In its ongoing work on these landfill regulations, the Clinton EPA 

more directly addressed § 111(d)'s scope. Petitioners cite a 1995 EPA 

report on the development of the municipal landfill regulations, which 

they argue supports their view that § 111 (d) cannot cover source 

categories regulated under § 112. See Pet'rs Core Issues Br. 67 (citing 

EPA, Air Emissions from Municipal Solid Waste Landfills

Background Information for Final Standards and Guidelines, Pub. No. 

EPA-453/R-94-021, at 1-6 (1995) [hereinafter 1995 Report]). 
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However, contrary to Petitioners' argument, this 1995 report 

actually supports a pollutant-focused view of §111(d)'s scope-one 

consistent with the Clean Power Plan. When the 1995 report was 

written, municipal solid waste landfills had been listed as a source 

category under § 112, and regulations of their hazardous emissions were 

clearly on the way, even though § 112 emissions standards had not yet 

been promulgated. 11 1995 Report at 1-5 (citing 57 Fed. Reg. 31,576 (July 

16, 1992)). EPA did rely in part on the fact that landfills had not yet 

been regulated under § 112 to support its position that regulation under 

§ 111(d) was appropriate. However, EPA also explained that regulation 

of landfill gas under § 111(d) is appropriate because "some components 

of landfill gas are not hazardous air pollutants listed under [§] 112(b) 

and thus will not be regulated under a [§] 112(d) emission standard." Id. 

at 1-6 to 1-7. With this statement, EPA indicated that the non-

hazardous pollutants in landfill gas would not count as "regulated" for 

the purposes of §111(d), even when §112 standards are promulgated-a 

pollutant-focused reading of§ 111(d)'s scope that would allow 

promulgation of the Clean Power Plan. 

11 These Section 112 emission standards for landfills would later be 
promulgated in 2003. 68 Fed. Reg. 2227 (Jan. 16, 2003). 
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In its final § 111 (d) emissions guidelines for landfill gases, EPA 

declined to formally articulate §111(d)'s scope, though the agency 

indicated that it was considering issuing hazardous air pollutant 

standards for landfills in the future. 61 Fed. Reg. 9905, 9906 (Mar. 12, 

1996) ("[M]ercury might be emitted from landfills. The EPA is still 

looking at the possibility and will take action as appropriate in the 

future under [§ 112] ."). And, indeed, when EPA did propose hazardous 

air pollutant standards under § 112 for landfills in the Clinton 

administration's final months, the proposed rule explicitly indicated 

that the §111(d) emissions guidelines would continue to apply. 65 Fed. 

Reg. 66,672, 66,674-75 (Nov. 7, 2000). 

Under the George W. Bush administration, EPA finalized the § 112 

standards for landfills and indicated that the § 111(d) emission 

guidelines would continue operating. 68 Fed. Reg. 2227, 2229 (Jan. 16, 

2003) ("[Qualifying sources] would continue to be subject to the EG 

[§ 111(d) emission guidelines] ... as applicable, plus additional 

requirements imposed [under§ 112]."). 

Petitioners suggest that the order of regulation matters-that 

simultaneous regulation of a source category under §111(d) and §112 is 
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permitted as long as the § 111(d) regulation comes first. See Pet'rs Core 

Issues Br. 67-68. However, this reading of the statute calls into question 

Petitioners' argument that in the 1990 Amendments, Congress "limited 

the reach of[§] 111(d) for the purpose of prohibiting double regulation of 

sources also regulated under [§] 112." I d. at 9. Petitioners fail to explain 

why "double regulation" is problematic only if§ 111(d)rules come first. 

See EPA Br. 84, 86-87; NGO Br. 22; State Intervenors' Br. 31. 

Moreover, under both the George W. Bush and Obama 

administrations, EPA has repeatedly reviewed and approved state 

plans for landfill gas under §111(d), after the §112 standard was 

promulgated. See, e.g., 68 Fed. Reg. 7 4,868, 7 4,868 (Dec. 29, 2003) 

(approving Pennsylvania's §111(d) plan for existing municipal solid 

waste landfills, even though § 112 standards already applied to 

municipal solid waste landfills); 79 Fed. Reg. 21,146 (Apr. 15,2014) 

(same for Missouri's plan). 12 Under §111(d)'s terms, the same conditions 

12 Under the Clinton and George W. Bush administrations, states 
similarly submitted-and EPA similarly approved-state §111(d) plans 
addressing total reduced sulfur at Kraft pulp and paper mills, which 
were already regulated under §112 for other pollutants. See e.g., 64 Fed. 
Reg. 59,718 (Nov. 3, 1999) (approving Maryland's §111(d) plan for total 
reduced sulfur emissions from existing Kraft pulp mills, even though 
§ 112 standards already applied to Kraft pulp mills, 63 Fed. Reg. 18,504 
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apply both when "[t]he Administrator shall prescribe regulations" and 

when "each State shall submit to the Administrator a plan." See 42 

U.S.C. § 7411(d). The fact that states continue submitting-and EPA 

continues approving-state plans under §111(d) for sources already 

regulated for different pollutants under § 112 confirms a pollutant-

focused reading of the statute's scope. Otherwise, EPA could not 

approve state plans under §111(d) after the promulgation of §112 

regulations affecting the same source. In contrast, under the pollutant-

focused interpretation, EPA would be allowed to promulgate the Clean 

Power Plan. 

C. In its Clean Air Mercury Rule, EPA Under President 
George W. Bush Ultimately Adopted a Pollutant
Focused View of Section lll(d)'s Scope 

In its 2005 Mercury Rule, the George W. Bush administration 

attempted to remove power plants from coverage under §112 and 

instead regulate their mercury emissions under §111(d). 70 Fed. Reg. 

15,994, 16,031-32 (Mar. 29, 2005). Petitioners argue that the Mercury 

Rule supports their position because EPA "sought first to delist power 

plants entirely under [§] 112 before regulating those plants under 

(Apr. 15, 1998)); 68 Fed. Reg. 23,209 (May 1, 2003) (same for Maine's 
plan); 72 Fed. Reg. 59,017 (Oct. 18, 2007) (same for Virginia's plan). 
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[§]111(d)." Pet'rs Core Issues Br. 67-68. However, EPA removed power 

plants from § 112 coverage in the Mercury Rule only because it wanted 

to regulate the same source category for the same pollutant-mercury-

unlike here, where carbon pollution is not covered by §112. 13 

Counter to Petitioners' assertions, EPA's interpretation of its 

§ 111(d) authority in the Mercury Rule actually supports its ability to 

promulgate the Clean Power Plan. In particular, EPA interpreted the 

relationship between §111(d) and §112 to depend on whether the 

particular air pollutants that EPA seeks to address under §111(d) are 

regulated under §112. 70 Fed. Reg. at 16,031-32 ("Where a source 

category is being regulated under [§] 112, a [§] 111(d) standard of 

performance cannot be established to address any [hazardous pollutant] 

listed under [§] 112(b) that may be emitted from that particular source 

category."). 

13 Petitioners are similarly disingenuous when they indicate that the 
D.C. Circuit vacated the Mercury Rule "based on the Section 112 
Exclusion." Pet'rs Core Issues Br. 68 n.33. The Court vacated the rule 
because EPA had not properly delisted power plants under §112. New 
Jersey v. EPA, 517 F.3d 57 4 (D.C. Cir. 2008). The Court never 
addressed the issue of whether the same source could be regulated for 
different pollutants under both §111(d) and §112. 
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In reaching its conclusion on how to interpret §111(d), EPA noted 

that, "EPA has historically regulated non-[hazardous pollutants] under 

[§]111(d), even where those non-[hazardous pollutants] were emitted 

from a source category actually regulated under [§] 112." 70 Fed. Reg. at 

16,032. Ultimately, through the Mercury Rule, EPA revised the 

definition of "designated pollutants" (i.e., those pollutants subject to 

§ 111(d)), confirming that § 111(d) can regulate pollutants emitted by 

source categories covered under § 112 so long as those particular 

pollutants are not also regulated under § 112. 70 Fed. Reg. 28,606, 

28,649 (May 18, 2005). Applying that definition today, EPA would be 

authorized to regulate greenhouse gases from existing power plants. 

From shortly after passage of the 1990 Clean Air Act 

Amendments, through over two decades of administrations of boh 

parties, EPA has consistently interpreted §111(d)'s scope to depend on 

whether particular pollutants, rather than entire source categories, are 

regulated under other sections of the Act. In light of EPA's consistent, 

reasonable interpretation of the scope of its §111(d) authority, this 

Court should find that EPA is permitted to regulate greenhouse gases 

from power plants under §111(d). 
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IV. ATTACKS ON EPA'S COST-BENEFIT ANALYSIS ARE 
MERITLESS 

Petitioners allege that EPA "diminishes" the statutorily required 

consideration of costs by "inflating" the rule's benefits. Pet'rs Record-

Based Br. 69. This attack is meritless, since EPA fdly assessed both 

costs and benefits, following best economic practices. To measure the 

rule's substantial climate benefits, EPA properly applied the global 

Social Cost of Carbon, a rigorous, consensus-based, transparent metric 

used across the federal government. EPA also properly considered the 

rule's significant health co-benefits, consistent with standard analytical 

practices. After carefully weighing the rule's full costs-including 

indirect costs-EPA concluded that the rule's benefits vastly outweigh 

its costs. 

Petitioners' attacks on the Social Cost of Carbon fail. Petitioners 

cite one coal lease where the Interior Department declined to use the 

metric, ostensibly as evidence that agencies disfavor the Social Cost of 

Carbon. Id. at 69-70. Yet Interior has repeatedly used the Social Cost of 

Carbon in decisionmaking. E.g., Office of Surface Mining, Record of 

Decision: Four Corners Power Plant & Navajo Mine Energy Project22-
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23 (2015); 14 Bureau of Land Mgmt., Environmental Assessment: Little 

Willow Creek Protective Oil & Gas Leasing 81-82 (2015); 15 80 Fed. Reg. 

44,436, 44,581 (July 27, 2015). EPA and the Departments of Energy and 

Transportation have collectively applied the metric in over 30 pro:tiDsed 

rulemakings subject to public comment. See Gov't Accountability Office, 

GA0-14-663, Development of Social Cost of Carbon Estimatestbl.3 

(2014). 16 

Petitioners next put words ("outdated, inaccurate, and uncertain") 

in the mouth of the National Academies of Sciences. Pet'rs Record-

Based Br. 70. Yet in their recent report reviewing the Social Cost of 

Carbon, the Academies say nothing of the sort. Rather, their report 

"does not recommend changing" the methodology in the "near-term"; 

they recommend future improvements, but never discourage use of 

current Social Cost of Carbon estimates. Nat'l Acad. Sci., Assessment of 

Approaches to Updating the Social Cost of Carboni (2016). Some 

14 Available at 
http://www.wrcc.osmre.gov/initiatives/fourCorners/documents/ROD/Rec 
ordofDecisionFCPP. pdf. 
15 Available at https://eplanning.blm.gov/epl-front
office/projects/nepa/39064/55133/59825/DOI -BLM-ID-B010-2014-0036-
EA_UPDATED_02272015.pdf 
16 Available at http://www.gao.gov/assets/670/665016.pdf. 
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uncertainty is inevitable in assessing climate benefits, but the 

Government Accountability Office's investigation found that the Social 

Cost of Carbon discloses relevant uncertainties and draws from the best 

data and models available. GAO -14-663, supra, at 12-20. If anything, 

current uncertainties strongly suggest the Social Cost of Carbon 

undervalues the benefits of climate regulation. See Peter Howard, 

Omitted Damages: What's Missing from the Social Cost of Carbon 

(2014). 17 

Petitioners also badly misread economist Robert Pindyck's 

critiques. Pet'rs Record-Based Br. 70. Pindyck's central criticism is that 

the Social Cost of Carbon omits catastrophic risks and thus 

underestimates the benefits of climate action. RobertS. Pindyck, 

Climate Change Policy: What Do the Models Tell Us? 51 J. Econ. Lit. 

860, 869-70 (2013) .18 Despite his critiques, Pindyck endorses "tak[ing] 

the [current Social Cost of Carbon] number as a rough and politically 

acceptable starting point." Id. at 870. Many scholars share this view. 

17 Available at 
http://costofcarbon.org/files/Omitted_Damages_ Whats_Missing_From_t 
he_Social_ Cost_ of_ Carbon. pdf. 
18 Available at 
http://web.mit.edu/rpindyck/www/Papers/PindyckClimateModelsJELSe 
pt2013.pdf. 

34 

ED _000738_00004027 -00050 



E.g., Richard L. Revesz et al., Improve Economic Models of Climate 

Change, 508 Nature 173, 174 (2014) ("[T]he current estimate for the 

social cost of carbon is useful for policy-making, notwithstanding the 

significant uncertainties.") (co -authors include Kenneth Arrow). 19 

Petitioners wrongly presume that the Clean Air Act "forecloses" 

consideration of global effects. Pet'rs Record-Based Br. 70. Section 111 

charges EPA with protecting "welfare," 42 U.S.C. §7411(b)(1)(A), which 

the statute defines to include "effects on ... climate." 42 U. S.C. §7602(h). 

When interpreting §202 of the Act-which similarly references 

"welfare"-the Supreme Court found "there is nothing counterintuitive 

to the notion that EPA can curtail the emission of substances that are 

putting the global climate out of kilter." Massachusetts v. EPA, 549 U.S. 

497, 531 (2007) (emphasis added). When industry challenged another 

EPA climate program by arguing that the Clean Air Act "was concerned 

about local, not global effects," this Court had "little trouble disposing of 

Industry Petitioners' argument that the [Clean Air Act's prevention of 

significant deterioration] program is specifically focused solely on 

localized air pollution," finding instead that the statute was "meant to 

19 Available at http://www.nature.com/news/global-warming-improve
economic-models-of-climate-change-1.14991. 
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address a much broader range of harms," including "precisely the types 

of harms caused by greenhouse gases." Coalition for Responsible 

Regulation v. EPA, 684 F.3d 102, 138 (D.C. Cir. 2012), aff'd in part Util. 

Air Regulatory Grp. v. EPA, 134 S.Ct. 2427 (2014). Furthermore, foreign 

climate damages inexorably "spillover" to affect U.S. welfare, through 

"national security, international trade, public health, and humanitarian 

concerns." EPA, Regulatory Impact Analysis for the Clean Power Plan 

Final Rule ("RIA"), at 4-5 (2015).20 

Petitioners claim EPA "overstates emissions reductions by 

ignoring" that industry "will inevitably" respond to energy price 

increases by shifting production-and associated emissions-abroad. 

Pet'rs Record-Based Br. 71. First, EPA "does not see evidence" of likely 

"emissions leakage" due to "the relatively modest changes in electricity 

prices." EPA, Responses to Public Comments on the EPA's Carbon 

Pollution Emission Guidelines for Existing Stationary Sources: Electric 

Utility Generating Units ("Comment Responses"), ch. 8, pt.2, p. 77 

(2015). Nevertheless, EPA qualitatively assesses how rising electricity 

prices may lead to substitution of goods. While some substitutes could 

20 Available at https:/ /www.epa.gov/sites/production/files/20 15-08/documents/cpp
final-rule-ria.pdf. 
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be imports from countries with higher emissions per production -unit, 

resulting in foreign emissions increases, other substitutes would be to 

alternate domestic goods or even to imports from countries with less-

intensive emissions. RIA at 6-5-5-6. Moreover, U.S. regulation could 

motivate foreign countries to adopt their own climate policies, 

mitigating the risk of leakage. I d. Given this uncertainty, EPA could 

only assess leakage qualitatively, in accordance with recommendations 

by the Office of Management and Budget. 0 ffice of Mgmt. & Budget, 

Circular A-4 at 27 (2003) (concluding some substitution effects are "very 

difficult to quantify"). 21 To the extent there is unquantified leak::ge cost, 

note that the rule also generates many unquantified benefits. RIA at 4-

46-4-56 (listing qualitative benefits from hazardous pollutant 

reductions and visibility improvements). 

Petitioners claim EPA ignored "30,000 premature deaths 

associated with the loss of disposable income." Pet'rs Record -Based Br. 

71. This type of claim commits a "health-wealth" fallacy. Richard L. 

Revesz & Michael Livermore, Retaking Rationality 67 (2008). 

21 Available at 
https://www. whitehouse.gov/sites/defa ult/files/omb/asset s/regula tory _m 
a tters_p df/ a-4. pdf. 
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Petitioners cite to industry comments, which assume that therule 

imposes improbably large consumer costs and that one premature death 

results for every $12 million income loss. Oil & Gas Indus. Orgs. & 

Participants, Comments on Proposed Rule 19-20, EPA-HQ-OAR-2013-

0602-25423 (Dec. 1, 2014). EPA rebuts the first assumption, explaining 

"electricity prices are anticipated to increase by less than one percent by 

2030 on a nationwide average basis, while actual electricity bills may 

fall for consumers who invest in energy efficient technologies." 

Comment Responses, ch. 8, pt.1, p.343. The second assumption derives 

from the work of, among others, Ralph Keeney. Oil & Gas Comments, 

supra, at n.53. In 1992, the GAO (then called the General Accounting 

Office) described Keeney's approach as based on "controversial" theories 

and "incomplete" models. Gen. Accounting Office, Risk-Risk Analysis 1 

(1992). 22 GAO explained an association exists between increased wealth 

and improved health, but "evidence is lacking" for causal relationships: 

poor health may cause lower income, or a third factor, like education, 

may drive both health and wealth. Id. at 6. Even the correlation "exists 

only for small segments of the population." Id. See also Revesz & 

22 Available at http://www.gao.gov/assets/220/216346.pdf. 
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Livermore, Retaking Rationality, supra at 67-76 (debunking the health-

wealth fallacy). 

Finally, Petitioners' amici wrongly belittle therule's significant 

health co-benefits from ancillary reductions of particulates, calling co-

benefits "a well-worn accounting trick" and arguing that particulates 

are already controlled under other statutory authorities. State & Local 

Assoc. Amicus Br. 25-27; accord. Nevada Amicus Br. 27. But those prior 

regulations did not eliminate all health risks from particulate exposure, 

and additional emissions reductions beyond existing regulations will 

generate additional health benefits. See Comment Responses, ch. 8, 

pt.2, pp.101-102; see also Michael Livermore & RichardL. Revesz, 

Rethinking Health-Based Environmental Standards, 89 N.Y.U. L. Rev. 

1184, 1225-26 (2014) (explaining adverse health effects occur at any 

particulate exposure level). 23 And EPA factored those regulations into 

the baseline for this Rule's regulatory analysis. RIA at 1-5 ("Base Case 

v.5.15 includes ... [all] other state and Federal...air-related limitations."). 

23 Available at http://www.nyulawreview.org/issues/volume -89-number-
4/rethinking-health-based-environmental-standards. 
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CONCLUSION 

The petitions for review should be denied. 
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Commenters stated that investment in renewable generation and energy efficiency can drive job 
creation. The commenters stated that the fuel savings of renewable resources and energy 
efficiency improvements will lower utility bills for families and businesses and those savings 
will be spent on other goods and services, stimulating local economies, as states with strong 
energy efficiency programs are already experiencing. 

Commenters stated that energy efficiency and conservation are the fastest, cheapest, cleanest, 
and most reliable forms of energy resources. The commenters also stated that the job creation 
benefits of energy efficiency are significant; not only does energy efficiency create jobs doing 
the work of upgrading our infrastmcture, the investments open up private capital to be reinvested 
in the economy, which has a multiplier effect on jobs. 

Commenters stated that a popular measure is to estimate jobs per dollar invested. The 
commenters stated that in the electricity space, a comparative analysis of efficiency compared to 
generation found that efficiency created twice as many jobs per dollar spent on nuclear power 
and 50% more jobs than coal and gas generation, and these large increases in economic activity 
lead to increases in employment. The commenters stated that the effect is magnified by the fact 
that the non-energy sectors of the economy are substantially more labor intensive than energy 
production, and the energy sector is less than half as labor intensive as the rest of the economy. 
The commenters puts forward that this effect is compounded where energy is imported (as in the 
U.S. transportation sector), and as consumers substitute away from energy, the goods and 
services they purchase stimulate economic and disproportionately large job growth. The 
commenters remarked that these efforts to model the economic impact of energy efficiency have 
proliferated with different models being applied to different geographic units, including states 
and nations. The commenters stated that the results differ across studies because the models are 
different, the impact varies according to the size of the geographic unit studied and because the 
assumptions about the level and cost of energy savings differ. The commenters noted that these 
differences are not an indication that the approach is wrong; on the contrary, all of the analyses 
conclude that there will be increases in economic activity and employment, and given that there 
are different regions and different policies being evaluated, we should expect different results. 
The commenters stated that, taken together, the overestimation of costs and underestimation of 
benefits lead to a substantial and systematic underestimation of the net benefits of efficiency 
gains, and because the impact of the efficiency improvements depends on (a) the size of the 
improvement and (b) the type of consumer durable being studied, (c) the sector in which it 
occurs and (d) the region being analyzed, one cannot offer a single, simple estimate. The 
commenters stated that the exact calculation of costs and benefits is likely to underestimate the 
benefit/cost ratio by a factor of at least two because of the failure to reflect the macroeconomic 
benefits and cost reducing trends, both ofwhich are positive externalities of the adoption of 
performance standards. 

Response 13: Several commenters state that the benefits of the Clean Power Plan are overstated 
due to EPA's failure to consider the negative health impacts associated with higher energy costs 
and unemployment. A number of other commenters conclude the benefits of the CPP are 
understated by EPA for a variety of reasons including: 1) high costs associated with climate 
damages, 2) economic growth and jobs created with renewable and energy efficient technologies, 
3) increased revenues from economic growth for governments and school systems including 
mral communities from renewable and energy efficient technologies, 4) water savings associated 
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with less carbon intensive power generating technologies, 5) enhanced national security from 
greater geopolitical stability by addressing climate change, and 6) greater productivity of labor 
due to increases in the intellectual capacity of the US workforce. 

The benefits, costs and economic impacts of the final CPP are estimated in the Regulatory 
Impact Analysis (RIA) included in the docket. In the RIA, EPA finds that the benefits of the CPP 
far outweigh the costs of the CPP. While these estimates are illustrative of the benefits and costs 
that may result from implementation of the CPP, the EPA believes these estimates are reasonable 
estimates of the benefit and costs of the action. States will make the final determination through 
their state plans as to how the sources will need to comply with the CPP. Thus, the final benefits 
and costs of the guidelines may differ from those reported to the extent that state plans differ 
from EPA's implementation assumptions in the RIA. The EPA discusses the climate and human 
health benefits of the CPP in Chapter 4 of the RIA, the estimated costs and potential changes in 
price of energy (e.g., electricity prices) are reported in Chapter 3, and employment impacts are 
presented in Chapter 6. As discussed in Chapter 3 of the RIA, electricity prices are anticipated to 
increase by less than one percent by 2030 on a nationwide average basis, while actual electricity 
bills may fall for consumers who invest in energy efficient technologies. Regional differences in 
projected electricity price changes are likely to occur as reflected in chapter 3 of the RIA. In 
chapter 6, EPA discusses possible job impacts of the CPP and concludes that certain jobs may be 
lost in specific sectors such as coal mining, but job gains are likely in the energy efficiency 
sector. Thus the impacts on electricity prices and employment estimated by EPA do not match 
those assumed by the commenters that underlie their comment regarding negative health 
impacts. Further states will be able to address the economic interests of their utilities and 
ratepayers by using the flexibilities in the final CPP to design their state implementation plans. 

Regarding those commenters who believe EPA underestimated the benefits of the Clean Power 
Plan, EPA notes that Chapter 4 of the RIA presents the climate benefit estimates and a full 
discussion of the limitations in the SC-C02 analysis, e.g., the incomplete way that integrated 
assessment models capture catastrophic and non-catastrophic impacts. See also Section 8.7.2, 
Comment 1, in the Response to Comments for EPA's response to comments regarding omitted 
impacts from the integrated assessment models. EPA also reports job growth estimates relating 
to renewable energy and energy efficiency. The EPA does not directly analyze possible changes 
in the general economic activity in the nation in the RIA. However, the EPA does discuss 
potential impacts on secondary markets such as energy-intensive manufacturing in Chapter 5 of 
the RIA. In EPA's continuing effort to advance the evaluation of costs, benefits, and economic 
impacts associated with environmental regulation, EPA has formed a panel of experts as part of 
its Science Advisory Board SAB to advise the Agency on the technical merits and challenges of 
using economy-wide economic models to evaluate the impacts of regulations that would provide 
estimates of change in general economic activity. The SAB panel of experts will consider a 
variety of issues related to the use of economy-wide modeling. Answers from the panel of 
experts will help EPA assess economy-wide economic impacts in the future. 

The EPA recognizes that less carbon intensive electric generation is generally less water 
intensive, but water usage was not directly analyzed in the RIA and actual changes in water 
usage will be dependent upon actual implementation of the CPP. (Please see 
http://www.epa.gov/cleanenergy/energy-and-you/affect/water-resource.html for more details on 
water usage associated with different types of energy generation.) The EPA agrees that climate 
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estimates. In response to these comments and consistent with the 2010 commitment to 
periodically revise the SC-C02 estimates, in 2013 the IWG released an update to the SC-C02 
estimates that maintained the same methodology underpinning the previous estimates, but 
applied the most current versions of the three lAMs. The science underlying the assessment and 
valuation of climate change impacts is constantly evolving. Since the publication of the initial 
SC-C02 estimates in 2010, the representation of the science and economic consequences of 
climate change in the three lAMs has improved. The 2013 SC-C02 technical update allowed the 
SC-C02 estimates to reflect these improvements. Some of the model revisions tended to increase 
the value of SC-C02 while others tended decreased it. The updated values reflected the net 
effect of all of those changes. None of interagency working group's 2010 modeling decisions 
were revisited as a part of the 2013 update. The 2013 update used the same approach and 
assumptions as the 2010 analysis, but with the latest version of each of the three models 
available. In addition, the TSDs fully discuss the sensitivities of the SC-C02 and how the 
interagency working group explored those sensitivities. See also 8.7.2, comment 4 for 
discussion about treatment of uncertainty. 

EPA strongly disagrees with the comment that climate change is an artifact of modeling, Global 
Circulation Models have no connection to the real world, and SCC is therefore a model of 
models. See 8.7.2, comment 1, for detailed response to comments criticizing the lAMs and 
section 8. 7.1, comment 6 for response to comments arguing that climate is too complex for 
computer models or EPA to be able to predict the impact of GHG mitigation. 

Regarding the comments about quantification versus monetization of the climate benefits and the 
comment that the Agency has not provided a single quantifiable climate benefit of the proposed 
rule, EPA disagrees and notes that it has in fact provided the estimated value of climate benefits. 
The climate benefits estimates have been calculated using the estimated values of marginal 
climate impacts, known as the social cost of carbon (SC-C02), presented in the Technical 
Support Document: Technical Update of the Social Cost of Carbon for Regulatory Impact 
Analysis under Executive Order 12866. The SC-C02 is a metric that estimates the monetary 
value of impacts associated with marginal changes in C02 emissions in a given year. It includes 
a wide range of anticipated climate impacts, such as net changes in agricultural productivity and 
human health, property damage from increased flood risk, and changes in energy system costs, 
such as reduced costs for heating and increased costs for air conditioning. It is typically used to 
assess the avoided damages as a result of regulatory actions (i.e., benefits ofrulemakings that 
have an incremental impact on cumulative global C02 emissions). In order to calculate the dollar 
value for emission reductions, the SC-C02 estimate for each emissions year is applied to 
changes in C02 emissions for that year, and then discounted back to the analysis year using the 
same discount rate used to estimate the SC-C02. While the impacts of C02 emissions changes, 
such as sea level rise, are estimated within each integrated assessment model as part of the 
calculation of the SC-C02, it is the resulting monetized damages that are relevant for conducting 
the benefit-cost analysis. As such, it is the SC-C02 estimates that are used in the RIA to 
estimate the welfare effects of quantified changes in C02 emissions. 

Regarding the comments on leakage, specifically that multiplying the SC-C02 values by 
estimated C02 reductions within the power sector only is problematic because the SC-C02 
should only be applied to estimated net changes in global C02 emissions, EPA notes that it has 
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applied the SC-C02 estimates to the best available estimate of the net emissions impact and 
includes emissions from the new fossil fuel sources subject to the finallll(b) standard (see RIA 
Chapter 3 and the final rule for Ill (b)). As discussed in RIA Chapter 5, EPA has not quantified 
the emissions leakage, if any, that may result from secondary market impacts. The finallll(d) 
emission guidelines cover existing fossil fuel-fired EGUs, and the EPA does not see evidence 
that notable changes would result from secondary markets, including industry, given the 
relatively modest changes in electricity prices; see also the RTC, Section 8.6, comment 18. EPA 
recognizes that this is an important issue for analysts to consider in determining the net C02 
reductions to be valued in an RIA but notes that it does not affect the calculation of the SC-CO 2 
itself, which is an estimate of the marginal benefit of a net one-ton reduction in C02 emissions. 
The SC-C02 estimates are multiplied by estimates of net GHG emissions changes to calculate 
the value of benefits associated with a policy action in a given year. It is in the estimation of net 
GHG emissions, and not the SC-C02, that any leakage should be accounted for. 

Regarding the comment about inconsistencies in the scenarios underlying the rulemaking's base 
case (AEO) and the SCC estimates (EMF-22), and specifically the recommendation to use the 
same scenarios in the calculation of the SC-C02, EPA has determined that updating the scenarios 
underlying the SC-C02 estimates requires additional research. The selection and harmonization 
of scenario variables among the lAMs used to estimate the SC-C02 involved extensive 
discussion and analysis by EPA and other members of the IWG. Given the time and resources 
required to nm the lAMs in addition to the difficulty in incorporating new scenarios to the lAMs, 
it is not feasible to change the scenarios and re-estimate the SC-C02 for every mlemaking at 
every agency. The EMF-22 scenarios were peer-reviewed, and publicly available, they had the 
key advantage that GDP, population, and emissions trajectories are internally consistent for each 
model and scenario evaluated. As noted in the 2010 TSD, the scenarios used "span a wide range, 
from the more optimistic (e.g. abundant low-cost, low-carbon energy) to more pessimistic (e.g. 
constraints on the availability of nuclear and renewables ). " EPA will continue to follow and 
evaluate the latest science on socioeconomic-emissions scenarios and along with all the members 
of the IWG, is seeking external expert advice on the technical merits and challenges of potential 
approaches to update these scenarios in future revisions to the SC-C02 estimates. See the OMB 
Response to Comments document on SC-C02 for a full discussion about the EMF-22 scenarios 
and consideration of potential inconsistencies between the scenarios and lAMs. 28 

Regarding the recommendation for USG guidance on the application of the SC-C02, specifically 
guidance that would clarify the TSD' s recommendation to use all four SC-C02 estimates in 
mlemaking analyses, EPA first notes that it has followed the current guidance to consider all four 
values in regulatory impact analysis. EPA agrees that consistent and appropriate application of 
the SC-C02 estimates is important. EPA will inform OMB of this comment requesting 
additional guidance of the application of the SC-C02 to regulatory impact analysis. 

28 See the OMB Response to Comments, pgs 17-20, at 
https :1 /www. whitehouse. gov /sites/ default/files/ om b/inforeg/ sec-response-to-comments-final
july-2015.pdf 
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PM2.s and ozone, to let a climate-related regulation take credit for those reductions is a recipe for 
unnecessary regulations that result in economically inefficient management of the public health. 

Commenters stated the benefits that EPA asserts are produced at ambient air concentrations that 
are lower than the NAAQS, even though EPA set the NAAQS at a level it deemed requisite to 
protect the public health with an adequate margin of safety and without considering compliance 
costs. 

Commenters stated that EPA relies on a series of conjectures that infer rises in ozone and PM2.s 
concentrations, as a result of increased heat waves and drought. However, ozone and PM2.s are 
criteria pollutants regulated through the establishment ofNAAQS under CAA Section 110. The 
commenters said that these health-based standards must, by law, adequately protect human 
health, including that of sensitive populations; therefore, it is inappropriate for EPA to consider 
further reductions in criteria pollutants as a justification for additional GHG regulation in this 
situation. The commenters said that EPA has not identified any GHG as a criteria pollutant nor 
has the agency established a related primary NAAQS which is associated with human health. 
The commenters said that EPA has failed to make a direct correlation to specific concentrations 
of GHG, including C02, that would directly affect ground-level ozone or PM2.s concentrations 
and that otherwise, EPA would be compelled to consider these substances as pollutant precursors 
and regulate them under a NAAQS. 

Commenters stated that NOx and S02 are currently regulated by the EPA. The commenters said 
that as of October 2012, no area of the country has been found to be out of compliance for NOx 
and that since 1980, S02 concentrations have decreased by 71%. The commenters questioned 
why is the EPA touting any increased air quality benefits now, when these gases are already 
being adequately regulated. 

Commenters stated that the methodology EPA uses to calculate benefits, particularly from PM2.s 
reductions, is fundamentally flawed. The commenters said that EPA uses a no-threshold linear
regression-to-zero model design; which counts the benefits of even the smallest reduction in 
PM2.s. The commenters said that this contradicts all standard procedures for health analysis, by 
not establishing a threshold-cut off to determine benefits of reductions. 

Response 3: The proposed mle is not based on the estimates of air quality co-benefits provided 
in the RIA. The benefit-cost analysis included in the RIA accompanying the proposed mle was 
conducted in compliance with Executive Order 12866, which requires a cost-benefit analysis for 
major regulations with an expected impact of greater than $100 million annually. Consistent 
with OMB (OMB, 2003) and EPA guidance (U.S. EPA, 2010a), when conducting a cost-benefit 
analysis to meet the requirements of EO 12866, the EPA estimates all of the anticipated costs 
and benefits associated with a regulatory action to the extent feasible, including benefits 
anticipated to occur from reducing air pollution to below the NAAQS levels. As EPA has 
consistently stated, the NAAQS are not risk free, and as a result, consistent with scientific 
evidence and CASAC review, EPA includes benefits of reductions in air pollution at levels 
below the NAAQS and in areas that attain the NAAQS, even if there is potentially reduced 
confidence in the specific magnitude or those benefits. The most recent Integrated Science 
Assessments (ISA) for ozone and PM2.s indicate that the science supports use of log-linear no
threshold concentration-response functions for both ozone and PM2.s (U.S. EPA, 2009, 2013). 
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Our use of no-threshold models directly follows this science. The EPA disagrees with 
commenters who suggest it is inappropriate to use no-threshold models, and disagree that these 
models are not reliable. The EPA also disagrees with the commenters who suggested use of a 
Hormesis based model. The scientific literature for PM2.s does not support this type of model, 
and the literature cited by the commenters is not directly relevant to air pollution exposures or 
PM2.s and ozone specifically. 

The EPA believes that the best estimate of benefits includes benefits both above and below the 
levels of the NAAQS and maintains it is not double-counting benefits simply because the 
magnitude of the health benefits that occur at lower concentrations are more uncertain. 

The EPA's standard practice for its mles is to estimate, to the extent data and time allow, all 
benefits of the emissions reductions achieved by a mle beyond control requirements for other 
rules, i.e., establish a baseline. While it can be difficult to account for concurrent mlemakings in 
a baseline, the EPA clearly identifies what is and what is not in the baseline for each analysis. If 
this proposed mle was duplicative of other mles, then there would be no additional costs or 
benefits attributable to this proposed mle. Prior to estimating the health benefits of this proposed 
mle (and any other mle), we simulated what PM2.s concentrations would be in the future to 
account for the air quality benefits that would occur due to other regulations (e.g., MATS) or 
economic factors in this baseline. Any emissions changes expected as a result of this proposed 
mle are additional emissions reductions beyond the other regulations included in the baseline 
(e.g., MATS). Therefore, the benefits from particle reductions are not double-counted- they are 
real health benefits from emissions reductions anticipated to be achieved by this proposed mle. 

Further, the PM2.s and ozone health co-benefits expected from this proposed mle are not double
counted with benefits estimated in the NAAQS RIAs. NAAQS RIAs illustrate, but do not 
predict, the emissions reductions strategies that States may choose to enact when implementing a 
revised NAAQS. Subsequent Federal and State implementation mles will be reflected in future 
baselines for PM and ozone NAAQS reviews. Also, because it is not possible to accurately 
account for mles that have not yet been promulgated, RIAs prepared for a future mlemaking will 
likely include any additional mlemakings in the baseline. For example, the baseline in this RIA 
reflects many recently promulgated mlemakings, including MATS, CSAPR, and CCR. 

Office of Management and Budget (OMB). 2003. Circular A-4: Regulatory Analysis. 
Washington, DC. Available on the Internet at http://www.whitehouse.gov/omb/circulars/a004/a-
4.html. 

U.S. Environmental Protection Agency (U.S. EPA). 2010a. Guidelines for Preparing Economic 
Analyses. EPA 240-R-10-001. National Center for Environmental Economics, Office ofPolicy 
Economics and Innovation. Washington, DC. December. Available on the Internet at 
<http://yosemite.epa.gov/ee/epa/eerm.nsf/vwAN/EE-0568-50.pdf/$file/EE-0568- 50.pdf>. 

U.S. EPA. 2009 Final Report: Integrated Science Assessment for Particulate Matter. U.S. 
Environmental Protection Agency, Washington, DC, EPA/600/R-08/139F, 2009. 
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that would make it workable. Similarly. we believe that USEPA has surnc1em: 

u"'~uv••nJ under CAA pertaining to NSR to avoid what be construed 
as an unworkable requirement to individually pei'ltnit thousands small sources. New 

,~l'\, .. u .... a • .- experience using several the streamlined approaches 
such as general permits. 

industrialized colmt!ries 
"""'"·'"'' -~ even before considering 

Programs that promote PnPrcrv 

resources reinvestment the or.r'""'"'"'"" 

-----""'"' installations create high-paying rpn,:.wl'l 
............. ,., ... ,,..,.,t"" v, ............ .,. such as an allowance system, and 

can offset the costs of carbon 
reduce consumption of petroleum products can .. ,.,., .. ,..,. 

outflow dollars to petroleum producing countries of the world. 
transition is begun. the greater the benefits to our economy and en,vm)mlnertt. 

is the potential advantage from research 
""'""""' .. a,.,,,.t'l~ttr~n and alternatives to global warming natol:!cmatea su!:l,staJnces. 

technological head start in these 
weJU-estabiJ:she:d unnlPTC'U<T and industry research 

on state economic 

ncuJautg New Jersey, have already taken bold 
program implementation to combat posed by 

"" ••. , ..... ,.,. ... ,,.,...,,,.,..,. These actions were with the confidence that well designed .., .. ,, .. ,.., • .., 
change policy also a host of associated societal benefits ranging from 
economic development, to energy security, to consumer protection. Climate cnange 
stn:tte$:ttes are broadly seen in our state as engines of economic growth The 

Q.;Jil•v ... ,l""'''u with a low carbon future are spurring kind 
the American economy. There are tre:me,nai:>US nn1'."'n1'! 

llf"tru·nf•n by more efficient vehicle and appliance • .., ... ,,u.-.avp;;n•" 

of state climate """""'"'"· 
fuel costs increase. 
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p.5 

greenhouse 
makes a positive ~Wm.luu.~~;x-m 

direction, but the reasons 
is particularly well suited for this purpose. The .... , ... v•·•UJ 

certainly be needed to adapt it the purpose GHG .. :u ... 15.,,uv-.. 
experience of working within the construct of this over past 
provides confidence CAA can serve as a needed bridge to federal climate 
legislation and an effective long-term complement to cap and trade legislation. 

Sincerely, 

s 
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Submitted Electronically to: 
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Air Docket: 
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C. The Lack of Impact on Global Warming 

EPA relies on a fundamentally flawed estimate of SCC to capture the benefits of CO 2 emissions 
reductions. The SCC assumes a variety of adverse ef~cts due to increased global temperature and 
is specifically based on an estimate of climate sensitivity that is in error. In its most recent report, 
the Intergovernmental Panel on Climate Change admitted it could not estimate climate sensitivity 
with any accuracy and then decreased the range of its estimates to levels well below the estimate 
used by EPA. Further, more recent peer reviewed studies have calculated the climate sensitivity 
to be from 0.8 to 1.2, values that would reduce sec to less than $10 at a 5% discount rate and 
dramatically reduce the estimates ofbenefit. 

Even assuming a high climate sensitivity, using MAGICC, a climate change calculator developed 
in part with EPA support, climate scientistsestimate the global temperature change from the Clean 
Power Plan's C02 reductions will reduce global temperatures by less than two one-hundredths of 
a degree Celsius by the year 2100. The exact number is 0.018°C. 47 

D. Health "Co-Benefits" are Non-Existent 

Reductions in premature fatalities attributed to coincidental reductions in ozone and fine 
particulate (PM2.5) pollution account for more than 90% of the estimated $23 billion to $59 billion 
in health benefits in 2030 (RIA ES-22). The bases for these estimates are fatally in error. 

EPA claims that PM 2.5 pollution currently kills thousands of Americans annually, deaths that 
would be avoided by the proposed mle, but these estimates are based on cherry-picked 
studies and extrapolation of health effects below the lowest PM 2.5 concentrations associated with 
mortality in epidemiological studies. 48 Such claims also conflict with toxicological 
studies,49 which indicate that current PM 2.5 concentrations in U.S. citi es are too low to cause 
significant disease or death. 50 

The mle's purported health benefits for ozone reduction are even less plausible, since asthma 
prevalence-especially childhood asthma rates -increased since 1980 51 while, according to EPA, 

47 See, Attachment B, Lewis, M. "How Can EPA's 'Clean Power Plan' Deliver $Billions in Climate Benefits Iflt 
Has No Detectable Impact on Global Temperatures, Sea-Level Rise, or Other Climate Indicators?" available at: 

48 See Attachment C, Goodman, J. "EPA's Assessment ofHealth Benefits Associated with PM2.5 Reductions for the 
Final Mercury and Air Taxies Standards" available at 

49 See Attachment D, Schwartz, J. "Where the Bodies are Buried", available at 

See Attachment E, Green, L.C. & Armstrong, S.R. "Particulate matter in ambient air and mortality: toxicologic 
perspectives" Regul Toxicol Phannacol. 2003 Dec;38(3):326-35, abstract available at 

See Attachment F, Akinbami, L.J., et al, "Asthma Prevalence, Health Care Use, and Mortality: United States, 
2005-2009" National Health Statistics Reports No. 32, available at"=.~"~~~=~~~~~~~~"-="-"-'---· 
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ozone concentrations declined by 25%. 52 The link between asthma and ozone is simply not 
credible based on this single fact, a fact EPA does not and cannot dispute and has never been able 
to explain away. 

Nor did EPA assess the number of premature deaths the rule will cause through loss of disposable 
income to Americans. Texans are at particular risk. 

Some 49% of Texas's families have gross annual incomes of$50,000 or less, with an average 
after-tax income of $23,756, or less than $2,000 per month. About 700,000 families in Texas live 
well below the federal poverty line, earning less than $10,000 per year, and are being squeezed 
hardest by energy cost increases. Many of these families receive state and other energy assistance 
to help reduce energy costs. Yet for most lower-income families and for the 25% of Texas 
households receiving Social Security, energy costs are competing with other basic necessities for 
the family budget. 

As shown in the 
table, 700,000 
families spend 
nearly three-quarters 
of their income on 
energy. A 15% 
increase due to the 
proposed rule will 
place them in dire 
straits. 

52 See Attachment G, EPA, "National Trends in Ozone Levels" available at 
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The implications 
of cost increases 
on the poor are 
known. Faced 
with increased 
energy costs, low 
mcome persons 
go without food, 
medical care and 
prescription 
drugs. They 
become sick 
more often than 
those who can 
absorb the 
. . 
mcreases m 
energy bills. 

EPA has examined this "health-wealth" relationship. 

Lutter and Morrall explain that 

[r]egulations to promote health and safety that are exceptionall y costly relative to the 
expected health benefits may actually worsen health and safety, since compliance reduces 
other spending, including private spending on health and safety. Past studies relating 
income and mortality give estimates of the income loss that induces one death--a value that 
we call willingness-to-spend (WTS)--to be around $9 to $12 million ($US 1990). 53 

53 Lutter, R. and Morrall, J.F., "Health-Health Analysis: A New Way to Evaluate Health and 
Safety Regulation", Journal of Risk and Uncertainty Vol. 8-1 pp. 43-66 (1994). There is an 
extensive academic literature regarding the effect ofloss of wealth on health. See, e.g., R a 1 ph. L 
Keeney, "Mortality Risks Induced by Economic Expenditures", Risk Analysis 10(1), 147-159 
(1990); Krister Hjalte et al. (2003). "Health-health analysis-an alternative method for 
economic appraisal of health policy and safety regulation: Some empirical Swedish estimates," 
Accident Analysis & Prevention 35(1), 37-46; W. Kip Viscusi "Risk-Risk Analysis," Journal of 
Risk and Uncertainty 8(1), 5-17 (1994); Viscusi and Richard J. Zeckhauser, "The Fatality and 
Injury Costs of Expenditures", Journal of Risk and Uncertainty 8(1), 19-41 (1994); U.S.EPA, 
Economic Analysis and Innovations Division, "On the relevance of risk-risk analysis to policy 
evaluation," August 16, 1995, 

"~~~~~~~,~~~,~~~~~~~~~"=~~~~,,~~-~~~-~~.-~~~=~~=~-~~-.~~(accessed 
January 23, 2011); Arnold, F.S. (1995), Economic Analysis ofEnvironmental Policy and 
Regulation, (John Wiley and Sons, Inc.: New York); Chapman, K.S., and G. Harihan (1994) 
"Controlling for Causality in the Link from Income to Mortality", Journal of Risk and 
Uncertainty, 8(1), 85-93; Graham, J., B. Hung-Chang, and J.S. Evans (1992) "Poorer Is Riskier", 
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The U.S. Environmental Protection Agency has applied this principle to economic analyses, 
stating: "people's wealth and health status, as measured by mortality, morbidity, and other metrics, 
are positively correlated. Hence, those who bear a regulation's compliance costs may also suffer a 
decline in their health status, and if the costs are large enough, these increased risks might be 
greater than the direct risk-reduction benefits of the regulation." 54 This, of course, is exactly what 
the NEADA 2008 National Energy Assistance Survey found- that increased energy costs results 
in more sickness. 

EPA failed to estimate the numbe r of premature deaths as soc iated with the loss of disposable 
income due to its proposal. EPA should have updated and used the U.S. Office of Management 
and Budget (OMB) federal estimate of one premature death for every $12 million ($US 2010) in 
reduction of disposable income.55 In addition to OMB, the EPA, the Food and Drug Administration 
(FDA), and the Occupational Safety and Health Administration (OSHA) use this methodology to 
understand the degree to which their regulations induce premature death amongst those who bear 
the costs of federal mandates. 56 

One measure of the loss of disposable income is the increase in consumer costs which EPA 
estimates at $360 Billion. This loss of disposable income would cause 30,000 premature deaths. 
This adverse impact swamps the purported benefits of reducing particulate matter associated with 
the rule. 

EPA's failure to fully examine the adverse effects on human health associated with the proposed 
rule requires EPA to withdraw the rule and more properly analyze the actual harm its proposal will 
cause. 

Risk Analysis, 12(3), 333-337; Keeney, R.L. (1994) "Mortality Risks Induced by the Costs of 
Regulations", Journal ofRisk and Uncertainty, 8(1), 95-110; Lave, L.B. (1981). The Strategy of 
Social Regulation: Decision Frameworks for Policy, (The Brookings Institution: Washington, 
DC); Peltzman, S. (1975) "The Effects of Automobile Safety Regulation", Journal of Political 
Economy, 83(4), 677-725; Portney, P.R., and R.N. Stavins (1994) "Regulatory Review of 
Environmental Policy: The Potential Role for Health-Health Analysis", Journal of Risk and 
Uncertainty, 8(1), 111-122; Smith, V.K., D.E. Epp, and K.A. Schwabe (1994) "Cross-Country 
Analyses Don't Estimate Health-Health Responses", Journal of Risk and Uncertainty, 8(1), 67-
84; Wildavsky, A. (1980). "Richer is Safer", The Public Interest, 60,23-39. 
54 U.S.EPA, Economic Analysis and Innovations Division, "On the relevance of risk-risk 
analysis to policy evaluation," August 16, 1995, 

January 23, 2011). 
55 The dollar value of expenditures that induce one premature death was inflated to 2010 dollars 
using the Bureau of Labor Statistics CPI Inflation Calculator. 
56 See notes 53 & 54, supra and associated text. 
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INTEREST OF AMICI CURIAE 

Amici, Leon G. Billings and Thomas C. Jorling, are former United 

States Senate staff members and environmental law and policy experts who 

were directly responsible for the drafting and deliberations that resulted in 

the 1970 Clean Air Act Amendments ("1970 Amendments"). Amici have a 

significant interest in the outcome of the legal issues in this case

specifically, in ensuring that the Clean Air Act ("Act") continues to be 

interpreted as a comprehensive framework for the regulation of all known 

and yet to be discovered air pollutants that affect public health and welfare, 

as was intended by the members of Congress and staff who drafted the law. 

Leon G. Billings is an expert in the fields of environmental policy and 

clean air regulation. Mr. Billings has been intimately involved in clean air 

policy and law in the United States in his roles as staff director of the key 

subcommittee dealing with environmental matters in the Senate; a member 

of the Maryland State Legislature; and the founder of the Clean Air Trust 

and the Clean Air Trust Education Fund, entities dedicated to the 

preservation of the Act. 

Mr. Billings participated directly and extensively in the drafting of 

multiple iterations of the Act. As the first full-time staff person for the 

Subcommittee on Air and Water Pollution ("Subcommittee") of the Senate 
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Committee on Public Works ("Committee"), Mr. Billings had primary 

responsibility for the Act and the Amendments of 1967, 1970 and 1977. 

From 1966 to 1978, Mr. Billings was the chief negotiator for the Senate 

Committee in conference committees with the United States House of 

Representatives, and he was responsible for drafting the Senate language in 

the Committee and Conference Reports on the Act. In addition, Mr. Billings 

represented the California South Coast Air Quality Management Agency in 

negotiations on the 1990 Clean Air Act Amendments ("1990 

Amendments"). 

Thomas C. Jorling has been a leading environmental regulator, 

advocate, Senate staff member, and educator over the past 50 years. He has 

developed expertise in clean air and environmental policy in his roles as 

Committee Minority Counsel in the United States Senate; Assistant 

Administrator at the United States Environmental Protection Agency 

("EPA"); Commissioner ofthe New York State Department of 

Environmental Conservation; Director of the Center for Environmental 

Studies at Williams College; and Vice President of Environmental Affairs 

for International Paper Company. 

Mr. Jorling served as Minority Counsel to the Republican members 

(Senators Cooper, Boggs, Baker, Dole, Gurney and Packwood) of the 
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Committee throughout the development and passage of the 1970 

Amendments. As Minority Counsel to the full Committee and its five 

subcommittees, Mr. Jorling was one of the select group of Senate committee 

staff members who were involved in the Subcommittee's and Committee's 

preparation and negotiation of the 1970 Amendments. In addition, Mr. 

Jorling was involved in the negotiation of the 1990 Amendments as 

Commissioner of the New York State Department of Environmental 

Conservation. 

Amici are widely recognized as "architects" of the 1970 

Amendments.1 As such, they possess unique insight into the purpose and 

structure of the Act and have a strong interest in ensuring the preservation of 

the legal framework they and the participating members of Congress 

designed. Through their intimate involvement in the development of this 

landmark legislation, amici know that the Act was intended to create a 

comprehensive framework empowering the federal and state governments to 

regulate emissions of any and all air pollutants that harm human health and 

the environment. Amici submit this brief in support of Respondents and in 

1 In fact, Justice Breyer has cited Mr. Billings' leadership in drafting the 
1970 Amendments as a valuable resource in the interpretation of the Act as 
it applies to stationary sources and greenhouse gas emissions. Transcript of 
Oral Argument at 40, Utility Air Regulatory Group v. EPA, No. 12-1146, 
573 U.S._ (2014). 
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support of EPA's decision to regulate carbon dioxide emissions under the 

Act. EPA's decision furthers the intent underlying the Act's comprehensive 

framework and is an appropriate and intended exercise of its authority under 

the Act. 

SUMMARY OF ARGUMENT 

In this case Petitioners are challenging EPA's decision to regulate 

carbon dioxide emissions from electric generating units under section Ill (d) 

of the Act as amended.2 80 Fed. Reg. 64,662 (Oct. 23, 2015) ("Rule"). 

Carbon dioxide is an air pollutant as defined in the Act, see Massachusetts v. 

EPA, 549 U.S. 497 (2007), and EPA has found that carbon dioxide 

endangers the public health and welfare, 74 Fed. Reg. 66,496 (Dec. 15, 

2009). Petitioners ask the Court to set aside the Rule based on (1) an 

erroneous interpretation of section Ill (d)'s exclusion for pollutants 

regulated under section 112, as amended in 1990, and (2) the unsupportable 

proposition that the Rule's Best System of Emission Reduction ("BSER") 

exceeds the bounds of the Act. Opening Brief of Petitioners on Core Legal 

Issues, at 41-68 ("Pet. Br."). Petitioners' arguments ignore essential 

elements of the Act. 

2 All citations are to the Act; the Table of Authorities provides parallel 
citations to the U.S. Code. 
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The 1970 Amendments were designed as an all-encompassing scheme 

for the regulation of emissions of any and all air pollutants that are harmful 

to human health and the environment. They granted EPA the flexibility to 

regulate all known and later discovered air pollutants. The purpose of this 

statutory scheme was to "establish that the air is a public resource" and to 

provide an "intensive and comprehensive attack on air pollution". S. Rept. 

91-1196 at 4. Regulation of carbon dioxide is clearly contemplated by this 

design. 

Section Ill (d) is one of three key components of the regulation of 

emissions of harmful air pollutants from existing stationary sources, e.g., 

industrial facilities and power plants, under the Act. First, sections 108 

through 110 mandate promulgation of national air quality standards, and 

development of the state implementation plan mechanism, for air pollutants 

determined to be harmful to public health and welfare ("Criteria 

Pollutants"). Next, section 112 enables EPA to establish more stringent 

regulations for hazardous air pollutants ("HAPs"). Finally, section Ill (d) 

"fills the gap" by empowering EPA to regulate any and all other harmful air 

pollutants that are neither Criteria Pollutants nor HAPs. Congress created a 

tripartite structure, consisting of sections 108 through 110, 112, and Ill( d), 

to fully address the existing problem of air pollution that had plagued the 
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Nation for decades, and also any future air pollution problems. Both the 

statutory structure of and legislative history behind section Ill (d) reflect 

this design. 

EPA's promulgation of the Rule under section Ill (d) of the Act fits 

squarely within the authority Congress delegated to the Agency. By seeking 

to vacate the Rule, Petitioners would, in fact, defeat the purpose of section 

Ill( d), which is to control emissions of non-Criteria, non-HAPs air 

pollutants that adversely affect public health and welfare. 
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ARGUMENT 

I. THE 1970 AMENDMENTS TO THE CLEAN AIR ACT WERE 
INTENDED TO PROVIDE EPA WITH A RANGE OF 
MECHANISMS TO ADDRESS ALL KNOWN AND LATER 
DISCOVERED AIR POLLUTANTS 

A. The Stated Purpose of the Act and the History of 
Congressional Efforts Demonstrate a Comprehensive and 
Pollutant-Specific Focus 

The stated purpose of the Act is straightforward and unequivocal: "to 

protect and enhance the quality of the Nation's air resources so as to 

promote the public health and welfare" through the "prevention and control" 

of air pollution. § 101 (b)( 1 )-( 4). "Welfare" is defined broadly by the Act to 

include "effects on ... weather ... and climate ... as well as on personal 

comfort and well-being." § 302(h); see also 1 Envtl. Policy Div., Library of 

Congress, A Legislative History of the Clean Air Act Amendments of 1970 

(1974) ("Leg. Hist.") at 224 (Sep. 21, 1970) (Statement of Sen. Muskie) 

(observing that air pollution was known to "threaten irreversible atmospheric 

and climatic changes."); id. at 349 ("Unless this outpouring of contaminants 

is controlled, scientists tell us we may very well experience irreversible 

atmospheric and climatic changes".) (Sep. 21, 1970) (Statement of Minority 

Leader Sen. Scott). The members of Congress responsible for the central 

provisions of the 1970 Amendments acknowledged the breadth and 

significance of the legislation's goals. Senator Cooper, for example, referred 
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to the Act as "far reaching," and "necessary for life and for health, and 

responsive to our duty in husbandry to future generations." Leg. Hist. at 

258-59 (Sep. 22, 1970). 

In furtherance of these broad goals, the mechanisms of the 1970 

Amendments were targeted, overwhelmingly, at controlling emissions of 

specific air pollutants that are harmful to public health or welfare, regardless 

of source. See Leg. Hist. at 227 (Statement of Sen. Muskie) (referring to 

"pollutants" or "contaminants" as the basis for four of five core regulatory 

mechanisms ultimately enacted as sections 109, 110, Ill (a)-( c), 112, and 

lll(d))_3 The sources of those pollutants were then subject to enforceable 

requirements for the achievement of the intended reductions. 

A review of the Nation's efforts to control air pollution prior to 1970 

is instructive in understanding the scope of the Act's purpose and operation. 

Congress first attempted to address the air pollution problem in 1955. The 

Air Pollution Control Act, P.L. 84-159, authorized the Surgeon General to 

conduct research on air pollution, but it did not establish any limits on 

3 The pollutant-specific orientation of the other key provisions of the Act, 
including the mobile source standards of sections 202 through 209, the 
Prevention of Significant Deterioration program of section 169 (enacted in 
the 1977 Amendments), the visibility requirements of section 169A (enacted 
in the 1977 Amendments), and the section 401 acid rain deposition program 
(enacted in the 1990 Amendments), further demonstrates the pervasiveness 
throughout the Act of the pollutant-oriented approach. 
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emissiOns. In light of the need for more specific legislation to control 

emissions of air pollutants, Congress passed the Clean Air Act in 1963, P.L. 

88-206, with the stated purpose of"promot[ing] the public health and 

welfare" through the "prevention and control" of air pollution. The 1963 

Clean Air Act encouraged the States to cooperate in pollution control efforts 

and required the Public Health Service to publish air quality criteria 

documents for specific pollutants. In 1965, Congress amended the Act, P.L. 

89-271, setting national automobile emissions standards for specifically 

identified pollutants. Congress added new regulatory tools to the Act in 

1967, P.L. 90-148, directing air quality control regions around the country to 

adopt air quality standards for specific pollutants. This requirement was the 

precursor to the Act's National Ambient Air Quality Standards ("NAAQS") 

provisiOns. 

In 1970, Congress amended the Act to create the current 

comprehensive framework, a response to the realization that "the air 

pollution problem [was] more severe, more pervasive and growing faster" 

than had been thought. Leg. Hi st. at 225 (Sep. 21, 1970) (Statement of Sen. 

Muskie).4 With each enactment from 1955 to 1970, Congress included 

4 Congress was concerned that no real progress had been made in the efforts 
to control air pollution. See Leg. Hist. at 116 (Dec. 18, 1970) (Statement of 
Rep. Hechler) ("We can no longer afford the pussyfooting, artful dogging, 

9 

ED_000738_00004030-00017 



u 

additional tools and provided EPA and the States with expanded regulatory 

authority to address the totality of the air pollution problem. The enactments 

leading up to the 1970 Amendments also reflect the development of a 

regulatory framework based on the identification and regulation of specific 

air pollutants. 

B. The Text and Structure of the Act Reflect the Broad 
Congressional Purpose and Pollutant-Specific Focus 

The Act provides EPA with a number of regulatory tools to address 

various types of air pollutants with differing effects on public health and 

welfare. The foundational provisions of the Act reflect its prospective 

orientation. 

First, the Act directs EPA to conduct extensive research on "the 

causes, effects (including health and welfare effects), extent, prevention and 

control of air pollution." § 103(a)(1). The inclusion of this research 

mandate reflects Congress's acknowledgment that the five Criteria 

Pollutants that had already been identified by EPA's predecessors by 1970 

(namely ozone, particulate matter, carbon monoxide, sulfur dioxide and 

nitrogen oxide) did not represent the full scope of the air pollution problem. 

delays, end runs, and outright flouting of the intent of the legislation which 
has characterized the history of air pollution control."). It was obvious that 
the Nation faced an "environmental crisis." Leg. Hist. at 224 (Sep. 21, 
1970) (Statement of Sen. Muskie). 
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Second, the Act directs EPA to continually update the lists of Criteria 

Pollutants and HAPs. With respect to Criteria Pollutants, the EPA 

Administrator is required to publish "a list which includes each air pollutant 

... which, in his judgment ... may reasonably be anticipated to endanger 

public health or welfare" and "from time to time thereafter revise" such list. 

§ 108(a). The Administrator must then issue NAAQS for such pollutants, 

and the States must prepare implementation plans to attain these standards. 

§ § 109-110. The Administrator is also required to review and revise the list 

of HAPs, adding any pollutants which present a risk of adverse human 

health effects. § 112(b )(2).5 

Finally, under section 111(d), the Administrator must prescribe 

regulations for any air pollutant from existing stationary sources that is 

determined to be a threat and is not otherwise regulated as a Criteria 

Pollutant under sections 108 through 110 or as a HAP under section 112. 

Taken together, these three regulatory tools authorize the EPA to regulate 

any harmful air pollutant emitted by existing stationary sources, whether the 

pollutant was identified in 1970 or later determined to threaten human health 

5 Under the original 1970 version of section 112, the Administrator was 
required to identify and list all HAPs. In response to EPA's minimal 
progress in identifying and listing HAPs, Congress prepared an initial list of 
HAPs in the 1990 Amendments and granted the Administrator the authority 
to update the list as new pollutants are identified. See P.L. 101-549. 
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and welfare. There was no suggestion in these provisions of any intention to 

limit the agency's exercise of authority to act against harmful air pollutants; 

rather, it was clear that Congress meant to create a three-pronged regulatory 

regime with section Ill (d) as an essential component. Having been 

intimately involved in drafting the 1970 Amendments, amici can confirm 

that this was what Congress intended when the 1970 Amendments were 

enacted into law. 

The Act contains only one set of provisions that is based on sources 

(not specific pollutants), which are regulated through application of 

adequately demonstrated systems of emission reduction. Under sections 

Ill (a)-( c), the Administrator is required to establish performance standards 

for newly constructed stationary sources or existing sources that undergo 

significant modifications that result in an increase of emissions ("NSPS"). 

The performance standards were keyed to emission sources, rather than 

specific pollutants, in order to prevent these sources from "shopping around" 

to locate in states with lenient air pollution rules and avoid states with more 

stringent air pollution regulations. See Leg. Hi st. at 227 (Sep. 21, 1970) 

(Statement of Sen. Muskie ). 

The Act's differing mechanisms thus established an all-encompassing 

system of pollution reduction requirements with the flexibility to cover all 
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harmful air pollutants. The drafters of the 1970 Amendments had a clear 

purpose: to "combine[] air quality standards, local implementation plans, 

and national emission standards for new sources and for specific agents from 

old sources in a way that ... will accomplish the purpose of the country." 

Leg. Hist. at 261 (Sep. 21, 1970) (Statement of Sen. Cooper). 

Courts have routinely acknowledged that the broad purpose of the Act 

is evident from its operative provisions. The Supreme Court has referred to 

the Act as "a drastic remedy to what was perceived as a serious and 

otherwise uncheckable problem of air pollution." Union Elec. Co. v. EPA, 

427 U.S. 246,256 (1976). More recently, the Court observed that EPA's 

mandate to protect the public health is "absolute" and was delivered by a 

Congress "unquestionably aware" of the implications of such a mandate. 

Whitman v. American Trucking Assns., Inc., 531 U.S. 457,465-66 (2001) 

(internal quotation marks omitted). The Court has also recognized that 

EPA's authority to regulate all air pollutants is "unambiguous." 

Massachusetts v. EPA, 549 U.S. at 529. Finally, the Court has stated that 

Congress understood "that without regulatory flexibility, changing 

circumstances and scientific developments would soon render the Clean Air 

Act obsolete." ld. at 532. In short, by affirming the EPA's broad authority 

to regulate all air pollutants, the Supreme Court has accurately understood 
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the drafters' intent to deal with the totality of the serious problem of air 

pollution. 

C. The Act Fully Accommodates the Rule's Proposed BSER 
Standards 

Petitioners argue that the three "Building Blocks" for carbon dioxide 

emission reduction proposed by EPA in the Rule-( 1) improving 

combustion efficiency at coal-fired power plants, (2) replacing coal-fired 

power with natural-gas fired power, and (3) replacing fossil fuel-fired power 

with renewable energy sources, 80 Fed. Reg. at 64,745-48-exceedEPA's 

statutory authority to require BSER for existing stationary sources and force 

changes in the utility sector. Pet. Br. at 50-56. Petitioners also argue that 

the Rule's BSER "transgresses EPA's authority under section 111(d) by ... 

[relying on measures] such as temporarily reducing operations or shifting 

production to other facilities." Pet. Br. at 50. Notably, these arguments 

ignore the significant fact that the Rule's "determination of the BSER does 

not necessitate the use of the three building blocks to their maximum extent, 

or even at all," and that the Rule acknowledges that "there are numerous 

other measures available to reduce [carbon dioxide] emissions." 80 Fed. 

Reg. at 64,667. 

Based on amici's experience in drafting the 1970 Amendments, it is 

clear that Petitioners' view is far narrower than that of the drafting Congress, 
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which intended that section Ill be interpreted broadly and promote 

technological innovation. See Sierra Club v. Castle, 657 F.2d 298, 346 

(D.C. Cir. 1981) (stating that section Ill "embraces consideration of 

technological innovation"). 

It is important to recall that the 1970 Amendments were enacted 

against the background of the limited ability of the 1955, 1963, 1965 and 

1967 laws to adequately reduce air emissions. The Senate keenly 

understood that "tests of economic and technological feasibility ... lead to 

inadequate standards" and "more tools were needed" to adequately address 

air pollution. Leg. Hist. at 125 (Statement of Sen. Muskie). Indeed, courts 

immediately affirmed that understanding: "The approach of the [Act] ... was 

to shift from the approach of earlier legislation of establishing air pollution 

standards commensurate with existing technological feasibility to a bolder 

policy which forces technology to catch up with the newly promulgated 

standards." NRDC v. EPA, 489 F.2d 390, 401 (5th Cir. 1974), rev'd on 

other grounds sub nom. Train v. NRDC, 421 U.S. 60 (1975) (internal 

quotation marks omitted). Thus, in establishing EPA's basic duty to issue 

air quality control information to the States, Congress defined the obligation 

broadly: 

Such information shall include such data as are available on 
available technology and alternative methods of prevention and 
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control of air pollution. Such information shall also include data 
on alternative fuels, processes, and operating methods which 
will result in elimination or significant reduction of emissions. 

§ 108(b)(l) (emphasis added). Similarly, in requiring that emission 

reduction plans be implemented under section 110 and in connection with 

section Ill (d), Congress authorized the use of a broad range of techniques 

including: 

emission limitations, schedules, and timetables for compliance 
with such limitations, and such other measures as may be 
necessary to insure [compliance], including, but not limited to, 
land-use and transportation controls. 

P .L. 91-604, § 11 O(b )(2)(B) (see section II.A.l infra for an explanation of 

section Ill( d)'s use of section llO's regulatory mechanism). Congress 

expanded the available range of options further in 1990 to encompass "other 

control measures, means, or techniques (including economic incentives such 

as fees, marketable permits, and auctions of emissions rights)." § 

110(a)(2)(A). As drafters of the 1970 Amendments, amici can state 

unequivocally that Congress intended for the entire Act to be viewed 

through the lens of the expansive range of pollution reduction methods 

described in these provisions. 

Congress was, and has always been, concerned with reducing harmful 

air emissions, but not in limiting EPA or the States to any particular set of 

methods for doing so. This fact is further evidenced by the provisions 
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requiring extensive research activities into all types of pollution control 

processes and methods, including alternative strategies and technologies for 

preventing or reducing multiple air pollutants such as "energy conservation, 

including end-use efficiency, and fuel-switching to cleaner fuels." §§ 

103(a)-(b), (g)(1); see also Massachusetts v. EPA, 549 U.S. at 530. 

A later amendment to the Act also supports the conclusion that 

Congress intended that EPA and the States have significant latitude in 

developing techniques for controlling emissions. In 1977, recognizing that 

additional flexibility would aid in the achievement of emission reductions in 

areas that had not attained air quality standards, Congress amended the Act 

to codify EPA's Offset Policy (which had been established pursuant to the 

1970 Amendments) by permitting States to allow sources to "offset" their 

emissions by obtaining reductions from other similar sources. § 173( c). The 

nonattainment offset program has been an unchallenged and uncontroversial 

success for four decades, affording states and emitters key flexibility to 

comply with the Act's requirements.6 

6 Similarly, regulated entities have long argued that the Act provides 
significant flexibility in compliance methods, enthusiastically supporting 
such concepts as fuel switching, trading and emissions "bubbles" in order to 
achieve the most cost-effective and efficient reductions. See generally 
Chevron U.S.A., Inc. v. NRDC, 467 U.S. 837 (1984). 
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It has consistently been Congress' intent, in both creating the Act and 

subsequently amending it, not to limit the manner in which emission 

reductions are achieved, but to grant EPA and the States broad authority to 

determine and apply the most feasible methods of achieving those 

reductions. 

II. SECTION 111(d) WAS DESIGNED TO ALLOW EPA TO 
REGULATE EMISSIONS OF ALL NEW NON-CRITERIA, 
NON-HAZARDOUS AIR POLLUTANTS 

A. Section 111( d) Provides Authority for EPA to Regulate 
Carbon Dioxide 

Amici, having participated in the Conference proceedings in which 

section Ill (d) was incorporated into the final 1970 Amendments, attest that 

section Ill (d) grants EPA broad authority to regulate harmful air 

pollutants, such as carbon dioxide, that are emitted by existing stationary 

sources and are neither Criteria Pollutants nor HAPs. In discussing the 

relatively strict requirements for listing HAPs, the Senate Committee stated 

that section 114 ofS. 4358, which became section lll(d) ofthe Act, should 

ensure that there were "no gaps in control activities pertaining to stationary 

source emissions that pose any significant danger to public health or 

welfare." S. Rept. 91-1196 at 20. It is clear to amici that, as described 

above, section Ill (d) is one of three key provisions regulating existing 

stationary sources. These provisions reference each other and were meant 
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to function together to create the Act's regulatory scheme. Therefore, 

section Ill (d) must be read in the context of the other key components of 

the Act, as a part of the comprehensive program to abate air pollution. 

1. Petitioners' Interpretation Ignores the Relationships 
Between Key Sections of the Act 

Petitioners claim that EPA is statutorily barred from regulating under 

section Ill (d) any source that emits a single pollutant that is regulated under 

section 112. Petitioners' attempt to diminish the significant role of section 

Ill (d) ignores its statutory purpose, which is to ensure that the Act regulates 

all air pollutants that threaten the public health and welfare. In addition, 

Petitioners' argument that the Act bars "double regulation" of power plants 

or other air pollution-emitting facilities flies in the face of the Act's 

provisions and more than 45 years of implementation. The Act recognizes 

that different air pollutants present differing health impacts and 

environmental risks. See S. Rept. 91-1196 at 18 (noting that "pollution 

agents and combinations of those agents fall into three general categories" 

requiring three different regulatory mechanisms). As a result, stationary 

sources, including power plants, have long been subject to multiple emission 

reduction requirements under section 110, section 112, section lll(d) and, 

more recently, the acid rain provisions of section 401. To the extent the Act 
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seeks to prevent "double regulation," it is only of pollutants, not sources of 

emissiOns. 

Section Ill (d) contains two exclusions: EPA may only regulate an air 

pollutant (1) for which air quality criteria have not been established or which 

is not listed as a Criteria Pollutant under section 108, and (2) which is not 

regulated as a HAP under section 112. § lll(d)(l). Section 112 also 

contains an exclusion: A pollutant may not be regulated as a HAP if it is 

listed as a Criteria Pollutant under section 108. § 112 (b )(2). These 

exclusions, together, ensure that no individual pollutant is "double 

regulated" under any of the above core provisions. Petitioners argue that the 

exclusions in section Ill (d) eliminate from its purview any source, rather 

than any pollutant, which is regulated under section 112. This argument 

subverts the fundamental purpose of the Act, which is to ensure that all air 

pollutants that threaten public health or welfare are regulated. 

2. Petitioners' Interpretation Would Produce an Absurd 
Result 

As discussed above, EPA may not use section Ill (d)( 1) to regulate 

Criteria Pollutants listed under Section 108 or HAPs listed under Section 

112. If the section Ill( d) exclusion relating to section 112 is applied 

source-wide, as Petitioners contend, a source subject to reduction 

requirements for HAPs could emit, without any limitation, any non-HAP 

20 

ED_000738_00004030-00028 



u 

and non-Criteria air pollutant. This interpretation would shield these sources 

from regulation under section Ill (d), creating precisely the gap that section 

Ill (d) was intended to fill. 

The irrationality of Petitioners' proposed interpretation is apparent 

from a simple example. If a facility emits a Criteria Pollutant such as 

nitrogen dioxide and a HAP such as chlorine, and that same facility also 

emits numerous other pollutants not currently listed as Criteria Pollutants or 

HAPs, EPA would be barred from regulating any of those other pollutants 

under section Ill( d). 

It would be contrary to the letter and intent of the Act to restrict EPA's 

regulatory authority in this way. Based on the extensive experience of amici 

in the drafting and negotiation of these provisions, amici confirm that it is 

also contrary to the history of the Act and the goals of its drafters. 

B. The Legislative History of Section 111( d) Demonstrates that 
Petitioners' Proposed Interpretation Is Erroneous 

Petitioners' interpretation of section Ill (d) is contrary to the history 

of the 1970 Amendments, which clearly shows Congress's intent to regulate 

all air pollutants which threaten public health or welfare. The evolution of 

section Ill (d) through the legislative process in 1970 shows that the Senate, 

recognizing that scientific and other advancements would reveal future air 
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pollutants that would require control, established a mechanism for regulating 

such future pollutants from existing sources. See S. Rept. 91-1196 at 18. 

The Senate bill, S. 4358, passed by the Senate on September 22, 1970, 

contained a section entitled "National Emission Standards- Selected Air 

Pollution Agents" ("Section 114"). This section authorized the 

Administrator to publish, and revise at any time, a list of pollutants for 

which he determined emission reductions were appropriate in order to 

"insure that emissions of such pollution agent or combination of agents ... 

shall not endanger public health." Leg. Hist. at 561. Section 114 was 

understood to "provide[] authority to control pollution not covered by the 

ambient air standards or by hazardous substance emission controls." Leg. 

Hist. at 328 (Sep. 22, 1970) (Statement of Sen. Murphy). The provision 

allowed states to submit implementation plans for the enforcement of any 

emission standard established under Section 114. See id. at 564. 

There was no comparable provision in the House bill, H.R. 17255. 

See Leg. Hist. at 910-940. After discussing Section 114, the Conferees 

agreed that non-Criteria Pollutants and non-HAPs should be regulated. 

Discussing the core requirements from S. 4358 that migrated into the final 

bill, the conferees noted: 

[Section 114] provided the Administrator with the authority to 
set emission standards for selected pollutants which cannot be 
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controlled through the ambient air quality standards and which 
are not hazardous substances. 

Leg. Hist. at 125 (Dec. 18, 1970) (Statement of Sen. Muskie). In order to 

reconcile the structures of S. 4358 and H.R. 17255 while retaining the gap-

filling regulatory authority contained in the Senate bill, the conferees 

decided to incorporate the basic elements of Section 114 into a new 

subsection (d) of section Ill, using an implementation plan procedure 

"similar to that provided by [section 11 0]" to achieve the necessary 

reductions. § lll(d)(l). This approach would give EPA the flexibility to 

regulate the third category of pollutants while obviating the need for an 

entirely new regulatory mechanism. The result of this action was to 

authorize the Administrator, in sections lll(a)-(c), to issue standards of 

performance to control any pollutants emitted by new or modified stationary 

sources of air pollution, and in section Ill( d), to regulate newly identified 

non-Criteria Pollutants and non-HAPs from existing stationary sources. § 

lll(a)-(d). 

To achieve the goal of protecting public health and welfare from all 

harmful air pollutants, section Ill (d) authorizes the Administrator to 

establish the best system of emission reduction for specific air pollutants that 

are revealed, through science and advanced monitoring and measuring 

techniques, to adversely affect public health or welfare and which are 
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emitted by stationary sources, but do not qualify as Criteria Pollutants or 

HAPs. § lll(d)(l). Carbon dioxide is one such pollutant. 

Amici affirm, based on their considerable experience in drafting and 

negotiating the 1970 Amendments, that section Ill (d) was a key component 

of the regulatory scheme for existing stationary sources established by the 

1970 Amendments. 

III. THE 1990 AMENDMENTS DID NOT ALTER THE MEANING 
OF SECTION lll(d) 

Petitioners urge the Court to read the 1990 Amendments to "prohibit[] 

EPA from employing section Ill (d) to regulate a source category that is 

already regulated under section 112." Pet. Br. at 61. Petitioners base their 

argument on the text of the House version of the 1990 Amendments. Unlike 

the Senate version, which simply replaced an old cross-reference with an 

updated one, the House version replaced the exclusion in section Ill (d) for 

"any air pollutant ... which is not included on a list published under section 

... 112(b )(1 )(A)" with an exclusion for "any air pollutant ... emitted from a 

source category which is regulated under [section 112]". Compare Pub. L. 

No. 101-549 § 108(g) with Pub. L. No. 101-549 § 302(a).7 Respondent, 

7 Both the Senate version and the House version of section Ill (d) were 
signed into law; the Congressional Research Service, in its official print of 
the amended Act, included both provisions with a footnote stating that they 
"appear to be duplicative" and "in different language, change the reference 
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Respondent-Intervenors, and other amici curiae have briefed the Court 

extensively on how incompatible the Petitioners' theory is with the text of 

the Act and the legislative history of the Senate and House versions of the 

1990 Amendments. 

Based on their unique experience in the drafting and negotiation of the 

1970 Amendments and their participation in the 1990 Amendments, amici 

conclude that Petitioners' attempt to significantly narrow the scope of 

section Ill (d) is neither logical nor sustainable. It rests on a reading of the 

Act as amended by the House that has no support in the legislative history of 

the 1990 Amendments, and it does not comport with the purpose and scope 

of the Act. 

Sections I and II supra show that section Ill (d) was intended as an 

essential component of the Act's three-pronged approach to the regulation of 

all air pollutants emitted by existing stationary sources. Based on the 

extensive legislative history of section 114 of S. 4358, the 1970 Senate bill, 

which was transferred to section Ill (d) of the Act during the Conference 

Committee deliberations, it is clear that section Ill (d) was designed as an 

essential provision to fill the gap between regulation of Criteria Pollutants 

to section 112." 1 Envtl. Policy Div., Library of Congress, A Legislative 
History of the Clean Air Act Amendments of 1990 (1993), at 46 ("1990 Leg 
Hist."). 
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and HAPs. If Congress had intended to drastically limit the scope of this 

provision in 1990, it would have done so clearly and expressly. It is telling 

that when the provision was amended in 1990, no one in Congress expressed 

any intention to change section Ill (d) and thereby fundamentally alter the 

Clean Air Act's legislative scheme. 

There was no testimony, no comment in the hearing record, and no 

statement in the report or the floor debates of either house of Congress 

regarding an intention to change the scope of section Ill (d). The 

Conference Report accompanying the 1990 Amendments skips from a 

discussion of the changes to section 110 to a lengthy discussion of the new 

and expanded section 112. The Report makes no mention at all of an 

expanded exclusion under section Ill( d). H.R. Rept. 101-490, at 150-154. 

The "Section-by-Section Analysis" contained in the Report does note other 

changes that were made to section 111, but it is silent as to section Ill( d). 

H.R. Rept. 101-490, at 271-272. It would be quite surprising if Congress 

severely reduced the scope of section Ill (d) without any discussion 

whatsoever. See generally 1990 Leg. Hist.8 In fact, the clearest expression 

8 The Conference Report accompanying S. 1630 does make explicit 
reference to the concept of "dual regulation" under section 112 with respect 
to the Atomic Energy Act (not section Ill( d)), H.R. Rept. 101-952, at 339, 
and the concept was discussed extensively in the floor debates, see 1990 
Leg. Hist. at 779-85 (Oct. 27, 1990) (Statement of Sen. Burdick), 1152-53 
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of Congress's intent with respect to regulation of HAPs can be found in 

section 112(d)(7) of the 1990 Amendments, entitled "Other requirements 

preserved": 

"No emission standard or other requirement promulgated under 
[section 112] shall be interpreted, construed or applied to 
diminish or replace the requirements of a more stringent 
emission limitation or other applicable requirement established 
pursuant to [section Ill] ... or other authority of [the Act]." 

§ 112( d)(7). Based on their extensive experience in drafting and 

implementing the Act, amici confirm that this provision reinforces 

Congress's intent that the Act be read and implemented as broadly as 

possible. 

Amici not only played key roles in drafting the 1970 Amendments, but 

also actively participated in the legislative process during the passage of the 

1990 Amendments. Amici were aware of Congress' goal of "strengthening 

the Clean Air Act ... [in light of] the need for stricter emissions controls ... 

and the growing evidence of global climate change", 1990 Leg. Hist. at 786 

(Oct. 27, 1990) (Statement of Sen. Mitchell), and would have been keenly 

alert to any proposed reduction in the scope of section Ill (d) at that time. 

(Oct. 26, 1990) (Statement of Sen. Simpson). The 1990 Amendments 
addressed the issue by eliminating EPA's obligation to regulate 
radionuclides as HAPs if they were adequately regulated under the AEA, § 
112( d)(9). Had Congress been concerned about dual regulation of sources 
under sections Ill( d) and 112, it likely would have mentioned that concern 
or included a similarly explicit obligation. 
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However, amici were and are unaware of any such proposal, and they are 

confident that the change to section Ill (d) contained in the House version of 

the 1990 Amendments was not intended to reduce its scope. 

There is absolutely nothing in the Act, the purpose of which is to 

protect the public health and welfare from air pollution,§ IOI(b)(l), that 

would support the interpretation that Petitioners are advancing. Based on 

the text, legislative history and stated purposes of the Act, amici contend that 

there is no basis to assert that Congress agreed to allow a source to emit 

multiple health- or welfare-damaging air pollutants with immunity, merely 

because that source is already subject to regulation for other air pollutants. 

Congress would not have taken such a drastic action without explicitly 

explaining its rationale and its intent to do so; yet nothing in the record of 

the 1990 Amendments or the experience of amici provides any such 

explanation. 

Section Ill (d) should be interpreted in light of the purpose and letter 

of the Clean Air Act, which is to regulate all air pollutants that have the 

potential to damage public health and welfare, including carbon dioxide. 

The Supreme Court has stated, in the context of landmark federal legislation, 

that "a fair reading of legislation demands a fair understanding of the 

legislative plan." King v. Burwell, 576 U.S._ (2015), No. 14-114, Slip Op. 
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at 21. Amici's extensive first-hand experience demonstrates that the Act was 

created and amended to improve, not hinder, the Nation's ability to reduce 

air pollution-and it should be interpreted, "if at all possible ... in a way that 

is consistent with the former, and avoids the latter." ld. 

CONCLUSION 

For the foregoing reasons, the petition should be denied. 
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Interests of Amici Curiae 

Amici Curiae Climate Scientists are David Battisti, Marshall 

Burke, Ken Caldiera, Noah Diffenbaugh, William E. Easterling Ill, 

Christopher Field, John Harte, Jessica Hellmann, Daniel Kirk-Davidoff, 

David Lobell, Pamela Matson, Katherine Mach, James C. Mcwilliams, 

Mario J. Molina, Michael Oppenheimer, Jonathan Overpeck, Scott R. 

Saleska, Noelle Eckley Selin, Drew Shindell, and Steven Wofsy 

(hereinafter "Climate Scientists"). The Climate Scientists are individual 

climate scientists who are actively involved in research on changes to the 

Earth's climate that are being caused by anthropogenic emissions of 

carbon dioxide, methane, nitrous oxide, sulfur hexafluoride, 

hydrofluorocarbons, and perfluorocarbons ("greenhouse gases" or 

"GHGs") and the effects of those changes. 

As practicing scientists who study the Earth's climate, we-and 

many in our profession-have long recognized that human emissions of 

greenhouse gases (primarily carbon dioxide, but also methane, nitrous 

oxide, and fluorocarbons) can significantly change the Earth's climate. 

We have approached our research with the critical perspective associated 

with our profession, gradually adding to our understandings of our 
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climate system and testing our hypotheses through multiple layers of 

probing peer review2 and discussion in scientific journals and 

conferences. 

But the extent to which we have already been observing the 

ongoing impacts of human-caused climate change has led us to 

participate in this case right now. We are observing increasing global 

temperatures; shifting plant and animal ranges; worsening droughts; 

global retreat of glaciers and ice sheets; shrinking Arctic sea ice; rising 

sea levels; acidification of our oceans; and many other serious impacts of 

global climate change. These phenomena are all directly connected to our 

human alteration of the atmosphere. Yet they are just the beginning of 

the developments that could occur if we as humans do not more 

aggressively curb emissions of greenhouse gases. 

We recognize that scientific knowledge is always in development, 

and that additional research can always allow us to better understand the 

extent to which greenhouse gases contribute to climate change. 

2 See, e.g., David Goodstein, Federal Judicial Center, How Science Works, 

in Reference Manual on Scientific Evidence 44 (3d ed. 2011) ("In the 

competition among ideas, the institution of peer review plays a central 

role."). 
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However, an overwhelming consensus has developed within the scientific 

community: climate change is occurring, and human activities are 

extremely likely the dominant cause. Uncertainty regarding particular 

aspects of our climate system does not undercut this consensus, because 

all of science can be characterized as uncertain, to some extent. Nor does 

the existence of some uncertainty mean that societal actions are 

unwarranted, given widely scientifically recognized likelihoods of certain 

effects. See Inst. ofMed., Environmental Decisions in the Face of 

Uncertainty (2013). We are not lawyers or policymakers, and we are not 

attempting to present ourselves as such. But we weigh in, in this amicus 

brief, to elaborate on the need to address anthropogenic emissions of 

greenhouse gases, based on our current understanding of the science. We 

believe that the Clean Power Plan, 80 Fed. Reg. 64,662 (Oct. 23, 2015), 

is a welcome beginning. 

Many of us contributed to an amicus brief in the case 

Massachusetts v. EPA Since the Supreme Court issued its ruling in that 

case, the evidence for significant harms from greenhouse gas emissions 

has grown stronger, while our ability to reduce carbon dioxide emissions 

has substantially improved. Thus, in the period since that case, the cost 

of inaction has been demonstrated to be higher than anticipated (because 
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confidence in damage from carbon dioxide has increased), while the cost 

of action has come down. 

Summary of Argument 

As scientists, we have observed that human-related emissions have 

increased greenhouse gases in the Earth's atmosphere. We have also 

observed numerous connections between these rising anthropogenic 

greenhouse gas emissions and changes in the Earth's climate. Evidence 

suggests that the continuing increase in greenhouse gas concentrations 

could have devastating effects around the world, including changes to the 

United States. 

For example, rising temperatures exacerbate the impact of 

droughts, including recent droughts in California and elsewhere in the 

United States have been growing hotter, and this, in turn, is exacerbating 

the impacts of droughts on water supplies, ecosystems, and human 

health. At the same time, coastal flooding is becoming more common 

along U.S. coasts as global sea level rise accelerates; by the end of this 

century, sea level rise along U.S. coasts could exceed three feet and lead 

to huge economic impacts around the country. 

Actions to reduce climate change, such as the Clean Power Plan, 

80 Fed. Reg. 64,662 (Oct. 23, 2015), are necessary to slow these 
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consequences and prevent worse from occurring. Indeed, the Clean 

Power Plan is the only current policy that can produce reductions in our 

country's greenhouse gas emissions. The Clean Power Plan is also the 

only currently implemented policy that can enable the United States to 

meet the reduction targets agreed to with the other nations of the world at 

the Paris 5th Conference of the Parties to the U.N. Framework 

Convention on Climate Change in December 2015. 

Argument 

I. Human Emissions Have Led to Rising Greenhouse Gas Levels 

and Fossil Fuel Combustion Is One of the Largest Sources 

The basic physics of the greenhouse effect is well established. 

Greenhouse gases-such as carbon dioxide-are so named because of 

their particular properties. They absorb radiation in the area of the 

electromagnetic spectrum known as the "infrared window." This window 

is so described because it is the area of the infrared spectrum in which the 

Earth's outgoing thermal radiation is normally released back into space. 

That is, greenhouse gases, due to their physical properties, trap energy 

that would otherwise leave the Earth's climate system, similar to how 

greenhouses retain energy and keep warm the plants inside. But in 

contrast with greenhouses, this additional retained energy can lead to far 
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more complicated effects than simply rising temperatures, because of the 

complexity of the Earth's climate system, and its interacting components: 

the atmosphere, oceans, ice, and biosphere. 

Although greenhouse gases are emitted from naturally occurring 

processes, human-related sources of greenhouse gases have significantly 

added to our naturally existing atmospheric concentrations. Studies 

estimate that concentrations of one of the primary greenhouse gases, 

carbon dioxide, have increased globally by approximately 40 percent 

over the last 250 years, which is roughly the period during which humans 

have increasingly used fossil fuels. See Hartmann, D.L, et al., 

Observations: Atmosphere and Surface, in Climate Change 2013: The 

Physical Science Basis. Contribution of Working Group I to the Fifth 

Assessment Report of the Intergovernmental Panel on Climate Change 

[Stocker, T.F., et al. eds] [hereinafter IPCC Climate Change];id. at 166 

(describing observed changes up till 2011 ); see also Earth System 

Research Laboratory, Nat'l Oceanic and Atmospheric Administration 

[hereinafter NOAA], Trends in Atmospheric Carbon Dioxide (2016), 

http://www.esrl.noaa.gov/gmd/ccgg/trends/ and NOAA, Trends in 

Atmospheric Carbon Dioxide: History (20 16), 

http://www.esrl.noaa.gov/gmd/ccgg/trends/history.html (showing current 

15 

ED_000738_00004032-00016 



atmospheric carbon dioxide levels to be anomalously high as compared 

over the last 800,000 years). 

While estimates of earlier levels of atmospheric carbon dioxide are 

based primarily upon ice core data, levels over the past nearly sixty years 

are based on well-established methods for measuring carbon dioxide 

concentrations directly from air. Beginning with the use of a high

precision non-dispersive infrared gas analyzer in Mauna Loa, Hawaii, 

continuous on-site measurements of atmospheric carbon dioxide 

concentrations. See IPCC Climate Change at 166; see also NOAA, In 

Situ Carbon Dioxide (C02) Measurements, 

http://www.esrl.noaa.gov/gmd/obop/mlo/programs/esrl/co2/co2.html. 

Using such methods, we have observed the increase of global 

atmospheric carbon dioxide concentration by approximately 11.5 parts 

per million between 2005 to 2011 alone. See IPCC Climate Change at 

166. The current measured atmospheric concentration of carbon dioxide 

is 404.02 parts per million. NOAA, Trends in Atmospheric Carbon 

Dioxide (2016), http://www.esrl.noaa.gov/gmd/ccgg/trends/. The overall 

40 percent rise, as we will explain later, is important in terms of climactic 

effects. 
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In tum, numerous studies, using intersecting methodologies, have 

demonstrated that the primary source of human's carbon dioxide 

emissions in the United States is fossil fuel combustion. See Pieter Tans, 

An Accounting of the Observed Increase in Oceanic and Atmospheric 

C02 and an Outlook for the Future, 22 Oceanography 26, 26-35 (Dec. 

2009); see also Environmental Protection Agency [hereinafter EPA], 

Inventory of U.S. Greenhouse Gas Emissions and Sinks: 1990-2014 (Apr. 

15, 2015), 

https://www3.epa.gov/climatechange/Downloads/ghgemissions/US

GHG-Inventory-2015-Main-Text. pdf. This reflects basic college 

chemistry, as the primary outputs of fossil fuel combustion are carbon 

dioxide and water. See, e.g., Morris Hein & Susan Arena, Foundations 

of College Chemistry 158 (2013) (describing the fossil fuel combustion 

process and its role in contributing to atmospheric carbon dioxide 

concentrations). In addition, carbon dioxide generated from fossil fuel 

combustion, as opposed to other sources, has a unique isotopic signature, 

and research has unambiguously connected the rise in carbon dioxide 

concentrations with increased carbon dioxide emissions that bear that 

fossil fuel signature. See G.J. Bowen et al., Isoscapes to Address Large

Scale Earth Sci. Challenges, 90 EOS Transactions 109, 109-116 (2009). 
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In 2015, the EPA published a comprehensive inventory of 

greenhouse gas emissions. See EPA, Inventory of U.S. Greenhouse Gas 

Emissions and Sinks: 1990-2014 (Apr. 15, 2015). This inventory, in 

turn, was based on based on hundreds of peer-reviewed studies published 

in reputable journals, see id. at 10-1 to 10-71 (presenting the full 

bibliography upon which the report was based), and used the rigorous 

guidelines for national greenhouse gas inventories established by the 

IPCC. See id. at 1-14 to 1-15 (describing the EPA's use ofthe IPCC 

guidelines as a benchmark); see also IPCC, 2006IPCC Guidelines for 

National Greenhouse Gas Inventories (2006). 

Power plants, the facilities regulated under the Clean Power Plan, 

are a key contributor to greenhouse gases in the Earth's atmosphere. As 

the EPA report describes, "CQ is the primary gas emitted from fossil fuel 

combustion and represents the largest share of U.S. total greenhouse gas 

emissions .... In 2013, C02 emissions from fossil fuel combustion were 

5,157.7 MMT C02 Eq., or 8.8 percent above emissions in 1990." EPA, 

Inventory of U.S. Greenhouse Gas Emissions and Sinks: 1990-2014 at 3-

5 (Apr. 15, 2015). The report also breaks down the fossil fuel carbon 

dioxide contributions into individual sectors, and concluded that the 

electricity generation sector provided the largest source of carbon 
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dioxide, out of all U.S. fossil fuel sources. See id. at 3-10 to 3-15. In 

addition, the report observes, "The direct combustion of fuels by 

stationary sources in the electricity generation, industrial, commercial, 

and residential sectors represent the greatest share of U.S. greenhouse gas 

emissions," and further observes that extraction, processing and handling 

of fossil fuels for combustion by stationary sources also contribute to 

rising concentrations of methane, another greenhouse gas. !d. at 3-12. 

II. Rising Greenhouse Gas Levels Have Led to Changes to the 

Earth's Climate and Physical and Biological Systems 

Scientists attempt to better understand the world through 

"systematic observation and experimentation, inductive and deductive 

reasoning, and the formation and testing of hypotheses and theories." 

Hanne Andersen & Brian Hepburn Brian, Scientific Method in The 

Stanford Encyclopedia of Philosophy (Edward N. Zalta ed. 20 15), 

http:/ /plato. stanford. edu/ arc hi ves/win20 15 I entries/ scientific-method/. 

The principle behind relying upon multiple methods to explore scientific 

phenomena is to allow theoretical models to be tested and strengthened 

through independent research, empirical observations, and experimental 

replication. See Federal Judicial Center, Reference Manual on Scientific 

Evidence at 44 ("[S]cience is, above all, an adversarial process. It is an 
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arena in which ideas do battle, with observations and data the tools of 

combat."). Our work in the area of climate systems is no exception. 

Decades of research have established a link between increased 

emissions of greenhouse gases and key biogeochemical cycles. The 

Earth's climate is a complex system, involving a number of connected 

physical, chemical and biological processes occurring in our air, lands, 

and oceans. Thus our research of this system must be conducted through 

a coupling of scientific models (that capture our understanding of 

empirical relationships between these processes) with independent 

empirical measurements such as satellite data, airborne observations, and 

on the ground measurements to establish the validity of our models. 

While refinements based on physical data have improved our 

models over time, thus providing more detail about the exact effects of 

rising anthropogenic greenhouse gas emissions, these models have 

consistently demonstrated net changes to the Earth's climate resulting 

from these emissions. See, e.g., Reto Knutti & Jan Sedlacek, Robustness 

and Uncertainties in the New CMIP5 Climate Model Projections, 3 

Nature Climate Change 3 69, 3 69-73 (20 13) (examining the complex 

models for the 2013 IPCC Fifth Assessment Report and determining that 

"projected global temperature change from the new models is remarkably 
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similar to that from those used in [the Fourth IPCC Assessment Report]" 

and that "[t]he spatial patterns of temperature and precipitation change 

are also very consistent"). 

Indeed, the scientific community has taken great care to present the 

extent to which our models have been empirically tested and validated in 

as transparent and accurate a manner as possible. The IPCC Guidance 

Note for Lead Authors of the IPCC Fifth Assessment Report on 

Consistent Treatment of Uncertainties, for example, presents these two 

figures: 
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Table i. Michael D. Mastandrea et al., IPCC, Guidance Note for 

Lead Authors of the IPCC Fifth Assessment Report on 

Consistent Treatment of Uncertainties at 3 (20 1 0), 

https :/ /www. ipcc. ch/pdf/ supporting -material/uncertainty

guidance-note. pdf. 

This guidance was created with the recognition that "[s]ound 

decisionmaking that anticipates, prepares for, and responds to climate 

change depends on information about the full range of possible 

consequences and associated probabilities. Such decisions often include a 

risk management perspective." !d. at 1. 

The 2014 IPCC Climate Change Synthesis Report followed this same 

transparent rubric to present a synthesis of the thousands of peer

reviewed scientific studies considered and evaluated by the three 
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Working Groups of the IPCC in its working history. Using this guidance 

and summarizing the state of climate system research such as those we 

conduct, the Report provided a number of observations using qualitative 

confidence descriptors described in the tables, including: 

Evidence of observed climate change impacts is strongest and most 

comprehensive for natural systems. In many regions, changing 

precipitation or melting snow and ice are altering hydrological 

systems, affecting water resources in terms of quantity and quality 

(medium confidence). Many terrestrial, freshwater and marine 

species have shifted their geographic ranges, seasonal activities, 

migration patterns, abundances and species interactions in response 

to ongoing climate change (high confidence). Some impacts on 

human systems have also been attributed to climate change, with a 

major or minor contribution of climate change distinguishable 

from other influences ... Assessment of many studies covering a 

wide range of regions and crops shows that negative impacts of 

climate change on crop yields have been more common than 

positive impacts (high confidence). Some impacts of ocean 

acidification on marine organisms have been attributed to human 

influence (medium confidence). 
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IPCC, Climate Change 2014: Synthesis Report Contribution of Working 

Groups I, II and III to the Fifth Assessment Report of the 

Intergovernmental Panel on Climate Change at 6 (R.K. Pachauri & L.A. 

Meyer eds. 2014) (emphasis in original). 

A number of our other observations are summarized in the full text 

of the IPCC Synthesis Report. It is very likely that 1983 to 2012 was the 

warmest 30-year period of the last 800 years in the Northern Hemisphere. 

!d. at 40. It is also "virtually certain that the upper ocean (0-700 m) 

warmed from 1971 to 2010." !d. We have high confidence that the rate 

of sea level rising since rapid industrialization in the mid-19th century 

has been larger than the mean rate during the previous two thousand 

years. !d. Moreover, we have high confidence that glaciers have been 

shrinking worldwide due to climate change and medium confidence that 

this has been affecting downstream runoff and water resources. !d. at 51. 

Our research has also connected these physical changes on our 

planet with biological changes. For example, we have high confidence 

that many plant and animal species have shifted their geographic ranges, 

physical activity patterns, populations, and inter-species interactions in 

response to climate change. !d. We also have high confidence that 

climate change is affecting worldwide agricultural patterns, as most 
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studies suggest more negative impacts on crop yields than positive 

impacts due to climate change. !d. We are still developing our 

understandings of the relationship between human ill-health and climate 

change, but currently, we have medium confidence that regional climate 

developments stemming from global climate changes have changed the 

"distribution of some water-borne illnesses and disease vectors." !d. 

Finally, the report synthesizes the current state of scientific 

research on relationships between increased human emissions of 

greenhouse gases and extreme climactic events. It is very likely that our 

emissions have more than doubled the probability of the occurrence of 

heat waves in some locations. !d. at 53. Moreover, we have very high 

confidence that extreme heat events currently leads to increases in 

mortality and morbidity in North America. !d. There is a medium 

likelihood that emissions have led to increasing trends in extreme 

precipitation, causing flooding on a regional level. !d. It is likely that 

extreme sea level events such as storm surges result from the rising sea 

levels related to climate change. !d. And we have a very high confidence 

that "[i]mpacts from recent climate-related extremes, such as heat waves, 

droughts, floods, cyclones and wildfires, reveal significant vulnerability 
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and exposure of some ecosystems and many human systems to current 

climate variability." !d. 

III. If Left Unaddressed, These Changes to the Earth's Climate 

Will Have Serious Effects on the United States 

A. The Impacts of Climate Change in the United States Have 

Already Been Observed 

The United States is no exception to being affected by climate 

change, and in some cases, is seeing greater changes than documented 

elsewhere around the globe. Again, our research suggests that we are 

vulnerable in a number of ways, and in a number of regions. Much of 

this research is summarized in two other consensus reports, the 2014 

National Climate Assessment Development Advisory Committee Report, 

Our Changing Climate, Climate Change Impacts in the United States: 

The Third National Climate Assessment (2014), and, to some extent, the 

2011 National Academy of Sciences National Research Council 

America's Climate Choices, which focuses more on mitigation and 

adaptation strategies. See U.S. Global Climate Change Research 

Program, 2014 National Climate Assessment (2014), 

http://nca2014.globalchange.gov/report [hereinafter NCA]; National 

Academies Press, America's Climate Choices (20 11 ), 
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http:/ /www.nap.edu/download.php?record _id= 12781 #. Both of these 

reports developed through reviewing other synthesis reports, 

incorporating U.S.-specific peer-reviewed literature, and using technical 

inputs of those in the scientific community. 

Some of these effects in the United States have already been 

observed. For example, "U.S. average temperature has increased by 

1. 3 op to 1. 9°F since record keeping began in 189 5; most of this increase 

has occurred since about 1970. The most recent decade was the nation's 

warmest on record." J. Walsh et al., Our Changing Climate, Climate 

Change Impacts in the United States: The Third National Climate 

Assessment 28 (2014). The report is transparent about the various factors 

involved with climate variability, describing the complexities of 

characterizing a system that is nonlinear, with different types of temporal 

responsiveness. !d. (observing that "[b ]ecause human-induced warming 

is superimposed on a naturally varying climate, the temperature rise has 

not been, and will not be, uniform or smooth across the country or over 

time.") 

Extreme weather events such as heat waves and hurricanes have 

also become more intense and occur in greater frequency. !d. at 38 

(describing the frequency of record-breaking events in the Midwest, the 
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Southwest, and the East Coast); id. at 41 (describing increase since the 

early 1980s of the intensity, frequency, and duration of North Atlantic 

hurricanes). The latter phenomena, the report acknowledges, may not be 

related to increased greenhouse gas emissions, given the complexity of 

the relationship between rising ocean temperatures and hurricanes, id. at 

41-42; additional research in this area, however, is still being conducted. 

Globally rising sea levels, discussed earlier in this brief, also affect 

the United States. For example, based on data collected from the coast of 

North Carolina (and elsewhere), the North Atlantic Ocean has risen 

markedly in the last century. !d. at 45. As the 2014 Our Changing 

Climate Report observes, "[n]early 5 million people in the U.S. live 

within 4 feet of the local high-tide level (also known as mean higher high 

water). !d. In the next several decades, storm surges and high tides could 

combine with sea level rise and land subsidence to further increase 

flooding in many of these regions." !d. Finally, the United States is 

affected by the ocean acidification caused by increased emissions of 

carbon dioxide. Ocean acidification occurs because some of our excess 

carbon dioxide ends up getting absorbed by oceans, in tum, lowering 

ocean pH levels. See id. at 49, Fig. 2.30 (illustrating the close 

relationship between rising levels of carbon dioxide in the atmosphere 
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and lowered ocean pH). Indeed, "the current observed rate of change is 

roughly 50 times faster than known historical change." This presents a 

problem for shellfish, corals, and zooplankton, by making it more 

difficult to make their calcified structures. These animals are essential 

elements of the marine food chain, and loss of these populations can put 

at risk many of the marine animals upon which U.S. citizens rely upon 

for protein and the fishing industry depends upon for its existence. 

A number of consensus reports have also attempted to synthesize 

the results of available scientific studies on effects of climate change in 

particular regions of the United States. See NOAA, National 

Environmental Satellite, Data, and Information Service, Regional 

Climate Trends and Scenarios for the U.S. National Climate Assessment 

(2013), 

http://www .nesdis .noaa. gov /technical_reports/ 14 2 _Climate_ Scenarios .ht 

ml. All of these reports show the differing effects of climate change 

effects in different regions of the United States; these studies explored 

changes in impacts such as temperature changes (including extreme 

temperature events), precipitation changes (including extreme 

precipitation events), water levels, and ice cover. See generally NOAA, 

National Environmental Satellite, Data, and Information Service, 
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Regional Climate Trends and Scenarios for the U.S. National Climate 

Assessment, Regional Climate Trends and Scenarios for the U.S. 

National Climate Assessment: Part 9. Climate of the Contiguous United 

States (2013) (compiling the results of the individual geographic reports 

on climate change in the United States). 

B. Our Current Models Project Increasing Impacts Unless 

We Reduce Greenhouse Gas Emissions 

We recognize that making projections of future climate changes 

can be challenging. However, we can expect the impacts of climate 

change to increase with increased atmospheric concentrations of 

greenhouse gases. To make projections of future likely impacts, we do 

three things. See National Academies Press, America's Climate Choices 

19 (20 11 ). First, we have to develop different scenarios of how actual 

emissions are likely to evolve in the future based on specific assumptions 

about future social, economic, technological, and environmental changes. 

Next, we have to use the same climate models, capturing our 

understanding of interrelationships between greenhouse gases and 

climate effects, described earlier to estimate how climate patterns would 

evolve based on these emissions scenarios. To make these results useful 

for policy makers, we also often have to assess the impacts associated 
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with these modeled climate changes based on other information about the 

vulnerability of various parts of our Earth's system, including human and 

biological aspects. !d. at 20. 

As scientists, we address these complexities by using many state

of-the-art climate and earth system models, and also modeling multiple 

potential scenarios in order to provide as comprehensive a picture as 

possible; we also continuously refine our models using empirical data 

and improved theoretical understanding. This is why we often present 

these future projections of climate given multiple well-described 

emissions scenarios laid out, to provide transparency regarding how 

potential assumptions can change the likelihood of particular impacts and 

to allow other scientists to test these results against their own research. 

This is also why we have been able to improve our models, through this 

process of constant testing and refinement. What this means is that while 

science is indeed an iterative process, we end up developing a better 

understanding of potential risks over time. 

A number of impacts are projected to occur even under a range of 

potential increased emissions scenarios and even using different climate 

models. These similar results, as mirrored by different assumptions and 

different studies, suggest to us that we as a society will be affected by 
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these impacts unless greenhouse gas emissions levels are addressed. See, 

e.g., NCA at 33 ("Models unequivocally project large and historically 

unprecedented future warming in every region of the U.S. under all of the 

scenarios used in this assessment. The amount of warming varies 

substantially between higher versus lower scenarios, and moderately 

from model to model, but the amount of projected warming is larger than 

the model-to-model range" and exploring the likelihood of particular 

impacts based on differences between predictions made by different 

models.). 

Such probable impacts, based on their reoccurrence in different 

modeled scenarios, were described in the National Academies Press 

synthesis report, America's Climate Choices (20 11 ). They include the 

following observations, all based upon other studies and reports: 

D Increasing intensity, frequency, and duration of heat waves in the 

United States, id. at 22 (citing IPCC, Climate Change 2007 

Working Group 1 Report: Summary for Policymakers (2007)); 

D Rising sea levels leading to large effects on U.S. coastal 

infrastructure, beach erosion, wetland loss, and vulnerability to 

storm surge flooding in coastal regions, id. (citing R. J. Nicholls & 

32 

ED_000738_00004032-00033 



A. Cazenave, Sea-level Rise and Its Impact on Coastal Zones, 328 

Science 1517-20 (2010); 

D Submerging of many coastal and island features, id. at 23 (citing 

U.S. Global Change Research Program, Global Climate Change 

Impacts in the United States (2009), at 62-63 and references 

therein); 

D Bleaching and stressing of coral reefs in the Florida Keys, Hawaii, 

and U.S. island possessions, already occurring because of pollution 

and overfishing, but exacerbated by climate effects of heat stress 

and ocean acidification, id. (citing U.S. Global Change Research 

Program, Global Climate Change Impacts in the United States 

(2009), at 84-85, and National Academies of Sciences, Ocean 

Acidification: A National Strategy to Meet the Challenges of a 

Changing Ocean (2010)); 

D Increasing desertification and drying of the Southwest, leading to 

additional pressures on existing water sources, id. (citing U.S. 

Global Change Research Program, Global Climate Change Impacts 

in the United States (2009), at 47, 83, and references therein); 

D Changing agricultural dynamics in response to changes in carbon 

dioxide levels, temperature, and precipitation, as well as potential 

33 

ED_000738_00004032-00034 



increases in weeds, pests, and diseases, id. (citing U.S. Global 

Change Research Program, Global Climate Change Impacts in the 

United States (2009), at 71-78); 

D Increasing forest fire risk in the West, id. (citing A. L. W esterling 

& B. P. Bryant, Climate Change and Wildfire in California, 81 

Climatic Change 1-19 (2008)); 

D Increasing threats to endangered species, id. (citing National 

Research Council, Ecological Impacts of Climate Change (2008)); 

D Rising exposure to public health risks such as heat stress, elevated 

tropospheric ozone pollution, diseases, and extreme weather 

events, id. (citing U.S. Global Change Research Program, Global 

Climate Change Impacts in the United States (2009), at 89-98); see 

also EPA, Climate Change in the U.S.-Benefits of Global Action 

(2015), at 24, 27, https://www.epa.gov/sites/production/files/2015-

06/ documents/ cirareport. pdf. 

D Reduction in agricultural yields and economic harm to our 

agricultural sector. See EPA, Climate Change in the U.S.

Benefits of Global Action at 60-61 (20 15), 

https :/ /www. epa.gov I sites/production/files/2 0 15-

06/ documents/ cirareport. pdf. 
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These probable impacts alone give us cause for concern, particularly 

since there are signs that many of these impacts have already become 

noticeable. We find it troubling that substantial portions of our coasts 

will be submerged with further climate change, that water security and 

ecosystems in the U.S. West will be compromised by unprecedented 

warming, that strengthening major hurricanes may become the norm, that 

the health of Americans will suffer many climate-related stresses, that the 

ability of the planet to feed its growing populations will be compromised, 

and that whole island nations will be forced to move their populations as 

the habitable portions of their homelands become gradually, and 

eventually entirely, submerged. All of these concerns are supported by 

our science, and our confidence in this science has only strengthened 

with time and additional research. 

Yet these probable impacts, understood because of scientific study, do 

not capture risks posed by climate change that have not been studied yet 

or anticipated. While we have tested and refined the predictive capacity 

of our existing models using empirical data, we also do not know if levels 

of carbon dioxide unprecedented in recorded human history (and, in fact, 

in millions of years) could lead to additional effects that we cannot even 
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foresee. Thus, if anything, we expect that our existing models provide a 

conservative projection of events to come. 

IV. Reductions in Carbon Dioxide Emissions Provide Additional 

Societal Benefits 

Science also indicates that the Clean Power Plan will do more than 

help us avoid, or at least mitigate, serious climate impacts to our nation 

and fellow citizens. Addressing the carbon emissions resulting from 

power plants will also lead to a number of what are called "co-benefits." 

That is, the sorts of measures encouraged by the Clean Power Plan

reduction in carbon emissions from power plants and increased use of 

energy efficiency and renewable energy-will also lead to reductions in 

other pollutants, in ways that will have positive effects on human health. 

This is because the process of fossil fuel combustion leads to emissions 

of other pollutants with known health risks. In this way, the Clean Power 

Plan would yield positive benefits to human health. 

Fossil fuel combustion produces emissions of various pollutants, 

especially nitrogen oxides (from all combusted fuels), sulfur dioxide 

(from coal combustion), and mercury (from coal combustion). These 

pollutants have direct effects on human health. In addition, nitrogen 

oxides contribute to the formation of ground-level ozone "smog" and 
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nitrate particulate matter, both of which have known health impacts. 

Sulfur dioxide also contributes to particulate matter by forming 

particulate sulfates. As such, the co-benefits of the Clean Power Plan 

include reductions in nitrogen oxides, sulfur dioxide, mercury, ozone, and 

particulate matter (and the health benefits related to those reductions), in 

addition to the carbon dioxide focus of the Clean Power Plan. 

In the past decade, these co-benefits have been increasingly 

recognized as a key part of climate mitigation strategies. See, e.g., Greg 

Nemet et al., Implications of Incorporating Air-Quality Co-Benefits into 

Climate Change Policymaking. 5 Environ. Res. Lett. 1-9 (20 1 0) 

(summarizing 37 peer-reviewed studies estimating the air quality co

benefits of climate change policy). An earlier meta-study of 37 peer

reviewed studies of co-benefits found a range of $2 to $14 7 in benefits 

per ton of carbon emissions reduced. !d. This wide range was in large 

part due to the wide variety of potential scenarios explored by 

independent researchers as well as the different types of co-benefits 

examined, but also to the ongoing refinement of the modeling methods 

themselves. 

These co-benefit modeling methods, too, have been improving, 

based on our scientific process of refining these models based upon 
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developing observational data. And several recent studies have modeled 

these co-benefits in additional detail. One example is a recent study that 

used a high-resolution electrical grid model to examine how four 

different energy efficiency/renewable energy scenarios would play out in 

the Mid-Atlantic and Lower Great Lakes of the United States. See 

Jonathan J. Buonocore et al., Health and Climate Benefits of Different 

Energy-Efficiency and Renewable Energy Choices, 6 Nature Climate 

Change 100-107 (20 16). The researchers found that all of these scenarios 

led to benefits that could result in U.S. $5.7-$210 million (in total) in 

savings due to, among other factors, health benefits arising from 

reduction in other pollutants (such as nitrogen oxides and sulfur dioxides, 

both of which contribute to respiratory problems) associated with fossil 

fuel combustion. !d. at 100. Indeed, this study was limited in its 

exploration of health benefits, because it did not conduct a fulllifecycle 

analysis of the process of fossil fuel combustion, such as fossil fuel 

extraction, facility construction and decommissioning, and waste 

disposal. !d. at 103. As such, we expect even integrated model 

assessments such as this one to provide a conservative estimate of the co

benefits that would be achieved by a move towards renewable energy and 

energy efficiency measures as encouraged by the Clean Power Plan. 
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Another similar study, which addressed the effect of climate 

mitigation strategies over the entire United States, finds similar ranges of 

co-benefits. See Tammy M. Thompson et al., A Systems Approach to 

Evaluating the Air Quality Co-Benefits of U.S. Carbon Policies, 4 Nature 

Climate Change 917-923 (2014). The researchers examined three 

possible climate mitigation scenarios. They found that the health co

benefits alone, monetized following recent regulatory analysis methods, 

could range from 26 percent of the cost of the policy to approximately 

ten times the cost of the policy. !d. Yet another study, focusing on co

benefits from reductions in fine particulate matter from carbon controls 

both targeted to the energy sector and economy-wide, explored regional 

variation between the "capture" of those health benefits. They concluded 

that a carbon policy similar to the Clean Power Plan, focused on the 

energy sector, could achieve a median benefit of $8 per ton of carbon 

from the reductions in fine particulate matter alone, using a valuation 

method that approximated real economic costs. See Rebecca K. Saari et 

al., A Self-Consistent Method to Assess Air Quality Cobenefits from U.S. 

Climate Policies, 65 J. Air & Waste Mgmt Ass'n 74-89 (2015);see also 

Charles T. Driscoll et al., U.S. Power Plant Carbon Standards and Clean 

Air and Health Co-Benefits, 5 Nature Climate Change 5, 535-540 (2015) 
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(finding immediate regional and local health co-benefits resulting from 

the fine particulate matter and ozone concentration reductions associated 

with three alternative scenarios for U.S. power plant carbon standards). 

These studies suggest to us that policy strategies such as the Clean 

Power Plan will not only help us avoid, or at least reduce, the negative 

impacts predicted to arise from climate change, but also do so in a way 

that achieves additional significant health and economic benefits. 

V. Actions Such As the Clean Power Plan Are Necessary to 

Address Climate Change While Providing Additional Societal 

Benefits 

As we stated from the outset, we are not lawyers or policymakers. 

Yet as members of society, we are worried about the societal implications 

of our own scientific findings. We view the Clean Power Plan, and its 

promise as an effective tool for reducing one of the primary sources of 

anthropogenic carbon, as a welcome tool for preventing and reducing the 

negative impacts of human-caused climate change. Accordingly, we 

write in support of the Clean Power Plan. 

The Clean Power Plan is designed to achieve unprecedented 

reductions in greenhouse gas emissions from the electricity sector. 

According to EPA's estimates, the Clean Power Plan, in conjunction with 
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existing preexisting trends such as the phase-out of older high emitting 

plants and low natural gas prices, will achieve a 32 percent reduction in 

greenhouse gases from the power sector under both a rate-based approach 

and the latter a mass-based approach. 80 Fed. Reg. at 64,736. No other 

policy vehicle currently exists that will achieve such large reductions in 

greenhouse gases within the U.S. electricity sector. 

Conclusion 

For the foregoing reasons, we write in support of upholding the 

Clean Power Plan. 

Dated April 1, 2016 

/s/ Stephanie Tai 

Stephanie Tai3 

Certificate of Compliance 

3 Steph Tai would like to express appreciation for their research assistant, 

Christopher A vall one, for his help on this brief. 
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Pursuant to Rule 32(a)(7)(C) of the Federal Rules of Appellate 

Procedure and Circuit Rules 32(a)(l) and 32(a)(2)(C), I hereby certify 

that the foregoing Brief of Amicus Curiae Climate Scientists in Support 

of Respondents contains 5863 words, as counted by a word processing 

system that includes headings, footings, quotations, and citations in the 

count, and therefore is within the word limit set by the court. 

Dated: April 1, 2016 

/s/ Stephanie Tai 

Stephanie Tai 
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Certificate of Service 

I hereby certify that, on this 1st day of April 2016, a copy of the 

foregoing Brief of Amicus Curiae Climate Scientists in Support of 

Respondents was served electronically through the Court's CM/ECF 

system on all ECF -registered counsel. 

/s/ Stephanie Tai 

Stephanie Tai 
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Addendum: Amici Background and Experience 

David Battisti is the Tamaki Professor of Atmospheric Sciences at 

the University of Washington. He has a Ph.D. from the University of 

Washington in the field of atmospheric sciences. He has been involved in 

the field of climate dynamics and climate change since 1984 and his 

research involves climate variability (El Nino, drought in the Sahel, 

decadal variability in the climate system), paleoclimate (abrupt climate 

change during the last glacial period), dynamics of climate change, and 

the impact of climate change on global food production. He served for 

three years on the NAS Committee for Climate Research and for six 

years was co-chair of the United States Climate Variability and 

Predictability Science Steering Committee. He is a Fellow of the 

American Meteorological Society and the American Geophysical Union. 

Marshall Burke is an assistant professor in the Department of Earth 

System Science, and Center Fellow at the Center on Food Security and 

the Environment at Stanford University. His research focuses on social 

and economic impacts of environmental change. His work has appeared 

in both economics and scientific journals, including recent publications in 

Nature, Science, the Proceedings of the National Academy of Sciences, 

and the Review of Economics and Statistics. He holds a Ph.D. in 
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Agricultural and Resource Economics from U.C. Berkeley, and a B.A. in 

International Relations from Stanford. 

Ken Caldeira is a climate scientist at the Carnegie Institution for 

Science's Department of Global Ecology and Professor (by courtesy) in 

the Stanford University Department of Earth System Science. He studies 

the global carbon cycle; marine biogeochemistry and chemical 

oceanography; land-cover and climate change; the long-term evolution of 

climate and geochemical cycles; and energy technology. He received his 

B.A. from Rutgers College and both his M.S. (1988) and Ph.D. (1991) in 

atmospheric sciences from New York University. 

Noah Diffenbaugh is an associate professor and Senior Fellow at 

Stanford University. He is currently Editor-in-Chief of the peer-review 

journal Geophysical Research Letters. He has served as a Lead Author 

for the IPCC and as a member of the National Academy of Sciences Ad 

Hoc Committee on Effects of Provisions in the Internal Revenue Code on 

Greenhouse Gas Emissions. He is a recipient of the James R. Holton 

Award from the American Geophysical Union and has been recognized as 

a Kavli Fellow by the National Academy of Sciences. He received his 

B.S. and M.S. degrees from Stanford University in 1997, and his Ph.D. 

from U.C. Santa Cruz in 2003. 
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William E. Easterling III is the Dean of the College of Earth and 

Mineral Sciences and Professor of Geography and Earth System Science 

at Penn State University. He was trained as an economic geographer and 

climatologist and holds three degrees from the University of North 

Carolina at Chapel Hill. He is an internationally recognized expert on 

how climate change likely will affect the Earth's food supply and was 

nominated by the White House to serve as a convening lead author on the 

IPCC Fourth Assessment Report's Chapter on Food, Fibre, Forestry, and 

Fisheries. The authors of the IPCC Assessment Report were co-awarded 

the 2007 Nobel Peace Prize with former Vice President Al Gore. He is 

also a Fellow of the American Association for the Advancement of 

Science, has authored more than 80 refereed scientific publications in the 

area of food and climate, has testified before the House Committee on 

Science and Technology on climate change, and has chaired or served on 

numerous international and national committees, including those of the 

United Nations, National Research Council, National Science 

Foundation, the U.S. Department of Energy and many other federal 

agencies. 

Christopher Field is the founding director of Carnegie Science's 

Department of Global Ecology and Melvin and Joan Lane Professor for 
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Interdisciplinary Environmental Studies at Stanford University. His 

research focuses on climate change, ranging from work on improving 

climate models to prospects for renewable energy systems. From 2008 to 

2015, he was co-chair of Working Group II of the IPCC, where he led the 

work on two IPCC reports. His Ph.D. is from Stanford University. His 

recognitions include election to the National Academy of Sciences, the 
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INTRODUCTION 

In Massachusetts v. EPA, 549 U.S. 497 (2007), several of the 

present Amici filed an amicus curiae brief urging the United States 

Supreme Court to recognize that EPA has the authority- andre

sponsibility- under the Clean Air Act to regulate as "air pollutants" 

the greenhouse gases that cause climate change. The Court agreed. 

That was ten years ago. 

The ten years since have seen largely unchecked emissions and 

accumulating evidence that the pace of change and the resulting 

harm are worse than we then understood. After ten years, the prom

ise of Massachusetts has not been fully realized. The rule challenged 

here is part of EPA's conscientious effort to implement the mandate 

of Massachusetts. 

Amici are41 groups representing the abundant diversity with

in and among the Christian and Jewish faiths. Despite that 

diversity, Amici share a fundamental religious commitment to pro

tect human and all other living beings. That commitment compels 

them to speak out in support of EPA's effort to combat the climate 

crisis. Amici submit this brief to underscore the monumental scale of 

the problem and to place in that context the rule challenged by Peti

tioners here. 

RULE 29 STATEMENT 

No party's counsel authored this brief in whole or in part. No 

party, or any party's counsel, contributed any money that was in

tended to fund preparing or submitting this brief. No person, other 
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than Amici or their counsel, contributed money that was intended to 

fund preparing or submitting this brief. 

Because of the large number of Amici, their Statements of In

terest are set forth at the end of this brief. 

ARGUMENT 

I. We face a moral imperative to protect the Earth and 
all its in habitants from a climate crisis of our own 
making. 

Amici's rei igious traditions emphasize a moral obi igation of re

sponsibility to care for the natural world and for our fellow humans, 

particularly the most vulnerable among us. Climate change presents 

an acute threat to both. The rule challenged here, Carbon Pollution 

Emission Guidelines for Existing Stationary Sources: Electric Utility 

Generating Units, 80 Fed. Reg. 64,661 (Oct. 23, 2015) ("Rule"), is 

necessary, but not sufficient, to carry out our responsibility to mod

erate or avoid climate change's worst consequences. 

As the rulemaking record demonstrates, theevidenceofclimate 

change and our contribution to it is undeniable. In 2009, following 

Massachusetts, EPA issued Endangerment and Cause or Contribute 

Findings for Greenhouse Gases Under Section 202(a) of the Clean Air 

Act, 74 Fed. Reg. 66,496 (Dec. 15, 2009) ("Endangerment Finding"). 

The Endangerment Finding was based on a large body of compelling 

science demonstrating that the then-current concentrations of 

greenhouse gases in the atmosphere would endanger the public 

health and welfare of current and future generations in the United 

States. EPA revisited that evidence in developing the Rule, but it al-
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so noted that, since the record for the Endangerment Finding closed, 

"the climate has continued to change, with new records being set for 

a number of climate indicators such as global average surface tem

peratures, Arctic sea ice retreat, C02, concentrations, and sea level 

rise." 80 Fed. Reg. at 64,683 (reviewing major scientific assessments 

since 201 0). For example, according to projections by the National 

Research Council since the Endangerment Finding, without a reduc

tion in emissions, C02 concentrations by the end of the century 

would increase to levels that the Earth has not experienced for more 

than 30 million years. /d. at 64,684. 

Evidence of the accelerating pace of change has continued to 

mount since EPA adopted the Rule. The National Oceanic and At

mospheric Administration ("NOAA") has made several recent 

findings about the acceleration of climate change. It recently an

nounced that 2015-2016 was the warmest winter on record in the 

contiguous United States, NOAA, Winter was record warm for the 

contiguous U.S. (March 8, 2016), <http://www.noaa.gov/winter-was

record-warm-contiguous-us>, and that February 2016 temperatures 

exceeded normal to a greater degree than any month since records 

began to be kept in 1880, NOAA National Centers for Environmental 

Information, State of the Climate: Global Analysis for February 2016 

(March 2016), <http://www.ncdc.noaa.gov/sotdglobal/201602>. It also 

found that 2015 saw the largest year-to-year increase in atmospheric 

concentrations of C02 since measurements began in 1958. NOAA, 

Record annual increase of carbon dioxide observed at Mauna Loa for 
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2015 (March 9, 2016), <http://www. noaa.gov/record-an n ual-i ncrease

ca rbon-d ioxide-observed-mau na-loa-2015>. 

Climate change promises to transform the face of our planet in 

ways that will have profound consequences for pub I ic health and 

welfare and will dramatically alter ecosystems. Climate-induced or 

exacerbated harms include rising sea levels, flooding, drought, de

pleted snow pack and water sup pi ies, wildfires, storms, heat waves, 

exacerbated air pollution, proliferation of pests and weeds, migration 

of infectious diseases, and destruction or transformation of a variety 

of ecosystems and habitats. 1 See 80 Fed. Reg. at 64,683-86. 

1 A host of studies beyond those relied on by EPA, including consid
erable research pub I ished since the Rule was adopted, further attest 
to the array of harms likely to be caused by climate change. See, e.g., 
Robert M. DeConto & David Pollard, Contribution of Antarctica to 
past and future sea-level rise, 531 Nature 591 (Mar. 31, 2016) ("Ant
arctica has the potential to contribute more than a metre of sea-level 
rise by 2100 and more than 15 metres by 2500, if emissions continue 
unabated."); Mathew E. Hauer et al., Millions projected to be at risk 
from sea-level rise in the continental United States, Nature Climate 
Change (Mar. 14, 2016) (sea level rise), available at <http://www. 
natu re.com/ncl imate/jou rnal/vaop /ncu rrent/full/ncl imate2961.html>; 
Nat'l Academies of Sciences, Engineering, & Medicine,Attributionof 
Extreme Weather Events in the Context of Climate Change (prep ubi i
cation ed. 2016) (extreme weather events), available at 
<http://www. nap.ed u/catalog/21852/att r ibu t ion-of-extreme-weather
events-in-the-context-of-climate-change>; I man Mallakpou r & Ga
briele Villarini, Letter, The changing nature of flooding across the 
central United States, 5 Nature Climate Change 250 (2015) (flood
ing), avai fable at <http://www. natu re.com/ncl i mate/jou rna I 
/v5/n3/pdf/nclimate2516.pdf>; Justin Sheffield & Eric F. Wood, Pro
jected changes in drought occurrence under future global warming 
from multi-model, multi-scenario, IPCCAR4simulations, 31 Climate 
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In sum, humanity is causing a potentially catastrophic trans

formation of the climate with grave consequences for the Earth and 

all of its inhabitants. Amici firmly believe that it is our responsibility 

to do all that we can to limit the damage. Amici's religious traditions 

recognize a moral obi igation to protect both the natural world and 

humanity- particularly the least fortunate- from this disaster of 

our own making. 

Amici's spiritual traditions compel them to preserve and pro

tect the natural environment, as stewards of creation. See Genesis 

2:15,9:9-10, 9:12-17; Kohelet Rabbah 7:13 ("See to it that you do not 

spoil or destroy My world, for if you do, there will be no one to repair 

it after you."). Understanding that creation includes all species, ami

ci recognize a human responsibility to be caretakers of the climate, 

air, water, and the entire natural world. See, e.g., Address of His All 

Holiness Patriarch Bartholomew at the Environmental Symposium, 

Saint Barbara Greek Orthodox Church, Santa Barbara, Cal., (Nov. 8, 

Dynamics 79 (2008) (drought); Philip W. Mote, Climate-Driven Vari
ability and Trends in Mountain Snowpack in Western North 
America, 19 J. of Climate 6209 (2006) (depleted snowpack and water 
supplies); R. Barberoet al., Climate change presents increased poten
tial for very large fires in the contiguous United States, 24 lnt'l J. of 
Wildland Fire892 (2015) (wildfire); Kenneth F. Raffaet al., Respons
es of Tree-killing Bark Beetles to a Changing Climate, in Climate 
Change and Insect Pests 173 (Ch rister Bjorkman & Pekka M iemela, 
eds., 2015) (pests); D. Campbell-Lend rum et al., Climatechangeand 
vector-borne diseases: what are the implications for public health re
search and policy? 370 Philosophical Transactions Royal Society B 
(Feb. 16, 2016) (vector-borne disease), available at 
<http://rstb. royalsocietypubl ish ing.org/content/370/1665/20130551 >. 
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1997) ("For humans to cause species to become extinct and to destroy 

the biological diversity of God's creation ... for humans to degrade 

the integrity of Earth by causing changes in its climate, by stripping 

the Earth of its natural forests, or destroying its wetlands ... for 

humans to injure other humans with disease ... for humans to con

taminate the Earth's waters, its land, its air, and its life, with 

poisonous substances ... these are sins."). In his 2015 encyclical, 

Pope Francis wrote that Genesis2:15 calls for "a relationship of mu

tual responsibility between human beings and nature. Each 

community can take from the bounty of the earth whatever it needs 

for subsistence, but it also has the duty to protect the earth and to 

ensure its fruitfulness for coming generations." Pope Francis, "On 

Care for Our Common Home," Laudato Si 1J 67 (May 24, 2015) 

(" Laudato Si''). 

Climate change represents an ecological crisis of unprecedent

ed scale and severity. It threatens to profoundly disrupt the Earth's 

ecosystems on a vast scale, from northern boreal forests threatened 

by unprecedented pest infestations to tropical coral reefs declining in 

warming and acidifying oceans. Amici and their co-religionists have 

repeatedly spoken out about our duty as stewards of the Earth to 

minimize the potential ecological devastation wrought by climate 

change. See, e.g., Statement of the Rev. MarkS. Hanson, Presiding 

Bishop, Evangelical Lutheran Church in America, before the Senate 

Environment and Public Works Committee (June 2007) ("God's ex

hortation to us to till and keep the earth (Genesis 2:15) urges us to 
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action in the face of a growing body of evidence from scientists 

around the world that global warming is threatening the future of 

creation, and the health and well-being of our children and all living 

things."); Laudato Si 1{1{23-24. 

The ecological crisis brings with it a human crisis. One of the 

foundational tenets of Amici's religious traditions is the moral obli

gation to protect and assist the poor, powerless, and dispossessed. 

See, e.g., Matthew 25:35; Deuteronomy 15:11; Psalms 22:24. Climate 

change threatens human health and welfare, particularly for those 

living in poverty and the least powerful. Theconsequencesofclimate 

change are distributed neither evenly nor proportionally to the fruits 

of the economic activity that produces carbon emissions. 

Quite the contrary, the impacts of climate change fall most 

heavily on those least able to bear the burden. See U.S. Conf. of 

Cat hoi ic Bishops, Letter to EPA Administrator Gina McCarthy (July 

30, 2014) (commenting on the Rule; "Too frequently we observe the 

damaging impacts from climate-related events in the United States 

and across the globe, particularly on poor and vulnerable communi

ties."); U.S. Conf. of Catholic Bishops, Global Climate Change: A Plea 

for Dialogue, Prudence and the Common Good (June 15, 2001) 

("[T]hecommon good requires solidarity with the poor who are often 

without the resources to face many problems, including the potential 

impacts of climate change."); Letter from 14 Chicago Ministers to 

President Barack Obama (July 1, 2015) (comments in support of the 

Rule; referring to "countless evidence that shows how cl imatechange 
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disproportionally impacts African Americancommun ities, particular

ly when it comes to public health"); Laudato Si 1J 48 ("[T]he 

deterioration of the environment and of society affects the most vul

nerable people on the planet: 'Both every day experience and 

scientific research show that the gravest effects of all attacks on the 

environment are suffered by the poorest."). Low-income and margin

alized communities are the least able to bear the costs of adapting to 

change, such as by relocating settlements to avoid rising sea levels. 

National Council of Churches, Climate and Church: How Global 

Climate Change Will Impact Core Church Ministries 9 (2008) ("Cli

mate and Church"). Many of the nations of the developing world are 

located in the tropics and will experience the acute consequences of 

rising temperatures and extreme weather events. 

The impacts of the warming climate will be felt unequally 

within this country as surely as between developed and developing 

nations.2 As we saw vividly during Hurricane Katrina, low-income 

communities in the United States too are at the greatest risk from 

climate change. They are least able to adapt to climate disasters and 

the least able to absorb its day-to-day costs. See Vien Truong, 

Addressing Poverty and Pollution: California's SB 535 Greenhouse 

2 Low income communities and communities of color are also dispro
portionately exposed to the conventional pollutants generated by 
fossil-fuel-fired power plants. See, e.g., Black Leadership Forum et 
al., Air of Injustice 6 (2002) (68 percent of African Americans live 
within 30 miles of a power plant, as compared with 56 percent of 
Caucasians), avai fable at <http://www.energyj ustice. net/files/coai/Ai r 
_of_l nj ust ice.pdf>. 
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Gas Reduction Fund, 49 Harv. Civil Rights-Civil Liberties L. Rev. 

493, 497-99 (2014); Climate and Church at 9. Severe heat waves are 

magnified in urban "heat islands" where many low-income 

Americans live, and they kill those unable to afford air conditioning. 

Alyson Kenward et al., Summer in the City: Hot and Getting Hotter 

(2014) ("Summer in the City"), available at <http://assets.climate 

central.org/pdfs/U rban Heat lsland.pdf>. Ozone pollution intensified 

by rising temperatures exacerbates asthma, which 

disproportionately affects low incomecommunities and communities 

of color. See Jane E. Miller, The Effects of Race!Ethnicity and 

Income on Early Childhood Asthma Prevalence and Health Care Use, 

90 Am. J. Pub. Health. 428 (2000); Summer in the City at 17-18. And 

Alaskan nativecommunitiesare unable to relocate toescapeclimate

induced rising sea levels and coastal erosion. See Native Viii. of 

Kivalina v. Exxon Mobil Corp., 696 F.3d 849 (9th Cir. 2012); see also 

Testimony of the Most Rev. Katharine Jeffers Schori, Presiding 

Bishop of the Episcopal Church, before the Senate Environment and 

Pub I ic Works Committee (June 2007) (noting that "CI imatechange is 

also disproportionately affecting indigenous cultures."). 

Accordingly, Amici and their members and leaders have re

peatedly and insistently spoken forcefully about the need to take 

immediate action to combat climate change. See, e.g., Laudato Si 1J 

26 ("There is an urgent need to develop policies so that, in the next 

few years, the emission of carbon dioxide and other highly polluting 

gases can be drastically reduced, for example, substituting for fossil 
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fuels and developing sources of renewable energy."); Climate and 

Church at 11-12 ("The reality of this growing crisis calls for the 

church to be not just reactive in its response to global cl imatechange 

but to prescribe to the world a need to reduce carbon emissions in 

order to prevent the catastrophic impacts of global climate change."). 

Amici's solicitude for the natural world and for those who suffer 

most from en vi ron mental degradation is shared by adherents and 

authorities from many other religious traditions, who have accord

ingly called for action to combat climate change. See, e.g., Buddhist 

Climate Change Statement to World Leaders 2015 (Oct. 29, 2015), 

<http://gbccc.org/>; A Hindu Declaration on Climate Change (Nov. 

23, 2015), <http://www.h inducl imatedeclaration2015.org/engl ish>; 

Islamic Declaration on Global Climate Change (last visited Mar. 31, 

2016), <h ttp://islam iccl i matedecla ration .orglislam ic-decla rat ion-on

global-climate-change/>. 

II. The Rule is a crucial step to mitigate climate change, 
but contrary to Petitioners' contention, it is an 
incremental, not radical, one. 

Amici fully support EPA's diligent effort and agree that the 

Rule is an essential part of fu Ifill ing our collective obi igation to cur

tail climate change. It is an important step, but it is hardly the 

radical leap that Petitioners portray. In fact, the Court should recog

nize that there is a valid argument to be made that the urgency of 

the problem demands more aggressive action. 

The Rule is in line with the Supreme Court's decisions recog

nizing that climate-forcing pollutants such as C02 are "air 
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pollutants" subject to the Clean Air Act. See Massachusetts, 549 U.S. 

at 528-29; Am. E lee. Power Co. v. Connecticut, 564 U.S. 410, 424 

(2011). Moreover, in American Electric Power, the Court held not just 

that EPA may regulate climate pollutants, but that EPA's statutory 

responsibility to control carbon pollutants displaced the federal 

common law of nuisance for carbon em iss ions. 564 U.S. at 425. After 

American Electric Power, the public can only rely on EPA to curtail 

those emissions; it cannot seek relief on its own through the courts. 

EPA has taken that responsibility seriously. The Rule is the 

latest, and perhaps most important, of several steps that EPA has 

taken to reduce carbon emissions. Amici participated in the adminis

trative process in support of the Rule and have repeatedly spoken 

out in support of it. See, e.g., U.S. Con f. of Cat hoi ic Bishops, Letter to 

EPA Administrator Gina McCarthy (July 30, 2014); Letter from 14 

Chicago Ministers (July 1, 2015); Testimony of Barbara Weinstein, 

Director of the Commission on Social Action of Reform Judaism and 

the Associate Director of the Rei igious Action Center of Reform Juda

ism (Feb. 7, 2014) (testimony at EPA public hearing on the Rule). 

Although Petitioners paint the Rule as revolutionary, it is in 

fact only an incremental step, albeit an important one, in reducing 

emissions of climate pollutants. The Rule is congruent with theexist

ingeconomicconditions that have been reducing utilities' relianceon 

coal as a fuel. U.S. Energy Information Administration, Natural gas 

expected to surpass coa I in mix of fuel used for U.S. power generation 

in 2016 (March 16, 2016), <http://www.eia.gov/todayinenergy 
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/detail.cfm?id=25392>. It acts at the margins to further encourage 

the ongoing move away from coal- the single most potent source of 

atmospheric carbon among fuels. See U.S. Energy Information Ad

ministration, Carbon Dioxide Emissions Coefficients (Feb. 2, 2016), 

<h ttps://www .eia.gov/envi ron men t/em issions/co2_vol_mass.cfm>. 

And it provides great flexibility to states and covered sources to 

chart their own routes to com pi iance. See, e.g., 80 Fed. Reg. at 

64,835-36 (describing "state measures" plan); id. at 64,665 (states 

have flexibility in planning and investing, facilitating clean energy 

innovation, and crafting their own emissions reduction trajectories). 

Indeed, as many commenters noted during the rule making, 

EPA could have gone further to reduce carbon emissions. See, e.g., 

Am. Lung Ass'n, Comment Letter (Dec. 1, 2014), Docket No. EPA

HQ-OAR-2013-0602-23044; Am. Academy of Pediatrics et al., Com

ment Letter (Dec. 1, 2014), Docket No. EPA-HQ-OAR-2013-0602-

23044; Union of Concerned Scientists, Comment Letter (Dec. 1, 

2014), Docket No. EPA-HQ-OAR-2013-0602-33893. The Rule relies 

heavily on inducing greater reliance on natural gas in establishing 

the performance standard. See 80 Fed. Reg. at 64,795-803; U.S. En

ergy Information Administration, Analysis of the Impacts of the 

Clean Power Plan 14 (May 2015) (analysis of the Rule prepared at 

the request of Rep. Lamar Smith), available at 

<http://www.eia.gov/analysis/requests/powerplants/cleanplan/pdf/po 

werplant.pdf>. Natural gas is a fossil fuel with its own significant 

carbon emissions, and its extraction, transportation, and storage in-
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valves potentially significant methane emissions, a greenhouse gas 

vastly more potent than C02. See, e.g., Anthony J. Marchese et al., 

Methane Emissions from United States Natural Gas Gathering and 

Processing, 49 Envtl. Sci. & Tech. 10,718 (2015). The Rule also gives 

states and covered sources long lead times to comply. See 80 Fed. 

Reg. at 64,855 (state plans to be submitted as late as September 

2018); id. at 64,864 (com pi iance periods for covered sources begin

ning in 2022 at the earliest). Until the Rule's compliance deadlines 

are reached, the emissions targeted by the Rule will continue una

bated and unmitigated. Because greenhouse gases have long 

lifetimes in the atmosphere, swift emission reductions are essential. 

/d. at 64,682 ("[E]mission reduction choices made today matter in de

termining impacts experienced not just over the next few decades, 

but in the coming centuries and millennia."). 

In sum, the Rule represents a compromise position. Given the 

profound urgency of the climate crisis, EPA could well have drawn 

the line differently, demanding greater and earlier reductions, as 

many suggested. Petitioners have the louder voice here, because they 

chose to sue. But the Court should not ignore the mill ions of Ameri

cans who individually, or through advocacy groups like Amici here, 

asserted the moral imperative to address the impending catastro

phes of climate change through strong and immediate action. 

13 

ED_000738_00004034-00022 



u 

CONCLUSION 

For the reasons above, Amici respectfully request that the 

Court deny the petitions. 

DATED: April 1, 2016 SHUTE, MIHALY & 
WEINBERGER LLP 

By: /s/ Matthew D. Zinn 
MATTHEW D. ZINN 

Attorneys for Amici Curiae 
Catholic Climate Covenant et al. 
in support of Respondents 

STATEMENTS OF INTEREST 

1. Catholic Climate Covenant, a project of the Catholic 

Rural Life, a 501(c)(3) nonprofit organization, helps Catholics 

respond to the moral call for action on climate change. The Covenant 

I ifts voices in the pub I ic arena, and works to reduce carbon footprints 

and share Catholic teaching on climate change through several 

programs in 31 states. 

2. Cat hoi ic Rural Life, a 501 (c)(3) nonprofit organization 

founded in 1923, is dedicated to improving the social, economic and 

spiritual lives of rural communities. CRL believes that global 

environmental issues, including climate change, place even greater 

demands on CRL to fulfill its mission of supporting and empowering 

rural people. 
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3. Evangelical En vi ron mental Network, a 501 (c)(3) 

nonprofit organization founded in 1993, is a ministry that educates, 

inspires, and mobilizes Christians in their effort to care for God's 

creation, to be faithful stewards of God's provision, and to advocate 

for actions and policies that honor God and protect the environment. 

4. National Council of Churches USA, a 501(c)(3) 

nonprofit organization, is the principal ecumenical organization in 

the United States with 35 Protestant, Orthodox, and Anglican 

member denominations with a combined membership of more than 

45 million Christians in nearly 100,000 congregations nationwide. 

The National Council considers the moral issues presented by 

climate change through the lens of long-standing social teaching and 

has adopted numerous policy statements calling for an immediate 

response to this threat. 

5. Coalition on the Environment and Jewish Life is an 

initiative of the Jewish Council for Public Affairs, a 501(c)(3) 

nonprofit organization that serves as the advisory body for the 16 

national and 125 local Jewish community relations organizations. 

COEJ L's priorities are to mobilize the Jewish community to address 

the climate crisis through advocacy and reducing greenhouse gas 

emissions. 

6. Church World Service, a 501(c)(3) religious 

organization founded in 1946, is an ecumenical relief, development, 

and refugee assistance ministry. Working in partnership with 

indigenous organizations in some 80 countries, CWS supports 
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sustainable self-help development, meets emergency needs, aids 

refugees, and helps address the root causes of poverty and 

powerlessness. CWS has responded to many disasters-hurricanes, 

floods, droughts, and wildfires-that are exacerbated by climate 

change. 

7. Union of Reform Judaism, a 501 (c)(3) nonprofit 

organization, is a network of 900 vibrant Jewish congregations 

across North America that include 1.5 million Reform Jews. The 

URJ approaches the issue of climate change inspired by Jewish 

tradition emphasizing that human dominion over nature does not 

provide a license to abuse the environment; rather we are called to 

"till and tend" God's Earth. 

8. Women of Reform Judaism, founded in 1913, is a 

501 (c)(3) nonprofit organization representing more than 65,000 

women in nearly 500 groups in North America and around the world. 

WRJ strengthens the voice of women worldwide and empowers them 

to create caring communities, nurture congregations, cultivate 

personal and spiritual growth, and advocate for and promote 

progressive Jewish values. 

9. National Baptist Convention of America, a 501 (c)(3) 

religious organization, is a fellowship of voluntary churches 

approximating one and half million African-American Baptists. The 

Convention seeks to positively influence the spiritual, educational, 

social, and economic conditions of all humankind. It has taken a 
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keen interest in climate change because of the disproportionate 

impacts on African Americans. 

10. Progressive National Baptist Convention, a 501 (c)(3) 

rei igious organization, is a Baptist denomination with an estimated 

membership of 2.5 million people that aims to unite African 

Americans to positively impact the community. Their work on 

climate change advances the mission of "I ifting our voice on behalf of 

the voiceless." 

11. Hazon, a 501(c)(3) founded in 2000, is the largest 

organization that works within and beyond the Jewish community to 

help create a healthier and more sustainable world for all. It has 

played a key role in catalyzing the Jewish Food Movement and in 

leading a range of organizations and leaders involved in Jewish 

Outdoor, Food, Farming and Environmental Education (JOFEE). 

12. Sisters of Mercy of the Americas, Institute 

Leadership Team, a 501(c)(3) nonprofit organization, is a 

congregation made up of about 3,000 Roman Cat hoi ic women 

religious, minister in educational and healthcare institutions, social 

service ministries and parishes throughout the United States and 

abroad. It has consistently called for climate action that takes into 

consideration the needs of the most vulnerable and marginalized 

people in the US and around the world. 

13. Maryknoll Sisters, a 501(c)(3) nonprofit organization, 

are more than 400 women religious missioners founded more than 

100 years ago. Maryknoll serves the poor and disadvantaged in more 
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than 20 countries around the world. Maryknoll is committed to 

fostering a mutually sustainable relationship with our one earth

including a healthier environment for the benefit of all on earth. 

14. Sisters of the Divine Compassion, a 501(c)(3) 

nonprofit organization, stands firmly with Pope Francis as witness to 

the collective need to end planet-destroying dependence on fossil 

fuels and change to clean energy. The Clean Power Plan offers the 

best chance of ending injustice from the use of fossil fuels which 

undermines the health of the planet and of people. 

15. The Columban Center for Advocacy and Outreach 

is the national advocacy office for the Missionary Society of St. 

Columban, a 501(c)(3) nonprofit organization. Their mission is to 

work towards a more just, peaceful, and environmentally sustainable 

world by engaging in the political process guided by their faith and 

the Gospel. Columbans have been at the forefront of protecting the 

environment from destructive practices and addressing the urgency 

of climate change. 

16. Cabri n i College, a 501 (c)(3) nonprofit organization, is a 

Catholic liberal-arts college dedicated to academic excellence, 

leadership development, and a commitment to social justice, founded 

by the Missionary Sisters of the Sacred Heart of Jesus in 1957. 

Cabrini College recognizes that lowering carbon emissions aligns 

with Pope Francis' response to climate change as expressed in the 

encyclical Laudato Si'. 
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17. Fordham University, a 501(c)(3) educational 

institution, is a Catholic and Jesuit University. Its traditions 

emphasize a moral obi igation of responsibility to care for the natural 

world and for our fellow humans. Inherent in the values of Fordham 

is the idea of cura personalis, or taking care of the whole person, of 

every person. 

18. University of San Diego, a 501(c)(3) academic 

institution, is a Catholic university founded in 1949. Its support of 

the Clean Power Plan is consistent with its national reputation as a 

good steward of the Earth and puts into action Pope Francis' vision 

for ecological citizens and leaders to engage the world in addressing 

urgent issues of the day. 

19. Center for Sustainability at Saint Louis University, 

a center of St. Louis University, which is 501 (c)(3) educational 

institution, was established in 2010 and offers degrees in 

environmental science, urban planning and sustainability. To 

support research development, the Center provides grants to SLU 

faculty who propose promising sustainability-related research ideas. 

20. Center for Human Rights and International 

Just ice, Boston College, is a center of Boston College, which is a 

501 (c)(3) educational institution. The Center recognizes climate 

change as a pressing moral challenge that directly impacts its core 

concerns with the basic rights of every human person. The Center 

supports regulatory efforts to mitigate U.S. carbon pollution that will 

exacerbate the unjust human consequences of climate change. 
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21. The Boisi Center of Boston College a 501 (c)(3) 

educational institution. The Center creates opportunities for 

scholars, policy makers, media and religious leaders to connect, 

converse, and reflect on issues at the intersection of rei igion and 

American public life. 

22. Conference for Mercy Higher Education, a 501 (c)(3) 

charitable organization, was formed in 2002 to reinforcethebondsof 

Mercy traditions and to strengthen the Cat hoi ic identity and Mercy 

mission at 16 Mercy colleges and universities across the United 

States. 

23. University of San Fran cisco, a Jesuit Cat hoi ic 

University, founded in 1855, is a 501(c)(3) educational institution, 

offering, among others, courses of study that seek to understand 

human interactions with the natural world, climate change, and 

moral obligations to mitigate resulting damage to ecosystems and 

human communities. 

24. LeMoyne College, a 501 (c)(3) educational institution, is 

a liberal arts college founded by Jesuits in 1946 in Syracuse, New 

York. It offers undergraduate programs in the humanities and 

natural sciences and various graduate programs. 

25. The Center for Peace and Justice Education is a 

curricular and co-curricular unit at Villanova University, a501(c)(3) 

educational institution. The Center recognizes the profound moral 

imp I ications of climate change and the urgent demand for action and 

20 

ED_000738_00004034-00029 



u 

affirms the inseparable bond between a concern for the environment, 

justice for the poor, commitment to society, and peace. 

26. Loyola University Maryland, a 501(c)(3) educational 

institution, is committed to the educational and spiritual t rad it ions 

of the Society of Jesus and to the ideals of I iberal education. Loyola's 

president has signed the American College and University 

Presidents' Climate Commitment and the St. Francis Pledge. Loyola 

is committed to taking action through long-term climate neutrality 

planning, ongoing education efforts, and prayer. 

27. The College of the Holy Cross, a 501 (c)(3) educational 

institution founded in 1843 by the Society of Jesus (Jesuits) in 

Worcester, Massachusetts, is an undergraduate liberal arts 

institution. 

28. Florida Council of Churches is a 501(c)(3) religious 

organization that represents more than 20 denominational 

judicatories in Florida. The Florida Council of Churches believes that 

climate change is an inescapable spiritual challenge, reminding us of 

the call by God to faithful stewardship. 

29. Wisconsin Council of Churches, a 501(c)(3) religious 

organization, is a community of 18 Christian denominations with 

approximately 2,000 congregations and over one million church 

members that covenant to engage in a common ministry. It believes 

that energy production must become more just and sustainable. 

30. The Diocese of Stockton, California, a 501 (c)(3) 

charitable organization, is a community of Roman Catholics that 
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provides a wide range of spiritual, educational, and social services. 

The Diocese of Stockton includes regions facing unprecedented 

ecological challenges of drought, wildfire risk, and dangerously poor 

air quality, and is concerned that the most marginalized people bear 

the greatest burden of climate change. 

31. The Diocese of Des Moines, Iowa, a 501 (c)(3) 

charitable organization, is a community of Roman Catholics that 

provides a wide range of spiritual, educational, and social services. 

The Diocese believes that care for creation is a core principal of 

Catholic Social Teaching and all Catholics are called to protect 

people and the planet, living our faith in relationship with all of 

God's creation. 

32. The Diocese of Davenport, Iowa, a 501 (c)(3)charitable 

organization, is a community of Roman Catholics that provides a 

wide range of spiritual, educational, and social services. The Diocese 

believes that care for creation is a core principal of Catholic Social 

Teaching and all Catholics are called to protect people and the 

planet, living our faith in relationship with all of God's creation. 

33. Catholic Committee of Appalachia, a 501 (c)(3) 

nonprofit organization, has existed since 1970 to serve Appalachia, 

her poor and the entire web of creation. CCA has addressed 

mountaintop removal, labor, private prison development, sustainable 

lifestyles and communities, poverty, health, clean water, racism, and 

climate change. 
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34. Sisters of Charity of New York, a 501 (c)(3) religious 

organization, is a congregation of vowed women religious in the 

Roman Catholic tradition committed to living gospel values. It 

advocates for safe clean renewable energy and freedom from fossil 

fuel dependency. 

35. Dominican Sisters of Springfield, IL, a 501(c)(3) 

charitable organization, is a Catholic religious congregation that 

recognizes the reality of global climate change and its impact on the 

whole Earth community, particularly on poor and vulnerable 

persons. They commit to lending their voice to efforts to mitigate the 

effects of climate change. 

36. Sisters of St. Joseph Earth Center: SSJ Earth 

Center, located in Philadelphia, is a sponsored work of the U.S. 

Federation, Sisters of St. Joseph, a 501(c)(3) nonprofit organization. 

The center educates, advocates and consults on matters of care for 

creation. 

37. Sisters of St. Joseph Peace Leadership Team, is a 

Ministry of School Sisters of Notre Dame Atlantic Midwest Province, 

a 501(c)(3) nonprofit organization. It was founded to seek peace 

through justice and care for the environment and are particularly 

concerned with human health, which is adversely affected by 

environmental damage. 

38. Sisters of Charity of Saint Elizabeth Office of 

Peace, Justice and Ecological Integrity is a Ministry of Sisters 

of Charity of Saint Elizabeth, a 501 (c)(3) Rei igious Organization. The 
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Office is the advocacy arm of a Roman Cat hoi ic congregation of 

women that joins Pope Francis in seeing the connection between 

abuse of Earth and the suffering of the marginalized and those made 

poor- the first to suffer the consequences of unsustainable energy 

practices. 

39. School Sisters of Notre Dame Atlantic Midwest 

Province Department of Justice, Peace and Integrity of 

Creation; is a ministry of School Sisters of Notre Dame Atlantic 

Midwest Province, which is a 501 (c)(3) nonprofit organization. This 

congregation of Catholic Women Religious dedicated to live more 

simply, responsibly, sustainably with all of creation. 

40. Buffalo Diocese Care for Creation Committee, is a 

committee of the Diocese of Buffalo, which is a 501 (c)(3) nonprofit 

organization. TheCommitteeeducatesparish pastors in Buffaloand 

lay leaders on the importance of issues such as clean power and 

helps people urge their local, state and federal representatives to 

pass laws that would support clean air, water and renewable energy. 

41. Dominican Sisters of Grand Rapids, a 501(c)(3) 

religious organization incorporated 1877, has had a long standing 

concern for the Care of Earth. The Dominican Sisters have 

collaborated in creation care efforts with the wider Dominican 

Family, and other groups. 
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separate amicus brief in this action because of the unique nature of 

Amici's perspectives as faith groups. As a result, Amici are informed 
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DATED: April 1, 2016 SHUTE, MIHALY & 
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By: /s/ Matthew D. Zinn 
MATTHEW D. ZINN 

Attorneys for Amici Curiae 
Catholic Climate Covenant et al. 
in support of Respondents 
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From: Jordan, Scott 
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PRELIMINARY STATEMENT 

The undersigned Intervenor States and Municipalities (State 

Intervenors) submit this brief in support of the Environmental 

Protection Agency (EPA). State Intervenors have a compelling and 

urgent interest in reducing dangerous carbon-dioxide pollution from the 

largest source of those emissions: fossil-fueled power plants. Our 

residents and businesses are already experiencing harms from climate 

change, such as flooding from rising seas, increasingly severe storms, 

and prolonged droughts. Unless greenhouse gases are significantly 

reduced, climate change threatens to worsen these harms as well as to 

increase extreme heat and ozone pollution, which lead to premature 

deaths. For years, State Intervenors have pursued multiple avenues to 

reduce carbon-dioxide pollution from power plants-including by 

implementing their own programs to curtail those emissions, and by 

demanding that EPA comply with its mandate to provide 

comprehensive nationwide regulation of power-plant carbon pollution. 

The Clean Power Plan, 80 Fed. Reg. 64,662 (Oct. 23, 2015) 

("Rule"), is an important step towards fulfilling EPA's mandate under 

section lll(d) of the Clean Air Act. The Rule establishes a nationwide 
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framework to achieve meaningful and cost-effective reductions of 

carbon-dioxide emissions from power plants and provides States and 

power plants flexibility to decide how best to achieve these reductions. 

The Rule's emission guidelines properly build on existing trends in the 

industry as well as the experiences of States in addressing such 

emissions. The Rule is accordingly a legitimate, tailored exercise of 

EPA's statutory mandate to serve "as primary regulator of greenhouse 

gas emissions." Am. Elec. Power Co. v. Conn. ("AEP''), 564 U.S. 410, 

427-28 (2011). 

State and industry petitioners challenging the Rule argue that the 

Rule intrudes on States' traditional authority over the generation and 

consumption of electricity and commandeers the States to implement a 

federal program. These arguments are meritless. The Rule properly 

implements EPA's unambiguous statutory authority to regulate carbon

dioxide emissions from power plants. Any effect that the Rule may have 

on energy-generation decisions is a permissible consequence of that 

delegated authority, and does not meaningfully distinguish this rule 

from prior pollution limits that EPA has established for power plants. 

2 
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Absent meaningful federal regulation like the Rule, State 

Intervenors may be unable to obtain needed reductions in carbon-dioxide 

emissions from existing power plants located in other States. Notably, the 

Supreme Court held in AEP that States cannot bring federal common-law 

claims against those power plants in light of EPA's comprehensive 

authority to regulate power plant greenhouse-gas emissions pursuant to 

section lll(d). EPA has now exercised that authority. This Court should 

reject petitioners' meritless challenges to the Rule. 

ISSUES PRESENTED, STATUTES, AND REGULATIONS 

The issues presented are set forth in EPA's brief. All applicable 

statutes and regulations are attached to EPA's brief, except for those 

contained in the attached addendum. 

STATEMENT OF THE CASE 

State Intervenors adopt EPA's Statement of the Case and 

emphasize the following: 

State Intervenors have pursued more than a decade of litigation 

and regulatory activity in an effort to achieve meaningful limitations on 

carbon-dioxide emissions. In 2003, certain State Intervenors sued EPA 

3 
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to compel regulation of greenhouse-gas emissions from new motor 

vehicles under section 202 of the Clean Air Act. The Supreme Court 

held that the Act's broad definition of "air pollutant" unambiguously 

covers greenhouse gases, and that EPA was accordingly obliged "to 

regulate emissions of the deleterious pollutant" if it found that 

greenhouse-gas emissions endanger public health or welfare. 

Massachusetts v. EPA, 549 U.S. 497, 528-29, 533 (2007). 

EPA subsequently found that greenhouse gases, including carbon 

dioxide, endanger public health and welfare by causing more intense, 

frequent, and long-lasting heat waves; worse smog in cities; longer and 

more severe droughts; more intense storms such as hurricanes and 

floods; the spread of disease; and a dramatic rise in sea levels. 7 4 Fed. 

Reg. 66,496, 66,497, 66,524-25, 66,532-33 (Dec. 15, 2009). These effects 

harm State Intervenors' residents, infrastructure, and industries, such 

as farming, tourism, and recreation, as well as the States' wildlife 

habitats. See 80 Fed. Reg. at 64,682-88. This Court upheld EPA's 

endangerment finding, and its conclusions are not in dispute here. Coal. 

for Responsible Regulation, Inc. v. EPA, 684 F.3d 102, 120-21 (D.C. Cir. 

2012) (per curiam), cert. granted in part on other grounds, 134 S. Ct. 

4 
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418 (2013), aff'd in part, rev'd in part, Util. Air Regulatory Grp. v. EPA, 

134 S. Ct. 2427 (2014). 

While Massachusetts was still pending, certain State Intervenors 

brought common-law public-nuisance claims directly against power 

plants, seeking reductions in the greenhouse-gas pollution that was 

harming the health and welfare of their citizens. See AEP, 564 U.S. at 

418. But when AEP reached the Supreme Court (after Massachusetts), 

the Court rejected the States' federal common-law claims, holding that 

the Clean Air Act "directly" authorized EPA to regulate greenhouse 

gases from power plants under section 111(d). Id. at 424 (quotation 

marks omitted). Because of this statutory authority, "the Clean Air Act 

and the EPA actions it authorizes displace any federal common-law 

right to seek abatement of carbon-dioxide emissions from fossil-fuel 

fired powerplants." Id. 

To spur EPA to regulate greenhouse-gas emissions, some State 

Intervenors also sued EPA for failing to establish emission standards 

and guidelines under section 111. See New York v. EPA, No. 06-1322 

(D.C. Cir., filed Sept. 13, 2006). After the Supreme Court decided 

Massachusetts, this Court remanded New York to EPA for further 

5 
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proceedings, and EPA agreed to proceed with rulemaking under section 

111. EPA's rulemaking process culminated in the Clean Power Plan. 

SUMMARY OF ARGUMENT 

The Clean Power Plan is a reasonable and legitimate exercise of 

EPA's authority to limit harmful carbon-dioxide emissions from existing 

power plants. Both the purpose and effect of the Rule are to curtail 

these emissions and thus address the severe and ongoing harms to 

individuals and the economy caused by this pollution. The Rule properly 

incorporates and relies on existing trends and industry strategies to 

bring about these needed reductions. 

Petitioners complain that the Rule improperly intrudes on State 

decisions about their "generation mix." Br. at 39. This argument is 

meritless. The Rule does not "control each State's energy mix," as 

petitioners claim (Br. at 24), and any effect on a State's energy mix is a 

permissible consequence of EPA's undisputed authority to regulate 

carbon-dioxide emissions. Indeed, an interpretation of the Clean Air Act 

that would forbid an emission regulation from affecting the energy 

sector would prevent EPA from regulating harmful emissions from 

6 
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power plants at all, despite their being a substantial source of 

greenhouse gases as well as many other harmful pollutants. 

Petitioners are also wrong in arguing that the Rule improperly 

commandeers or coerces States. Through section 111(d)'s well

established cooperative-federalism structure, States can decline to 

implement federal emission guidelines, leaving EPA to regulate power 

plants directly through a federal plan. The fact that States and their 

regulators may be faced with reviewing power plants' decisions to 

comply with the federal plan does not constitute commandeering or 

coercion: to the contrary, the Rule does nothing to restrict or control 

how States exercise their authority in reviewing those decisions. 

Additionally, State Intervenors agree with EPA that petitioners' 

remaining challenges lack merit. In particular, EPA properly 

interpreted section 111( d) when it (1) selected the "best system of 

emission reduction," (2) determined EPA could regulate power plants' 

carbon-dioxide emission under section 111 while regulating their 

mercury emissions under section 112, and (3) established a minimum 

level of reductions in the Rule. 

7 
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ARGUMENT 

POINT I 

THE RULE LAWFULLY IMPLEMENTS EPA'S 
OBLIGATION TO REGULATE CARBON-DIOXIDE 
EMISSIONS UNDER THE COOPERATIVE
FEDERALISM STRUCTURE OF SECTION 111(d) 

A. The Rule Directly Regulates Carbon Pollution 
Without Improperly Intruding on State Authority. 

Under the Clean Air Act, EPA has a mandate to serve "as primary 

regulator of greenhouse gas emissions" from power plants. AEP, 564 

U.S. at 427-28; see also Texas v. EPA, 726 F.3d 180, 197 (D.C. Cir. 

2013). The Rule is a legitimate exercise of this legislative mandate 

because it establishes a regulatory structure that directly limits carbon-

dioxide emissions from existing power plants. 

As outlined in its preamble, the Rule's "fundamental goal" is 

"reduc [ing] harmful emissions" of carbon dioxide from fossil- fueled 

power plants "in accordance with the requirements of the [Clean Air 

Act]." 80 Fed. Reg. at 64,665. To achieve this goal, the Rule sets 

guidelines that States (or EPA under a federal plan) will use to 

establish standards of performance for different categories of power 

plants, based on EPA's determination of the "best system of emission 

reduction" "adequately demonstrated" to reduce carbon-dioxide 

8 
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emissions, 42 U.S.C. § 7411(a)(1). See 80 Fed. Reg. at 64,667, 64,820. 

Both the justification and operation of the Rule are accordingly "all 

about, and only about," reducing carbon pollution, FERC v. Elec. Power 

Supply Ass'n ("EPSA''), 136 S. Ct. 760, 776 (2016)-a subject matter 

squarely within EPA's statutory mandate. 

Petitioners challenge the Rule as an illegitimate effort by EPA to 

"invade" the States' purportedly "exclusive" control over the "mix" of 

energy inside their borders. See Br. at 39-40. Specifically, petitioners 

object that the Rule's incorporation of "generation-shifting" methods into 

the "best system" will effectively "mandateD changes to the power 

generation mix in individual States, supplanting the States' traditional 

authority in this area." Id. This argument fails for two reasons. 

First, contrary to petitioners' assertion (Br. at 40), States do not 

have "exclusive" control over the mix of energy-generation sources 

within their borders. States' decisions regarding their energy sectors 

have long been constrained by the concurrent regulatory authority of 

Congress, which has delegated authority to federal agencies over many 

9 
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aspects of operating power plants.l For example, a State's decision to 

incentivize new hydroelectric dams 2 or nuclear power plants is subject 

to the authority of the Federal Energy Regulatory Commission and 

Nuclear Regulatory Commission, respectively, to approve such projects. 

See 16 U.S.C. § 817(1); 42 U.S.C. § 2131 & 10 C.F.R. § 50.10(b). 3 

Concurrent federal jurisdiction over aspects of running a power plant 

properly reflects the fact that many of those aspects likely affect 

multiple States due to safety and environmental risks that cross state 

lines, as well as the interconnected nature of the electricity market. See, 

e.g., Pac. Gas & Elec. Co. v. State Energy Res. Conservation & Dev. 

Comm'n, 461 U.S. 190, 205 (1983). 

1 Cf. EPSA, 136 S. Ct. at 776 (noting that federally regulated 
wholesale electricity market and state-regulated retail electricity 
market "are not hermetically sealed from each other"); Oneok, Inc. v. 
Laerjet, Inc., 135 S. Ct. 1591, 1601 (2015) ("platonic ideal" of "clear 
division between areas of state and federal authority in natural-gas 
regulation" does not exist). 

2 See, e.g., Tex. Utilities Code § 39.904(a) (mandating 5,000 
megawatts of new renewable energy sources, including hydroelectric 
sources, by 2015). 

3 See also Neb. Op. Att'y Gen. No. 04024 (Sept. 7, 2004) at 2, 8 
(recognizing that the federal Public Utility Regulatory Policies Act, 
which encourages use of renewable energies, preempts conflicting 
Nebraska law). 

10 
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EPA's pollution regulations are simply another federal constraint 

that States and power plants must heed in this complex area of 

overlapping state and federal authority.4 It is well established that air 

pollutants-including carbon-dioxide emissions-have substantial 

interstate effects that the Clean Air Act was designed to address. See 

EPA v. EME Homer City Generation, L.P., 134 S. Ct. 1584, 1593-94 

(2014); Massachusetts, 549 U.S. at 521-22. State policy choices in this 

area thus appropriately account for and yield to federal emission 

regulations. See Hodel v. Va. Surface Mining & Reclamation Ass'n, 452 

U.S. 264, 290 (1981). Although States make policy-based decisions 

about their energy markets (and will continue to do so under the Rule), 

4 State regulators and power plants are accustomed to overlapping 
federal and state constraints in this area. See, e.g., In re Appalachian 
Power Co. DBA, Am. Elec. Power, No. 13-0764-E-CN, 2014 WL 5212906, 
at *1 (W. Va. Pub. Serv. Comm'n, Feb. 12, 2014) (approving conversion 
of several coal-fired units to natural gas to "retain needed generation 
capacity while complying with the recent tightening of federal 
environmental regulations"). In re Portland Gen. Elec. Co., No. 10-457, 
2010 Or. PUC LEXIS 400 (Or. Pub. Util. Comm'n, Nov. 23, 2010) 
(approving power company's plan to reduce use of coal as least-risk 
option to meet demand and maintain reliability in response to federal 
regional haze and mercury rules). See also infra 20-22. 
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no principle of law suggests that States have authority to determine 

their energy-generation mix regardless of federalenvironmentallaws. 

Second, even assuming that energy-generation mix is an area of 

"exclusive State jurisdiction" (Br. at 40), the Rule remains a lawful 

exercise of EPA's statutory authority because any changes to energy 

mix would merely be an incidental effect of the Rule's permissible focus 

on reducing carbon-dioxide emissions. As the Supreme Court recently 

explained in EPSA, 136 S. Ct. at 776, whether a federal regulation 

improperly intrudes on an area of state control should be judged by 

assessing what it directly regulates, not by looking at any downstream 

effects it may have. In that case, the Court addressed a federal rule that 

directly "regulate[d] what takes place on the wholesale [electricity] 

market"-an area of federal regulation authorized by the Federal Power 

Act-but that also "of necessity" "affect[ed]" retail electricity rates-an 

area expressly reserved to the States under the Act. Id. The Court held 

that the rule's effect on retail rates was "of no legal consequence" and 

did not "run afoul" of the Act's grant of authority to States over retail 

electricity. I d. 
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The same is true here. The Rule directly regulates pollution, a 

subject squarely within EPA's regulatory jurisdiction; it is thus 

permissible regardless of its potential downstream effects on a State's 

energy mix. Cf Nat'l Ass'n of Regulatory Util. Comm'rs v. FERC, 4 75 

F.3d 1277, 1280 (D.C. Cir. 2007) (recognizing that FERC's "indisputable 

authority" over entities directly subject to its jurisdiction "may, of 

course, Impinge as a practical matter on the behavior of non

jurisdictional" entities). 

Indeed, it would be difficult or even impossible for EPA to require 

meaningful pollution reductions from power plants if, as petitioners 

contend (see Br. at 39), its regulations could not in any way affect state 

or private choices about energy generation. Because power-plant 

emissions are the inherent product of electricity generation, any 

pollution limits will almost certainly affect where and how that energy 

is produced. See 80 Fed. Reg. at 64,689. For example, where pollution 

limits increase the cost of dirtier energy, they will necessarily cause 

more expensive dirtier power to be replaced by cheaper cleaner power, 

because demand for electricity is satisfied by the least expensive option 

available on an "interconnected grid of near-nationwide scope." EPSA, 
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136 S. Ct. at 768 (quotation marks omitted); see also 80 Fed. Reg. at 

64,692, 64,780. Thus, power plants commonly comply with pollution limits 

in part by shifting to lower-emitting fuels or renewable technologies. See 

80 Fed. Reg. at 64,781 (citing numerous examples where power plants 

"have reduced their individual generation, or placed limits on their 

generation, in order to achieve, or obviate, emission standards"). 

The Clean Air Act itself reflects Congress's understanding of the 

connection between pollution regulation and electricity generation. As 

the Supreme Court has recognized, EPA's mandate under section 111(d) 

is to make an "informed assessment of competing interests[,]" including 

not only "the environmental benefit potentially achievable," but also 

"our Nation's energy needs." AEP, 564 U.S. at 427; see 42 U.S.C. 

§ 7411(a). Congress thus contemplated that pollution limits for power 

plants would have an indirect effect on energy markets. 

The Rule's permissible focus on pollution reduction rather than 

direct energy regulation is demonstrated by the fact that it is agnostic 

about the specific means by which States and power plants achieve the 

Rule's emission limits. Far from "forc[ing]" or "mandat[ing]" any 

"particular levels" of generation in "individual States" (Br. at 39), the 
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Rule instead gives States substantial flexibility to determine how 

emission limits will be met, so long as the Rule's pollution-reduction 

goals are satisfied. Although EPA determined that cost-effective and 

available reductions could be achieved in part by increasing electricity 

generation from cleaner fuels or renewable energy-methods that 

power plants have used to comply with air quality regulations for years, 

see 80 Fed. Reg. at 64,666-67, 64, 710-nothing in the Rule requires 

States or sources to adopt such measures in the manner or at the level 

that EPA has determined is achievable. See 80 Fed. Reg. at 64,666-67, 

64,710. Accordingly, States and power plants may implement the Rule's 

required emission reductions through a broad range of available 

measures, including not just the specific "generation shifting" measures 

identified by EPA as part of the "best system," but also (1) increases in 

energy efficiency at power plants ("heat rate" improvements); (2) use of 

natural gas alongside coal to fuel plants ("co-firing"); (3) demand-side 

measures like energy efficiency programs; or (4) some combination of 

these and other options. See 80 Fed. Reg. at 64,709, 64,755-57, 64,833-

36. In addition, a State can use trading programs that provide power 

plants with the flexibility to continue preexisting carbon-dioxide 
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emissions by purchasing sufficient credits or allowances. 80 Fed. Reg. at 

64,727. 

The Rule thus operates in a manner similar to many preVIous 

Clean Air Act regulations by controlling air pollution from power plants 

without dictating the precise manner by which States and sources 

comply with these pollution limits. See, e.g., Mich. v. EPA, 213 F.3d 663, 

687-688 (D.C. Cir. 2000) (EPA's rule provided States with "real choice" 

in implementing the "assigned reduction levels"); see also Am. Farm 

Bureau Fed'n v. EPA, 792 F.3d 281, 303 (3d Cir. 2015) (giving States 

flexibility in achieving water quality limits preserves State autonomy in 

areas such as land-use and zoning), cert. denied, 84 U.S.L.W. 34 75 (Feb. 

29, 2016). This balance between federal and State authority 

appropriately helps to ensure that the Rule will achieve meaningful 

reductions in carbon-dioxide emissions without unduly intruding on 

State regulation of energy. 

By contrast, petitioners' expansive v1ew of traditional state 

authority would insulate power plants from Clean Air Act regulation 

even though they emit vast quantities of many dangerous air pollutants 

and are the most significant sources of carbon dioxide, a pollutant that 
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is gravely affecting public health and welfare. This is not the law. As 

the Supreme Court recognized, the Clean Air Act requires EPA to 

address greenhouse-gas emissions from power plants, and this mandate 

displaces the States' own federal common-law remedies. AEP, 564 U.S. 

at 427. No basis exists for petitioners' narrow interpretation of EPA's 

authority to curtail carbon-dioxide emissions from the stationary 

sources most responsible for them. 

B. The Rule Does Not "Commandeer" or 
"Coerce" the States. 

1. The option of direct federal regulation 
under a federal plan defeats petitioners' 
commandeering argument. 

Petitioners argue that the Rule "commandeers" the States by 

forcing them to "facilitate" implementation of the Rule. Br. at 78-79. 

But the Rule does not require a State to implement its requirements. To 

the contrary, as is typical under cooperative-federalism statutes, EPA 

will itself implement and enforce the Rule under a federal plan if a 

State chooses not to submit a plan. 80 Fed. Reg. at 64,881-82; see 42 
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U.S.C. § 7411(d)(2). 5 Under the proposed federal plan, EPA would 

directly regulate power plants, not "States as States," Hodel, 452 U.S. 

at 287 -88; and power plants could comply with the federal plan by 

purchasing allowances under a trading scheme and implementing any 

other necessary measures to reduce emissions. 80 Fed. Reg. 64,966, 

64,970 (Oct. 23, 2015). The federal-plan option removes any "suggestion 

that the [Rule] commandeers the legislative processes of the States by 

directly compelling them to enact and enforce a federal regulatory 

program." Hodel, 452 U.S. at 288; see also EPSA, 136 S. Ct. at 780; 

Miss. Comm'n on Envt'l Quality v. EPA, 790 F.3d 138, 175 (D.C. Cir. 

2015) (per curiam); Texas, 726 F.3d at 196. 

Petitioners argue that the Rule nonetheless indirectly commandeers 

States because state regulators may still be "forced to review siting 

decisions, grant permit applications, and issue certificates of public 

convenience," or will be compelled to take action to "address reliability 

issues caused" by power plants' efforts to comply with a federal plan's 

5 A State's initial decision to accept direct federal regulation of the 
State's power plants is not irreversible. States that initially decline to 
submit a plan can submit one later. 40 C.F.R. § 60.5720(b). 
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emission limits. Petitioners assert that because of these effortsEPA will 

not bear the "full regulatory burden" of the Rule under a federal plan. 

Br. at 82-84 (quoting Hodel, 452 U.S. at 288). This argument fails. 

As an initial matter, petitioners misunderstand Hodel's reference 

to the "full regulatory burden" of a federal regulation. For purposes of 

this constitutional analysis, Hodel makes clear that the burden of 

implementing a federal regulation is the burden of imposing it on the 

activities or individuals "actually regulated"-in this case, power 

plants. 452 U.S. at 289. The burden does not include the regulation's 

"conceivable effects" on other areas of traditional State control. Id.; see 

also Gordon v. Holder, 721 F.3d 638 (D.C. Cir. 2013) (incidental effects 

of tobacco regulation on State's tax collection burden were 

"constitutionally permissible").6 Thus, the fact that the Rule may have 

6 This point is further supported by the experience of States under 
the Surface Mining Act, which was upheld in Hodel. For example, under 
that Act, the federal Office of Surface Mining Reclamation and 
Enforcement imposed a federal coal surface mining program on the 
State of Washington, but the State continued to handle permitting in 
order to address the effect of mining on state resources. See30 C.F.R. §§ 
94 7. 773(e) (listing related state permits), 94 7.816(b) (federal 
"performance standards" require that "[a]ll operators shall have a plan 
of reclamation approved by the Washington Department of Fisheries"). 
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the "conceivable effect" of causing power plants to seek approval from 

state regulators for their compliance choices is legally irrelevant. 

Additionally, the regulatory actions to which petitioners object are 

not a result of the Rule, but rather a result of States' continued choice to 

exercise a role in regulating (or deregulating7) their electric utilities and 

infrastructure. State regulators routinely choose to play a role in this 

area by reviewing changes in power generation-whether caused by 

state or federal regulations, economic forces, industry practice, or 

power-plant owners' private business decisions. It is thus common, even 

in petitioner States, for state regulators to evaluate and decide 

applications from power plants seeking to comply with federal air-

quality regulations or to recover the costs of such compliance. 8 For 

7 In deregulated States, such as New Jersey, Michigan, Ohio, and 
Texas, power plants sell electricity and make investment decisions in 
wholesale markets overseen by the Federal Energy Regulatory 
Commission. See 80 Fed. Reg. at 64,796. See also Br. at 38, n.23 (noting 
New Jersey's choice to deregulate). 

8 See In re Tucson Elec. Power Co., No. E-01933A-12-0291, 2013 
WL 3296522, at *6, 32, 59 (Ariz. Corp. Comm'n, June 27, 2013) 
(allowing power company to recover costs of complying with federal air 
pollution rules); In re Ariz. Pub. Serv. Co., No. E-01345A-10-04 74, 2012 
WL 1455090, at *33-35 (Ariz. Corp. Comm'n, Apr. 24, 2012) (allowing 
power plant owner to pursue acquisition of additional existing coal 

(continued on the next page) 
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example, the Kentucky Public Service Commission approved a power 

plant's plans to convert a unit to natural gas to comply with EPA's 

Mercury and Air Toxics Rule because the conversion was the most cost-

effective option that also ensured a continued reliable supply of energy.9 

Similarly, the Public Service Commission of Wisconsin approved a 

power plant's request to convert to natural gas to comply with federal 

environmental standards after determining, under Wisconsin law, that 

there were no more reliable or cost-effective alternatives and that the 

project was in the public interest. 1o 

plants on condition owner consider clean and renewable energy 
options); In re Montana-Dakota Utilities Co., No. PU-11-163, 2012 WL 
28494 79 (N.D. Pub. Serv. Comm'n, May 9, 2012) (considering options 
presented by conversion to natural gas and investment in renewable 
energy when granting application to comply with regional haze 
regulations); see also M.J. Bradley & Associates, Public Utility Comm'n 
Study, EPA Contract No. EP-W-07-064 (Mar. 31, 2011) (describing 
responses by utility regulators, including in Indiana, Georgia, and West 
Virginia, to power plant efforts to comply with federal pollution 
regulations). 

9 In re Ky. Power Co., No. 2013-00430, 2014 Ky. PUC LEXIS 583 
(Ky. Pub. Serv. Comm'n, Aug. 1, 2014). 

10 In re Wis. Electric Power Company, No. 6630-CU-101, 2014 
Wise. PUC LEXIS 80 (Wis. Pub. Serv. Comm'n, Mar. 17, 2014). As 
another example, Virginia's State Corporation Commission granted a 
power plant's application to convert from coal to natural gas after Clean 

(continued on the next page) 
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The fact that state regulatory agencies will continue exercising 

their ordinary oversight over their electric utilities-including over 

decisions made by power plants to comply with a federal plan-does not 

mean the Rule commandeers States. The States' regulatory oversight is 

independent of the Rule, not a new mandate imposed by EPA. And the 

Rule imposes no constraints on how States may exercise their authority 

over power plants. See EPA Br. at 57-58, 103-104. States thus remain 

free to deny (for example) a permit, rate change, or plant closure 

requested by a power plant. It is the obligation of the power plant faced 

with such a denial to identify and pursue a different compliance option 

that will be acceptable both to state regulators and to EPA. 

As an example, in its regional haze rule, EPA had identified 

scrubbers as the "best available retrofit technology" for coal plants. See 

70 Fed. Reg. 39,104, 39,110 (July 6, 2005); see also 76 Fed. Reg. 81,728, 

81,729 (Dec. 28, 2011) (federal plan). Oklahoma regulators nonetheless 

Air Act requirements made the continued use of coal uneconomical. The 
Commission made clear that state law governed its decision, regardless 
of the purpose for the application. Inre Va. Elec. & Power Co., No. PUE-
2012-00101, 2013 Va. PUC LEXIS 633, at *18-*19 (Va. Corp. Comm'n, 
Sept. 10, 2013). 
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denied a request from the Oklahoma Gas and Electric Company to 

install scrubbers at one plant and convert two other coal plants to 

natural gas, in part because the company had not appropriately 

analyzed whether other alternatives, such as renewable energy, would 

be more cost-effective. 11 The federal plan there did not preclude 

Oklahoma from reaching this determination, nor did it allow the 

company to ignore Oklahoma's independent state-law authority to 

review and deny such an application. The Rule here is similar and 

would not preclude State regulators from exercising their independent 

judgment when entertaining power-plant applications. 

The Rule's preservation of state regulators' preexisting authority 

over electricity generation easily distinguishes the Rule from the 

statutes that were found to impermissibly commandeer States in Printz 

v. United States, 521 U.S. 898, 932-33 (1997), and New York v. United 

States, 505 U.S. 144, 167-68, 176-77 (1992). See Br. at 82-83. In both of 

those cases, the relevant federal statutes supplanted state authority and 

directed state officials or agencies to act in a specific way. Here, in 

11 See In re Ok. Gas & Elec. Co., No. PUD 201400229, 2015 Okla. 
PUC LEXIS 397, at *18-*20 (Ok. Corp. Comm'n, Dec. 2, 2015). 
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contrast, the Rule places no restrictions on the States' continued exercise 

of authority over any compliance decisions by power plants. 

2. The Rule does not coerce States. 

Petitioners repackage their "commandeering" claims to argue that 

the Rule also "coerces" States by threatening them with "electricity 

shortfalls" they must address by "facilitat[ing] generation-shifting." Br. 

at 84-85. But this argument fails for the same reason the 

commandeering argument fails. State regulators have always 

considered the need to maintain the reliability of the electricity grid in 

overseeing the construction and operation of power plants. The Rule 

preserves this role. The Rule thus does not "coerce" any regulatory 

action beyond what States have long been accustomed to doing~2 

12 Petitioners are mistaken in their assertion that the proposed 
federal plan "expressly relies" on state regulators to ensure reliability of 
the grid. Br. at 83. In the proposed federal rule, EPA recognizes that 
state planning authorities have a role in ensuring reliability. 80 Fed. 
Reg. at 64,981. But EPA has proposed that its implementation of a 
federal plan will principally rely on coordination with other federal 
agencies (specifically, the Department of Energy and the Federal 
Energy Regulatory Commission) to help ensure reliability. 80 Fed. Reg. 
at 64,982. 
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In any event, as explained by EPA in its brief, EPA Br. at 102, 

150-53, and in the Rule, EPA exhaustively studied reliability and found 

the Rule "does not interfere with the industry's ability to maintain the 

reliability of the nation's electricity supply." 80 Fed. Reg. at 64,875-76. 

Petitioners have not met their burden of showing that the Rule is 

unconstitutional. See Miss. Comm'n on Envt'l Quality, 790 F.3d at 178. 

POINT II 

EPA'S INTERPRETATION OF SECTION 
111(d) IS REASONABLE AND CORRECT 

As EPA explains, petitioners' other challenges to the Rule are 

meritless. State Intervenors add only the following points: 

A. EPA Reasonably Incorporated Longstanding 
Pollution-Control Strategies in Determining 
the Best System. 

In determining the guidelines to apply to carbon-dioxide emissions 

from existing power plants, EPA was required to select the "best system 

of emission reduction" that is "adequately demonstrated" to achieve 

pollution reductions. 42 U.S.C. § 7411(a)(1). To satisfy this statutory 

obligation, EPA appropriately considered "strategies, technologies and 

approaches already in widespread use by power companies and states" 
25 
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to address the unique qualities of carbon-dioxide pollution and the 

interconnected electricity grid. 80 Fed. Reg. at 64,664, 64,689; see also 

id. at 64,667, 64,725, 64,744. EPA's careful consideration of existing 

practices and emission-reduction strategies highlights the Rule's 

reasonableness. 

As EPA explained in the Rule, the interconnected electricity grid 

allows cleaner generation to replace dirtier generation-whether that 

cleaner energy is developed in response to policy measures, economic 

forces, or other factors. Id. at 64,677, 64,795. Because of the ease of 

transitioning to cleaner power through the grid, power plants 

throughout the United States and abroad already use methods that 

include reducing their reliance on dirtier fuels in order to limit their 

carbon-dioxide emissions. Id. at 64,727-28. See EPA Br. at 31. In 

addition, there has been a consistent trend away from coal-fired 

electricity generation for more than a decade in the United States, 

largely as a result of market forces. 80 Fed. Reg. at 64,725, 64,795. 

Because of these industry trends and the unique features of the 

electricity grid, EPA determined that the set of measures it identified as 

the "best system"-including the use of more natural gas or renewable 
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energy-was the least expenswe manner of reducing carbon -dioxide 

emissions. Id. at 64,727 (discussing other cost-effective methods). 

EPA's chosen system of emission reduction also comports with the 

strategies States and industry have "long relied" on to reduce pollution 

from fossil-fueled power plants.l3 See Power Co. Br. at I. State 

Intervenors were uniquely positioned to inform EPA's determination 

because they have years of direct experience reducing power-plant 

carbon-dioxide 
. . 

emiSSIOnS. For example, through the Regional 

Greenhouse Gas Initiative (RGGI), nine northeast and mid-Atlantic 

States (all intervenors here) agreed on limits for such emissions and 

created a trading program through which plants can buy and sell 

allowances to meet the agreed-upon limits. Natural-gas combustion 

turbines run more cleanly than coal plants and thus require fewer 

allowances to generate the same energy. Therefore, one practical effect 

of the RGGI trading program is that natural gas-fired plants are "called 

on to operate more often" than more polluting (and thus more 

13 State Comments at 15-19; see also RGGI Comments at 3; RTC 
Ch. 3.2, at 2; 80 Fed. Reg. at 64,735, 64,783, 64,796, 64,803. 
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expensive) coal- and oil-fired generation units. 14 Encouraging these 

shifts, among other steps, helped RGGI states reduce carbon pollution 

from the power sector by over forty percent between 2005 and 2012.15 

Other programs in Minnesota and California have also led plants to 

make meaningful reductions to greenhouse -gas emissions through some 

of the same measures EPA included in the "best system" here. 16 

The experience of power plants in our States has shown that these 

reductions in carbon-dioxide emissions can be achieved without 

impeding economic growth or threatening grid reliability. Indeed, State 

Intervenors' carbon-reduction initiatives have delivered significant 

economic benefits.l7 For example, in RGGI's first three years, 

participating States realized $1.6 billion in net economic benefits, 

largely from reduced energy bills for consumers. 18 Similarly, in Illinois, 

growth in the wind industry spurred by state regulations created 10,000 

14 State Comments at 18. 

15 Id. at 26. 

16 Id. at 23-24. See also Iowa Comments at 6. 

17 See RGGI Comments at 23, 27-28; State Comments at 12, 15, 
19-24. 

1s State Comments at 22. 
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new local jobs and economic benefits totaling $3.2 billion between 2003 

and 2010. 19 

Petitioners' narrow view of the "best system," Br. at 41-50, would 

require EPA to ignore well-demonstrated systems of emission reduction 

despite undisputed evidence that power plants are already using these 

methods and will continue to do so. See 80 Fed. Reg. at 64,784-85. Such 

disregard of directly relevant evidence would be contrary to basic 

principles of rational agency rulemaking. See Motor Veh. Mfrs. Ass'n v. 

State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 46-50 (1983); see also 80 

Fed. Reg. at 64,761, 64,769. 

B. EPA's Hazardous Air Pollution Regulations 
Do Not Bar the Clean Power Plan. 

Petitioners argue that EPA is barred from regulating carbon-

dioxide from existing power plants because those plants are already 

regulated-for other pollutants-under the hazardous-air-pollutant 

program of section 112. Br. at 61-62. This argument must be rejected 

19 Nichols Comments, Attachments, at 43. 
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because, among other reasons, it would create a loophole that Is 

incompatible with the Clean Air Act's design and purpose. 20 

The Act establishes three general areas of regulatory authority to 

ensure comprehensive pollution control for existing sources. The first 

two areas cover specific pollutants: namely, (1) a small number of 

"criteria" pollutants, 42 U.S.C. §§ 7408-7410; and (2) a longer list of 

"hazardous" pollutants, id. § 7412. The third area, section 111(d), 

provides a catchall source of regulatory authority for harmful air 

pollutants from existing sources to ensure "no gaps in control activities 

pertaining to stationary source emissions that pose any significant 

danger to public health or welfare." S. Rep. No. 911196, at 20 (1970). 

Along with power plants, many other large facilities, such as 

petroleum refineries, Portland cement facilities, landfills, fertilizer 

plants, and chemical plants are already regulated for certain hazardous 

air pollutants under section 112. See 40 C.F.R. pt. 61. Petitioners' 

interpretation of section 111(d), see Br. at 68, would create a large gap 

20 State Intervenors also agree with EPA that petitioners 
misconstrue the statutory language, and that petitioners' interpretation 
conflicts with section 112(d)(7). SeeEPA Br. at 76-94. 
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in the Act's comprehensive coverage because it would preclude EPA's 

regulation of any non-criteria pollutants-including greenhouse gases-

under section 111(d) from these sources?1 

Petitioners argue that Congress meant to bar "double regulation" 

of power plants under section 111(d) and section 112 (Br. at 68), but 

regulating different pollutants under different programs is not "double 

regulation." And, in fact, EPA and States have long used section 111(d) 

to limit harmful pollution, such as sulfuric acid mist and fluoride 

compounds, even though those sources are regulated for other 

pollutants under section 112. 22 Petitioners' nonsensical interpretation 

would threaten the viability of these regulations. 

21 For example, although EPA has proposed to limit methane 
emissions from new oil and gas sources, see 80 Fed. Reg. 56,593 (Sept. 
18, 2015), under petitioners' interpretation, EPA would be barred from 
requiring pollution reductions from existing sources-even though they 
are among the largest sources of this potent greenhouse gas-because 
this source category is regulated under section 112 for hazardous 
pollutants. 

22 Methane and non-methane organic compounds from landfills are 
regulated under section 111(d) while emissions of vinyl chloride, ethyl 
benzene, toluene, and benzene from those same sources are regulated 
under section 112. 61 Fed. Reg. 9,905 (Mar. 12, 1996) & 40 C.F.R. pt. 
63, subpt. AAAA. Similarly, fluorides from phosphate fertilizer plants 
are regulated under section 111(d) and hydrogen fluoride and other 

(continued on the next page) 
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Petitioners' argument is not only wrong, but opportunistic. The 

power plant defendants in AEP, some of which are petitioners here, 23 

took a contrary position to the one adopted here to defeat the States' 

common-law public-nuisance claims in that earlier litigation. At the 

time AEP was argued, EPA had already proposed to regulate hazardous 

air pollutants from existing power plants-regulations that, under 

petitioners' arguments now, would have precluded section 111(d) 

regulation of the same plants.24 But petitioners in AEP never advanced 

such a constraint on EPA's authority under 111(d). To the contrary, 

pollutants from those sources are regulated under section 112, 42 Fed. 
Reg. 12,022 (Mar. 1, 1977) & 40 C.F.R. pt. 63, subpt. BB. 

23 For example, Alabama Power Company is a wholly-owned 
subsidiary of Southern Company (a defendant in AEP). American 
Electric Power Company, Cinergy Corporation, and Southern Company 
(defendants in AEP) are members of Utility Air Regulatory Group, a 
petitioner here. Many petitioners here were also amici in support of 
industry in AEP, including the Chamber of Commerce, National Rural 
Electric Cooperative Association, National Mining Association, and 
nineteen States. 

24 EPA released the proposed Mercury and Air Toxics Standards 
for power plants on March 16, 2011. See EPA, Mercury and Air Toxics 
Standards: History of This Regulation, available at 
https://www3.epa.gov/mats/actions.html (last visited Mar. 23, 2016). 
The proposal had been in development, with industry input, since 2009. 
See 74 Fed. Reg. 31,725, 31,727 (July 2, 2009). 
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they argued in favor of EPA's "comprehensive" regulatory authority 

under the Clean Air Act to regulate greenhouse-gas emissions-

including under section 111(d)-as a means of displacing the States' 

federal common-law nuisance remedies against existing power plants. 25 

C. EPA Correctly Interpreted Its Authority to 
Require a Minimum Level of Reductions. 

Petitioners assert the Rule improperly set "standards of 

performance" for existing power plants because under section 111(d) 

EPA can only promulgate a "procedure" for submitting state plans, 

under which States can establish emissions standards that are 

collectively "less stringent." Br. at 75. But the statute gives EPA 

supervisory authority to ensure state plans contain "satisfactory" 

"standards of performance," 42 U.S.C. § 7411(d)(1), (2)(A). That 

supervisory role necessarily entails authority to set criteria for 

25 See Br. for Pets., 2011 WL 334707, at 41-42 (Jan. 31, 2011); Oral 
Argument, AEP, 2011 WL 1480855, at *15 (Apr. 19, 2011); see also 
Amicus Br. for Nat'l Rural Elec. Coop. Ass'n, et al., AEP, 2011 WL 
396513, at *9 (Feb. 7, 2011) (asserting EPA could "produce hard 
emissions standards" under section 111(d) for "air pollutants that are 
not regulated under certain other provisions of the Clean Air Act, such 
as GHGs"). 
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evaluating the standards of performance proposed in state plans. EPA 

has consistently and reasonably set substantive emission guidelines 

that set minimum levels of reductions for regulated sources, while 

allowing States to establish source-specific performance standards. See 

40 C.F.R. § 60.24(c),(f); 40 Fed. Reg. 53,340, 53,342 (Nov. 17, 1975); 

Legal Mem. at 21-23. That familiar procedure-followed in the Rule-

represents a reasonable interpretation of the proper relationship 

between EPA and the States under section 111(d). 

Petitioners assert a "right" to "relax[]" the rates reflected in the 

guidelines, Br. at 77-78, relying on language in section 111(d) requiring 

EPA to "permit" States to "take into consideration, among other factors, 

the remaining useful life of the existing source" in their plans. 42 U.S.C. 

§ 7411(d)(1). But allowing States to "take into consideration" a 

particular plant's remaining useful life cannot plausibly be read to 

grant petitioners a "right" to establish less stringent 
. . 

emiSSIOnS 

standards overall. Cf id. § 7 416 (preserving the "right of any State" to 

establish more stringent emission standards). Instead, as EPA 

reasonably found, States have sufficient flexibility, as well as 

"headroom" in the levels, to allow them to "take into consideration" a 
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particular plant's remaining useful life when establishing performance 

standards for that plant. See 80 Fed. Reg. at 64,869-74, 64,872; Legal 

Mem. at 40-44. 

Accepting petitioners' argument that they can establish emission 

rates that are collectively "less stringent" than the Rule requires, Br. at 

75, would also undermine one of section 111's key functions: to guard 

against a "race to the bottom" in which some States can create 

"pollution havens" by setting more relaxed standards in order to create 

a regulatory environment more favorable to regulated industries. Legal 

Mem. at 19, n.34; see also H.R. Rep. No. 91-1146, at 3 (June 3, 1970). 

Such "pollution havens" undermine the protective purpose of the Clean 

Air Act by allowing increases in harmful emissions that cross state lines 

and injure the health and welfare of other States' residents. By 

contrast, when EPA sets a floor in its emission guidelines, as it has 

done with the Rule, it protects all States from the harmful effects of 

pollution, better serving the underlying purposes of the Act. See Alaska 

Dep't of Envt'l Conservation v. EPA, 540 U.S. 461, 486 (2004) (EPA's 

federal supervisory authority helps guard States against the threat of 

pollution from more "permissive" neighboring States). 
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CONCLUSION 

For the foregoing reasons, the petitions for review should be 

denied. 
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16 u.s.c. § 817(1) 

§ 817. Projects not affecting navigable waters; necessity for 
Federal license; permit or right-of-way; unauthorized activities 

(1) It shall be unlawful for any person, State, or municipality, for the 
purpose of developing electric power, to construct, operate, or maintain 
any dam, water conduit, reservoir, power house, or other works 
incidental thereto across, along, or in any of the navigable waters of the 
United States, or upon any part of the public lands or reservations of 
the United States (including the Territories), or utilize the surplus 
water or water power from any Government dam, except under and in 
accordance with the terms of a permit or valid existing right-of-way 
granted prior to June 10, 1920, or a license granted pursuant to this Act 
[16 USCS §§ 791a et seq.]. Any person, association, corporation, State, 
or municipality intending to construct a dam or other project works 
across, along, over, or in any stream or part thereof, other than those 
defined herein as navigable waters, and over which Congress has 
jurisdiction under its authority to regulate commerce with foreign 
nations and among the several States shall before such construction file 
declaration of such intention with the Commission, whereupon the 
Commission shall cause immediate investigation of such proposed 
construction to be made, and if upon investigation it shall find that the 
interests of interstate or foreign commerce would be affected by such 
proposed construction, such person, association, corporation, State, or 
municipality shall not construct, maintain, or operate such dam or 
other project works until it shall have applied for and shall have 
received a I icense under the provisions of this Act [16 USCS §§ 791 a et 
seq.]. If the Commission shall not so find, and if no public lands or 
reservations are affected, permission is hereby granted to construct 
such dam or other project works in such stream upon 
com pi iance with State laws. 

**** 
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42 u.s.c. § 2131 

§ 2131. License required 

It shall be unlawful, except as provided in section 91 [42 USCS § 2121], 
for any person within the United States to transfer or receive in 
interstate commerce, manufacture, produce, transfer, acquire, possess, 
use, import, or export any utilization or production facility except under 
and in accordance with a license issued by the Commission pursuant to 
section 103 or 104 [42 uses§ 2133 or 2134]. 
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10 C.F.R. § 50.10(b) 

§ 50.10 License required; limited work authorization. 

**** 
(b) Requirement for license. Except as provided in§ 50.11 of this 
chapter, no person within the United States shall transfer or receive in 
interstate commerce, manufacture, produce, transfer, acquire, possess, 
or use any production or utilization facility except as authorized by a 
license issued by the Commission. 

**** 
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30 C.F.R. § 947.773(e) 

§ 947.773 Requirements for permits and permit processing. 

**** 
(e) The Secretary shall coordinate the SMCRA permit with appropriate 
State and regional or local agencies to the extent possible, to avoid 
duplication with the following state and regional or local regulations: 

(1) Department of Ecology: 
Surface Water Rights Permit, RCW 90.03.250 
Dam Safety Approval, RCW 90.03.350 
Reservoir Permit, RCW 90.03.370 
Approval of Change of Place or Purpose of Use (water) RCW 90.03.380 
Ground Water Permit, RCW 90.44.050 
New Source Construction Approval, RCW 79.94.152 
Burning Permit, RCW 70.94.650 
Flood Control Zone Permit, RCW 86.16.080 
Waste Discharge Permit, RCW 90.48.180 
National Pollution Discharge Elimination System (NPDES) Permit, 
RCW 90.48 
Approval of Change of Point of Diversion, RCW 90.03.380 
Sewage Facilities Approval, RCW 90.48.110 
Water Quality Certification, RCW 90.48.160 

(2) Department of Natural Resources: 
Burning Permit, RCW 77.04.150 & .170 
Dumping Permit, RCW 76.04.242 
Operating Permit for Machinery, RCW 76.04.275 
Cutting Permit, RCW 76.08.030 
Forest Practices, RCW 76.09.060 
Right of Way Clearing, RCW 76.04.310 
Drilling Permit, RCW 78.52.120 

(3) Regional Air Pollution Control Agencies: 
New Source Construction Approval (RCW 70.94.152) 
Burning Permit, RCW 70.94.650 
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(4) Department of Fisheries: 
Hydraulic Permit, RCW 75.20 

(5) Department of Game: 
Hydraulic Permit, RCW 75.20.100 

(6) Department of Social Health Services: 
Public Sewage, WAC 248.92 
Public Water Supply, WAC 248.54 

(7) Department of Labor and Industries: 
Explosive I icense, RCW 70.7 4.135 
Blaster's I icense, WAC 296.52.040 
Purchaser's I icense, WAC 296.52.220 
Storage Magazine license, WAC 296.52.170 

(8) Cities and Counties: 
New Source Construction Approval. RCW 70.94.152 
Burning Permit, RCW 79.94.650 
Shoreline Substantial Development Permit, RCW 90.58.140 
Zoning and Building Permits, Local Ordinances 

**** 
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30 C.F.R. § 947.816(b) 

§ 947.816 Performance standards-- surface mining activities. 

*** 
(b) All operators shall have a plan of reclamation approved by the 
Washington Department of Fisheries for operation in affected streams, 
RCW 75, and shall comply with the Hydraulic Project Approval Law, 
RCW 75.20.100, the Shoreline Management Act, RCW 90.58, the Forest 
Practices Act, RCW 76.09, the Water Pollution Control Act, RCW 90.48, 
the Minimum Water Flows and Levels Act, RCW 90.22, and the 
Pesticide Control Act, RCW 15.58, and regulations promulgated 
pursuant to these laws. 

**** 
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40 C.F.R. § 60.5720(b) 

§ 60.5720 What if I do not submit a plan or my plan is not approvable? 

*** 

(b) After a Federal plan has been implemented in your State, it will be 
withdrawn when your State submits, and the EPA approves, a final 
plan. 

*** 
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Tex. Utilities Code§ 39.904 

Sec. 39.904. Goal for Renewable Energy. 

(a) It is the intent of the legislature that by January 1, 2015, an 
additional 5,000 megawatts of generating capacity from renewable 
energy technologies will have been installed in this state. The 
cumulative installed renewable capacity in this state shall total 5,880 
megawatts by January 1, 2015, and the commission shall establish a 
target of 10,000 megawatts of installed renewable capacity by January 
1, 2025. The cumulative installed renewable capacity in this state shall 
total 2,280 megawatts by January 1, 2007, 3,272 megawatts by January 
1, 2009, 4,264 megawatts by January 1, 2011, 5,256 megawatts by 
January 1, 2013, and 5,880 megawatts by January 1, 2015. Of the 
renewable energy technology generating capacity installed to meet the 
goal of this subsection after September 1, 2005, the commission shall 
establish a target of having at least 500 megawatts of capacity from a 
renewable energy technology other than a source using wind energy. 

**** 
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Petitioners: No. 15-1363: the States of West Virginia, Texas, Alabama, 
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Clean Coal Electricity; No. 15-1370: the Utility Air Regulatory Group and the 
American Public Power Association; No. 15-1371: Alabama Power Company, 
Georgia Power Company, Gulf Power Company, and the Mississippi Power 
Company; No. 15-1372: the C02 Task Force of the Florida Electric Power 
Coordinating Group, Inc.; No. 15-1373: Montana-Dakota Utilities Co., a Division of 
MDU Resources Group, Inc.; No. 15-1374: the Tri-State Generation and 
Transmission Association, Inc.; No. 15-1375: the United Mine Workers of America; 
No. 15-13 7 6: the National Rural Electric Cooperative Association, Arizona Electric 
Power Cooperative, Inc., Associated Electric Cooperative, Inc., Big Rivers Electric 
Corporation, Brazos Electric Power Cooperative, Inc., Buckeye Power, Inc., Central 
Montana Electric Power Cooperative, Central Power Electric Cooperative, Inc., Corn 
Belt Power Cooperative, Dairyland Power Cooperative, Deseret Generation & 
Transmission Co-operative, Inc., East Kentucky Power Cooperative, Inc., East River 
Electric Power Cooperative, Inc., East Texas Electric Cooperative, Inc., Georgia 
Transmission Corporation, Golden Spread Electric Cooperative, Inc., Hoosier Energy 
Rural Electric Cooperative, Inc., Kansas Electric Power Cooperative, Inc., Minnkota 
Power Cooperative, Inc., North Carolina Electric Membership Corporation, 
Northeast Texas Electric Cooperative, Inc., Northwest Iowa Power Cooperative, 
Oglethorpe Power Corporation, Powersouth Energy Cooperative, Prairie Power, Inc., 
Rushmore Electric Power Cooperative, Inc., Sam Rayburn G&T Electric Cooperative, 
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Inc., San Miguel Electric Cooperative, Inc., Seminole Electric Cooperative, Inc., South 
Mississippi Electric Power Association, South Texas Electric Cooperative, Inc., 
Southern Illinois Power Cooperative, Sunflower Electric Power Corporation, Tex-La 
Electric Cooperative of Texas, Inc., Upper Missouri G. & T. Electric Cooperative, 
Inc., Wabash Valley Power Association, Inc., Western Farmers Electric Cooperative, 
and Wolverine Power Supply Cooperative, Inc.; No. 15-1377: Westar Energy, Inc.; 
No. 15-1378: NorthWestern Corporation, doing business as NorthWestern Energy; 
No. 15-1379: the National Association of Home Builders; No. 15-1380: the State of 
North Dakota; No. 15-1382: the Chamber of Commerce of the United States of 
America, National Association of Manufacturers, American Fuel & Petrochemical 
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American Forest & Paper Association, American Iron and Steel Institute, American 
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Association, and the Portland Cement Association; No. 15-1383: the Association of 
American Railroads; No. 15-1386: Luminant Generation Company, LLC, Oak Grove 
Management Company, LLC, Big Brown Power Company, LLC, Sandow Power 
Company, LLC, Big Brown Lignite Company, LLC, Luminant Mining Company, 
LLC, and Luminant Big Brown Mining Company, LLC; No. 15-1393: Basin Electric 
Power Cooperative, Inc.; No. 15-1398: Energy & Environment Legal Institute; No. 
15-1409: Mississippi Department of Environmental Quality, State of Mississippi, and 
Mississippi Public Service Commission; No. 15-1410: International Brotherhood of 
Electrical Workers, AFL-CIO; No. 15-1413: Entergy Corporation; No. 15-1418: 
LG&E and KU EnergyLLC; No. 15-1422: West Virginia Coal Association; No. 15-
1432: Newmont Nevada Energy Investment, LLC, and Newmont USA Limited; No. 
15-1442: the Kansas City Board of Public Utilities- Unified Government of 
Wyandotte County/Kansas City, Kansas; No. 15-1451: the North American Coal 
Corporation, Coteau Properties Company, Coyote Creek Mining Company, Falkirk 
Mining Company, Mississippi Lignite Mining Company, North American Coal 
Royalty Company, NODAK Energy Services, LLC, Otter Creek Mining Company, 
LLC, and Sabine Mining Company; No. 15-1459: Indiana Utility Group; No. 15-1464: 
Louisiana Public Service Commission; No. 15-1470: GenOn Mid-Atlantic, LLC, 
Indian River Power LLC, Louisiana Generating LLC, Midwest Generation, LLC, 
NRG Chalk Point LLC, NRG Power Midwest LP, NRG Rema LLC, NRG Texas 
Power LLC, NRG Wholesale Generation LP, and Vienna Power LLC; No. 15-1472: 
Prairie State Generating Company LLC; No. 15-1474: Minnesota Power, an operating 
division of ALLETE, Inc.; No. 15-1475: Denbury Onshore, LLC; No. 15-1477: 
Energy-Intensive Manufacturers' Working Group on Greenhouse Gas Regulation; 
No. 15-1483: Local Government Coalition for Renewable Energy; No. 15-1488: 
Competitive Enterprise Institute, Buckeye Institute for Public Policy Solutions, 
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Christoph, Samuel R. Damewood, Caterine C. Dellin, Joseph W. Luquire, Lisa R. 
Markham, Patrick T. Peterson, and Kristi Rosenquist; 

Intervenor for Petitioners: Peabody Energy Corporation, Dixon Bros., Inc., 
Nelson Bros., Inc., Wesco International, Inc., Norfolk Southern Corporation, Joy 
Global Inc., Gulf Coast Lignite Coalition; 

Respondents: The United States Environmental Protection Agency and Regina 
A. McCarthy, Administrator, United States Environmental Protection Agency; 

Intervenors for Respondent: American Wind Energy Association, Advanced 
Energy Economy, American Lung Association, Center for Biological Diversity, Clean 
Air Council, Clean Wisconsin, Conservation Law Foundation, Environmental 
Defense Fund, Natural Resources Defense Council, Ohio Environmental Council, 
Sierra Club, Solar Energy Industries Association; the States of New York, California, 
Connecticut, Delaware, Hawaii, Illinois, Iowa, Maine, Maryland, Minnesota, New 
Hampshire, New Mexico, Oregon, Rhode Island, Vermont, and Washington; the 
Commonwealths of Massachusetts and Virginia; the District of Columbia; the Cities 
of Boulder, Chicago, New York, Philadelphia, Seattle, South Miami, and Broward 
County, Florida; City of Austin, doing business as Austin Energy, New York Power 
Authority, Sacramento Municipal Utility District, Southern California Edison 
Company, City of Los Angeles Department of Water and Power, Nextera Energy, 
Inc., Calpine Corporation, National Grid Generation, LLC, Pacific Gas and Electric 
Company, West Virginia Highlands Conservancy, Ohio Valley Environmental 
Coalition, Coal River Mountain Watch, Kanawha Forest Coalition, Mon Valley Clean 
Air Coalition, Keepers of the Mountains Foundation; 

Amicus Curiae for Petitioner: Philip Zoebisch, Municipal Electric Authority of 
Georgia, Pacific Legal Foundation, Texas Public Policy Foundation, Morning Star 
Packing Company, Merit Oil Company, Loggers Association of Northern California, 
Norman R. Brown, Members of Congress 1, State of Nevada, Consumers' Research, 

1 Sen. Mitch McConnell, Sen. James M. Inhofe, Sen. Lamar Alexander, Sen. John Barrasso, Sen. Roy 
Blunt, Sen. John Boozman, Sen. Shelly Moore Capito, Sen. Bill Cassidy, Sen. Dan Coats, Sen. John 
Cornyn, Sen. Michael D. Crapo, Sen. Ted Cruz, Sen. Steve Daines, Sen. Michael B. Enzi, Sen. Deb 
Fischer, Sen. Orrin G. Hatch, Sen. John Hoeven, Sen. Ron Johnson, Sen. James Lankford, Sen. Joe 
Manchin, Sen. John McCain, Sen. Lisa Murkowski, Sen. Rand Paul, Sen. James E. Risch, Sen. Pat 
Roberts, Sen. M. Michael Rounds, Sen. Marco Rubio, Sen. Tim Scott, Sen. Richard C. Shelby, Sen. 
Dan Sullivan, Sen. John Thune, Sen. Patrick J. Toomey, Sen. David Vitter, Sen. Roger Wicker, 
Speaker Paul Ryan, Majority Leader Kevin McCarthy, Majority Whip Steve Scalise, Rep. Cathy 
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Landmark Legal Foundation, Former State Public Utility Commissioners 2
, 60Plus 

Association, Southeastern Legal Foundation, State and Local Business Associations3, 

McMorris Rodgers, Rep. Brian Babin, Rep. Lou Barletta, Rep. Andy Barr, Rep. Joe Barton, Rep. 
Gus Bilirakis, Rep. Mike Bishop, Rep. Rob Bishop, Rep. Diane Black, Rep. Marsha Blackburn, Rep. 
Mike Bost, Rep. Charles W. Boustany, Jr., Rep. Kevin Brady, Rep. Jim Bridenstine, Rep. Mo Brooks, 
Rep. Susan W. Brooks, Rep. Ken Buck, Rep. Larry Bucshon, Rep. Michael C. Burgess, Rep. Bradley 
Byrne, Rep. Ken Calvert, Rep. EarlL. Carter, Rep. John R. Carter, Rep. Steve Chabot, Rep. Jason 
Chaffetz, Rep. Mike Coffman, Rep. Tom Cole, Rep. Chris Collins, Rep. Doug Collins, Rep. K. 
Michael Conaway, Rep. Kevin Cramer, Rep. Ander Crenshaw, Rep. John Abney Culberson, Rep. 
Rodney Davis, Rep. Jeff Denham, Rep. Ron DeSantis, Rep. Scott DesJarlais, Rep. Sean P. Duffy, 
Rep. Jeff Duncan, Rep.JohnJ. Duncan, Jr., Rep. Renee Ellmers, Rep. Blake Farenthold, Rep. Chuck 
Fleischmann, Rep. John Fleming, Rep. Bill Flores, Rep. J. Randy Forbes, Rep. Virginia Foxx, Rep. 
Trent Franks, Rep. Scott Garrett, Rep. Bob Gibbs, Rep. Louie Gohmert, Rep. Bob Goodlatte, Rep. 
Paul A. Gosar, Rep. Kay Granger, Rep. Garret Graves, Rep. Sam Graves, Rep. Tom Graves, Rep. 
H. Morgan Griffith, Rep. Glenn Grothman, Rep. Frank C. Guinta, Rep. Brett Guthrie, Rep. Gregg 
Harper, Rep. Vicky Hartzler, Rep. Jeb Hensarling, Rep. Jody B. Hice, Rep. J. French, Rep. Richard 
Hudson, Rep. Tim Huelskamp, Rep. Bill Huizenga, Rep. Will Hurd, Rep. Robert Hurt, Rep. Evan 
H. Jenkins, Rep. LynnJenkins, Rep. BillJohnson, Rep. SamJohnson, Rep. Walter B. Jones, Rep. Jim 
Jordan, Rep. Mike Kelly, Rep. Trent Kelly, Rep. Steve I<ing, Rep. Adam I<inzinger, Rep. John Kline, 
Rep. Doug LaMalfa, Rep. Doug Lamborn, Rep. Robert E. Latta, Rep. Billy Long, Rep. Barry 
Loudermilk, Rep. Frank D. Lucas, Rep. Blaine Luetkemeyer, Rep. Cynthia M. Lummis, Rep. Kenny 
Marchant, Rep. Tom Marino, Rep. Thomas Massie, Rep. Michael T. McCaul, Rep. Tom McClintock, 
Rep. David B. Mcl<inley, Rep. Martha MeSally, Rep. Mark Meadows, Rep. Luke Messer, Rep. John 
L. Mica, Rep. Jeff Miller, Rep. John Moolenaar, Rep. Alex X. Mooney, Rep. Markwayne Mullin, Rep. 
Tim Murphy, Rep. Randy Neugebauer, Rep. Dan Newhouse, Rep. Richard B. Nugent, Rep. Devin 
Nunes, Rep. Pete Olson, Rep. Steven M. Palazzo, Rep. Stevan Pearce, Rep. Scott Perry, Rep. Robert 
Pittenger, Rep. Joseph R. Pitts, Rep. Ted Poe, Rep. Mike Pompeo, Rep. John Ratcliffe, Rep. Jim 
Renacci, Rep. Reid Ribble, Rep. Scott Rigell, Rep. David P. Roe, Rep. Harold Rogers, Rep. Mike 
Rogers, Rep. Dana Rohrabacher, Rep. Todd Rokita, Rep. Peter J. Roskam, Rep. Keith J. Rothfus, 
Rep. David Rouzer, Rep. Steve Russell, Rep. Pete Sessions, Rep. John Shimkus, Rep. Bill Shuster, 
Rep. Michael K. Simpson, Rep. Adrian Smith, Rep. Jason Smith, Rep. Lamar Smith, Rep. Chris 
Stewart, Rep. Steve Stivers, Rep. Marlin A. Stutzman, Rep. Glenn Thompson, Rep. Mac Thornberry, 
Rep. Patrick J. Tiberi, Rep. Scott R. Tipton, Rep. David A. Trott, Rep. Michael R. Turner, Rep. Fred 
Upton, Rep. Ann Wagner, Rep. Tim Walberg, Rep. Greg Walden, Rep. Jackie Walorski, Rep. Mimi 
Walters, Rep. Randy K. Weber, Rep. Daniel Webster, Rep. Brad R. Wenstrup, Rep. Bruce 
Westerman, Rep. Lynn A. Westmoreland,, Rep. Ed Whitfield, Rep. Roger Williams, Rep. Joe 
Wilson, Rep. Robert]. Wittman, Rep. Steve Womack, Rep. Rob Woodall, Rep. Kevin Yoder, Rep. 
Ted S. Yoho, Rep. Don Young, Rep. Todd C. Young, and Rep. Ryan Zinke. 
2 Congressman Kevin Cramer, David Armstrong, Randall Bynum, Charles Davidson, Jeff Davis, 
Mark David Goss, Robert Hix, Terry Jarrett, Larry Landis, Jon Mcl<inney, Carl Miller, Polly Page, 
Anthony Rachal III, Dr. Edward Salmon, Joan Smith, Jim Sullivan, David Wright, and Tom Wright. 

3 Texas Association of Business, Pennsylvania Chamber of Business and Industry, Ohio Chamber of 
Commerce, Alaska Chamber of Commerce, Arizona Chamber of Commerce and Industry, Arkansas 
State Chamber of Commerce/ Associated Industries of Arkansas, Associated Industries of Missouri, 
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Association of Commerce and Industry, Bakersfield Chamber of Commerce, Beaver Dam Chamber 
of Commerce, Billings Chamber of Commerce, Birmingham Business Alliance, Bismarck Mandan 
Chamber of Commerce, Blair County Chamber of Commerce, Bowling Green Area Chamber of 
Commerce, Bullitt County Chamber of Commerce, Business Council of Alabama, Campbell County 
Chamber of Commerce, Canton Regional Chamber of Commerce, Carbon County Chamber of 
Commerce, Carroll County Chamber of Commerce, Catawba Chamber of Commerce, Central 
Chamber of Commerce, Central Louisiana Chamber of Commerce, Chamber Southwest Louisiana, 
Chamber630, Chandler Chamber of Commerce, Colorado Association of Commerce and Industry, 
Colorado Business Roundtable, Columbus Area Chamber of Commerce, Dallas Regional Chamber, 
Davis Chamber of Commerce, Detroit Regional Chamber of Commerce, Eau Claire Area Chamber 
of Commerce, Erie Regional Chamber & Growth Partnership, Fall River Area Chamber of 
Commerce & Industry, Fremont Area Chamber of Commerce, Georgia Association of 
Manufacturers, Georgia Chamber of Commerce, Gibson County Chamber of Commerce, Gilbert 
Chamber of Commerce, Grand Junction Area Chamber, Grand Rapids Area Chamber of 
Commerce, Great Lakes Metro Chambers Coalition, Greater Flagstaff Chamber of Commerce, 
Greater Green Bay Chamber of Commerce, Greater Irving-Las Colinas Chamber of Commerce, 
Greater Lehigh Valley Chamber of Commerce, Greater Muhlenberg Chamber of Commerce, 
Greater North Dakota Chamber of Commerce, Greater Orange Area Chamber of Commerce, 
Greater Phoenix Chamber of Commerce, Greater Shreveport Chamber of Commerce, Greater 
Summerville/Dorchester County Chamber of Commerce, Greater Tulsa Hispanic Chamber of 
Commerce, Greater West Plains Area Chamber of Commerce, Hartford Area Chamber of 
Commerce, Hastings Area Chamber of Commerce, Hazard Perry County Chamber of Commerce, 
Illinois Manufacturers Association, Indiana Chamber of Commerce, Indiana County Chamber of 
Commerce, Iowa Association of Business and Industry, Jackson County Chamber, J ax Chamber of 
Commerce, Jeff Davis Chamber of Commerce, Johnson City Chamber of Commerce, Joplin Area 
Chamber of Commerce, Kalispell Chamber of Commerce, Kansas Chamber of Commerce, 
Kentucky Association of Manufacturers, Kentucky Chamber of Commerce, I<ingsport Chamber of 
Commerce, Kyndle, Kentucky Network for Development, Leadership and Engagement, Latino 
Coalition, Lima - Allen County Chamber of Commerce, Lincoln Chamber of Commerce, Longview 
Chamber of Commerce, Loudoun Chamber of Commerce, Lubbock Chamber of Commerce, 
Madisonville-Hopkins County Chamber of Commerce, Maine State Chamber of Commerce, 
Manhattan Chamber of Commerce, McLean County Chamber of Commerce, Mercer Chamber of 
Commerce, Mesa Chamber of Commerce, Metro Atlanta Chamber of Commerce, Metropolitan 
Milwaukee Association of Commerce, Michigan Chamber of Commerce, Michigan Manufacturers 
Association, Midland Chamber of Commerce, Milbank Area Chamber of Commerce, Minot Area 
Chamber of Commerce, Mississippi Economic Council The State Chamber of Commerce, 
Mississippi Manufacturers Association, Missouri Chamber of Commerce, Mobile Area Chamber of 
Commerce, Montana Chamber of Commerce, Montgomery Area Chamber of Commerce, 
Morganfield Chamber of Commerce, Mount Pleasant/Titus County Chamber of Commerce, Myrtle 
Beach Chamber of Commerce, Naperville Area Chamber of Commerce, Nashville Area Chamber of 
Commerce, National Black Chamber of Commerce, Nebraska Chamber of Commerce and Industry, 
Nevada Manufacturers Association, New Jersey Business & Industry Association, New Jersey State 
Chamber of Commerce, New Mexico Business Coalition, Newcastle Area Chamber of Commerce, 
North Carolina Chamber of Commerce, North Country Chamber of Commerce, Northern 
Kentucky Chamber of Commerce, Ohio Manufacturers Association, Orrville Area Chamber of 

(Footnote Continued .. .) 
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Inc., Hispanic Leadership Fund, National Black Chamber of Commerce, JosephS. 
D'Aleo, Harold H. Doiron, Don]. Easterbrook, Theodore R. Eck, Gordon]. Fulks, 
William M. Gray, Craig D. Idso, Richard A. Keen, Anthony P. Lupo, Thomas P. 
Sheahen, S. Fred Singer,] ames P. Wallace, III, George T. Wolff; and 

Amicus Curiae for Respondent: William D. Ruckelshaus, William K. Reilly, 
Institute for Policy Integrity at New York University Law School, National League of 
Cities, United States Conference of Mayors; the Cities of Baltimore, Maryland; Coral 
Gables, Florida; Grand Rapids, Michigan; Houston, Texas; Jersey City, New Jersey; 
Los Angeles, California; Minneapolis, Minnesota; Pinecrest, Florida; Portland, 
Oregon; Providence, Rhode Island; Salt Lake City, Utah; San Francisco, California; 
West Palm Beach, Florida; Boulder County, Colorado; American Thoracic Society, 
American Medical Association, American College of Preventive Medicine, American 
College of Occupational and Environmental Medicine, Service Employees 
International Union, American Sustainable Business Council, South Carolina Small 
Business Chamber of Commerce. 

Commerce, Oshkosh Chamber of Commerce, Paducah Area Chamber of Commerce, 
Paintsville/Johnson County Chamber of Commerce, Pennsylvania Manufacturers Association, Port 
Aransas Chamber of Commerce/Tourist Bureau, Powell Valley Chamber of Commerce, Putnam 
Chamber of Commerce, Rapid City Area Chamber of Commerce, Rapid City Economic 
Development Partnership, Redondo Beach Chamber of Commerce, Roanoke Valley Chamber of 
Commerce, Rock Springs Chamber of Commerce, Salt Lake Chamber of Commerce, San Diego 
East County Chamber of Commerce, San Gabriel Valley Economic Partnership, Savannah Area 
Chamber of Commerce, Schuylkill Chamber of Commerce, Shoals Chamber of Commerce, Silver 
City Grant County Chamber of Commerce, Somerset County Chamber of Commerce, South Bay 
Association of Chambers of Commerce, South Carolina Chamber of Commerce, South Dakota 
Chamber of Commerce, Southeast Kentucky Chamber of Commerce, Southwest Indiana Chamber, 
Springerville-Eagar Chamber of Commerce, Springfield Area Chamber of Commerce, St. Louis 
Regional Chamber, State Chamber of Oldahoma, Superior Arizona Chamber of Commerce, Tempe 
Chamber of Commerce, Tennessee Chamber of Commerce and Industry, Tucson Metro Chamber 
of Commerce, Tulsa Chamber of Commerce, Tyler Area Chamber of Commerce, Upper Sandusky 
Area Chamber of Commerce, Utah Valley Chamber, Victoria Chamber of Commerce, Virginia 
Chamber of Commerce, Wabash County Chamber of Commerce, West Virginia Chamber of 
Commerce, West Virginia Manufacturers Association, Westmoreland County Chamber of 
Commerce, White Pine Chamber of Commerce, Wichita Metro Chamber of Commerce, 
Williamsport/Lycoming Chamber of Commerce, Wisconsin Manufacturers & Commerce, Wyoming 
Business Alliance, Wyoming State Chamber of Commerce, Youngstown Warren Regional Chamber. 
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Movant-Amicus Curiae for Respondent: Former State Energy and 
Environmental Officials. 4 

B. Rulings under Review. 

This final agency action under review is: Carbon Pollution Emission Guidelines 

for Existing Stationary Sources: Electric Utility Generating Units; Final Rule, 80 Fed. 

Reg. 64,662 (October 23, 2015). 

C. Related Cases. 

This following consolidated cases pending before the Court challenge a related 

agency action: State of North Dakota v. EPA, No. 15-1381; Murray Energy 

Corporation v. EPA. et al., No. 15-1396; Energy & Environment Legal Institute v. 

EPA, No. 15-1397; State of West Virginia, et al., v. EPA, et al., No. 15-1399; 

International Brotherhood of Boilermakers v. EPA, No. 15-1434; Peabody Energy 

Corporation v. EPA. et al., No. 15-1438; Utility Air Regulatory Group, et al., v. EPA, 

No. 15-1448; National Mining Association v. EPA, No. 15-1456; Indiana Utility 

Group v. EPA, et al., No. 15-1458; United Mine Workers of America v. EPA, No. 15-

1463; Alabama Power Company, et al., v. EPA, et al., No. 15-1468; Chamber of 

Commerce, et al., v. EPA. et al., No. 15-1469; Biogenic C02 Coalition v. EPA. et al., 

No. 15-1480; American Coalition for Clean Coal Electricity v. EPA, No. 15-1481; 

4 Matt Baker, Janet Gail Besser, Ron Binz, Michael H. Dworkin, Jeanne Fox, Dian Grueneich, 
Roger Hamilton, Paul Hibbard, Karl Rabago, Barbara Roberts, Cheryl Roberto, Jim Roth, Kelly 
Speakes-Backman, Larry Soward, Sue Tierney, Jon Wellinghoff, and Kathy Watson. 
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Luminant Generation Company. et al., v. EPA. et al., No. 15-1482; and National 

Rural Electric Cooperative Association, et al., v. EPA, No. 15-1484. 

/ s/ Eric G. Hostetler 
ERIC G. HOSTETLER 

Vlll 

ED_000738_00004041-00010 



TABLE OF CONTENTS 

INTRC)DUCTIC)N ............................................................................................................. 1 

STATEMENT OF JURISDICTION ............................................................................... 3 

STATEMENT OF THE ISSUES ..................................................................................... 4 

PERTINENT STATUTES AND REGULATIONS ...................................................... 5 

STATEMENT C)F THE CASE ........................................................................................ 6 

I. Statutory and Regulatory Background .................................................................... 6 

II. Factual Background ................................................................................................. 8 

A. Greenhouse-Gas Emissions and Climate Change ..................................... 8 

B. Fossil-Fuel-Fired Power Plants .................................................................... 9 

C. Overview of the Clean Power Plan ............................................................ 11 

1. The Building Blocks and the best system of emission 
reduction ........................................................................................... 12 

2. The uniform rates and state plans ................................................... 15 

3. The regulatory impact analysis ........................................................ 19 

4. Public outreach and response to comments .................................. 19 

5. The stay applications ....................................................................... 21 

SUMMARY C)F ARGUMENT ....................................................................................... 21 

STANDARD C)F REVIEW ............................................................................................. 23 

ARGUMENT .................................................................................................................... 25 

I. EPA Properly Exercised Its Section 111 (d) Authority by Including 
Generation-Shifting Within the Selected Best System ........................................ 25 

A. EPA Properly Applied the Statutory Factors ........................................... 26 

lX 

ED_000738_00004041-00011 



1. Generation-shifting is a "system of emission reduction." ............ 27 

2. Generation-shifting is an "adequately demonstrated" 
system of emission reduction ......................................................... 29 

a) Existing sources are using generation-shifting 
to reduce COz to meet state requirements and 
corporate objectives .............................................................. 30 

b) Other CAA programs or rules for the power 
sector have relied on generation-shifting ............................ 32 

3. Generation-shifting is the "best" system of emission 
reduction for power-plant COz ....................................................... 34 

4. EPA identified an "achievable" degree of emission 
limitation that "reflects" the application of generation-
shifting measures .............................................................................. 36 

5. The guidelines follow industry trends ............................................ 38 

B. Petitioners Posit Limitations on EPA's Discretion That Are 
Not Compelled by the Statute, and Would Frustrate the 
Statutory Objective to Protect Public Health and Welfare ..................... .40 

1. Petitioners apply an incorrect standard of review ......................... .40 

2. Applying Chevron, EPA's interpretation is reasonable 
and entitled to deference ................................................................. 44 

3. Contextual considerations support EPA's interpretation 
of the phrase "best system of emission reduction." ...................... 46 

a) The flexibility states have under Section 111 (d)'s 
cooperative-federalism structure supports EPA's 
interpretation ......................................................................... 4 7 

b) The phrase "best system of emission reduction" 
contrasts with more narrowly crafted language 
elsewhere in the statute ........................................................ .49 

X 

ED_000738_00004041-00012 



4. EPA has authority and expertise to make suitable 
judgments about C02 reductions and energy requirements 
in setting Section 111 (d) guidelines ................................................ 52 

5. EPA's interpretation does not invade states' regulatory 
Domain ............................................................................................. 55 

6. Assorted textual snippets relied on by Petitioners do not 
unambiguously foreclose EPA's reasonable interpretation 
of the Best System ........................................................................... 60 

a) The guidelines call for standards "for" and 
"applicable to" each source .................................................. 60 

b) EPA's guidelines enable the promulgation of 
"standards of performance," as that term is defined ......... 65 

7. EPA's interpretation is consistent with preexisting 
implementing regulations and past practice .................................. 68 

8. EPA's guidelines for existing sources are not inconsistent 
with EPA's regulation of new sources ........................................... 70 

C. The Rule Is Consistent with the Discretion Given to States 
by Section 111(d) and EPA's Regulations ................................................. 73 

II. Regulation of Hazardous Pollutant Emissions under CAA Section 
112 Does Not Bar Regulation of C02 Emissions under Section 
111 (d) ....................................................................................................................... 76 

A. Congress Amended the Act in 1990, Adding the Text at Issue .............. 77 

B. EPA Reasonably Read Section 111 (d) To Allow C02 
Regulation .................................................................................................... 78 

1. Read literally, the House-amended text of Section 111 (d) 
allows regulation of any non-criteria pollutant ............................... 79 

2. EPA reasonably interpreted the ambiguous House-
amended text of Section 111 (d) ...................................................... 80 

3. The Senate's amendment plainly permits C02 regulation ............. 87 

X1 

ED_000738_00004041-00013 



4. EPA's interpretation properly avoids creating an 
unnecessary conflict within enacted statutory text ........................ 90 

5. EPA's interpretation is consistent with AEP ................................. 93 

6. EPA's interpretation is consistent with past rulemakings ............. 96 

III. The Rule Poses No Constitutional Issues ............................................................. 98 

A. The Rule Is a Textbook Example of Cooperative Federalism ................ 98 

B. The Rule Does Not Unlawfully Coerce or Commandeer States ........... 101 

C. The Constitutional Avoidance Canon Has No Application Here ........ 106 

IV. Petitioners Do Not Establish Procedural Error under Section 7607 
of the Act .............................................................................................................. 107 

A. Petitioners Cannot Demonstrate Arbitrary or Capricious Error 
Because The Changes to the Rule Were Noticed or Are the 
Logical Outgrowth of the Proposal. ........................................................ 1 09 

B. Petitioners Have Not Established a "Substantial Likelihood" 
That Different Procedures Would Have "Significantly Changed" 
the Rule ...................................................................................................... 114 

C. Section 7 607 (d) (7) (B) Bars Petitioners' Challenges ................................. 116 

V. EPA Identified an Achievable Degree of Emission Limitation 
Applying the Best System .................................................................................... 11 7 

A. Building Block 1 Is Achievable ................................................................ 117 

B. Building Block 2 Is Achievable ................................................................ 122 

1. Increasing existing gas units' utilization is technically 
feasible and relies on a conservative estimate of their 
capabilities ....................................................................................... 123 

2. Historical data support EPA's determination that a 
phased increase in gas utilization is reasonable ............................ 127 

Xll 

ED_000738_00004041-00014 



3. EPA reasonably accounted for geographic considerations ........ 128 

4. EPA's modeling supports its conclusions ................................... 130 

5. EPA reasonably accounted for generation from existing 
units that were under construction in 2012 ................................. 130 

6. EPA reasonably included duct burners in its analysis ................. 132 

C. Building Block 3 Is Achievable ................................................................ 133 

1. EPA reasonably projected renewable generation based 
on historical patterns and conservative modeling 
assumptions .................................................................................... 133 

2. Petitioners' exaggerated claims are at odds with the 
best available data and EPA's conservative approach ................. 137 

D. EPA Reasonably Determined That the Best System Would 
Not Increase Existing Plants' Emission Rates ........................................ 140 

E. EPA Was Not Required to Perform Individual Plant 
Achievability Analyses .............................................................................. 142 

F. Achieving the Uniform Rates Does Not Require Trading, 
Although the Record Demonstrates That Successful Trading 
Programs Are Likely to be Established ................................................... 142 

G. The Rule Does Not Require States to Regulate Beyond Their 
Borders ....................................................................................................... 146 

VI. EPA Reasonably Considered Statutory Factors, Including Costs and 
Energy Requirements, and Promulgated Appropriate Subcategories 
and Implementation Requirements .................................................................... 148 

A. EPA Reasonably Considered Available Infrastructure and Grid 
Reliability Issues ......................................................................................... 148 

1. EPA reasonably concluded that the Rule would not 
significantly increase infrastructure needs .................................... 148 

Xlll 

ED_000738_00004041-00015 



2. EPA reasonably assessed reliability and resource 
adequacy .......................................................................................... 150 

3. EPA adequately addressed the concerns of the 
Council and rural cooperatives ...................................................... 153 

a) The Council ......................................................................... 153 

b) Rural cooperatives ............................................................... 155 

B. EPA Reasonably Considered the Costs of the Building Blocks 
and Did Not Use the Benefit-Cost Analysis in the RIA for 
That Purpose .............................................................................................. 156 

C. EPA Established Appropriate Subcategories ......................................... 159 

D. The Rule Does Not Impermissibly Regulate New Sources ................... 160 

E. The Rule Does Not Prohibit Enhanced Oil Recovery ........................... 163 

VII. EPA Reasonably Calculated State-Specific Goals and Determined 
That All States Will be Able to Develop Compliant Plans ............................... .164 

A. EPA Reasonably Determined That Pre-2013 Generating 
Facilities Cannot Provide Emission-Rate Credits .................................. 164 

B. EPA Reasonably Calculated Wisconsin's Baseline Emissions ............... 168 

C. The Rule Will Not Cause Particular Harm to Utah ............................... .170 

D. EPA Properly Considered Wyoming's Circumstances ........................... 171 

E. Utah's and Arizona's Concerns Regarding Tribal Lands Are 
Purely Speculative ...................................................................................... 173 

CC)NCLUSIC)N .............................................................................................................. 174 

CERTIFICATE OF COMPLIANCE WITH FEDERAL RULE OF 
APPELLATE PROCEDURE 32(A) ............................................................................. A1 

CERTIFICATE OF SERVICE ...................................................................................... A2 

XlV 

ED_000738_00004041-00016 



TABLE OF AUTHORITIES 

CASES 

Air Transp. Ass'n of Am. v. FAA, 
169 F.3d 1 (D.C. Cir. 1999) ........................................................................................ 157 

Allina Health Servs. v. Sebelius, 
746 F.3d 1102 (D.C. Cir. 2014) .................................................................................. 109 

Am. Coke & Coal Chems. Inst. v. EPA, 
452 F.3d 930 (D.C. Cir. 2006) .................................................................................... 115 

*Am. Elec. Power Co. v. Connecticut, 
564 U.S. 410 (2011) ..................................... 2, 6, 7, 10-11, 21, 25, 42-44, 53, 76, 93-95 

Am. Nurses Ass'n v. Tackson, -
No. 08-2198,2010 WL 1506913 (D.D.C. Apr. 15, 2010) ......................................... 95 

Am. Petroleum Inst. v. Costle, 
665 F.2d 1176 (D.C. Cir. 1981) .................................................................................. 108 

Am. Petroleum Inst. v. SEC, 
714 F.3d 1329 (D.C. Cir. 2013) .................................................................................... 90 

Appalachian Power Co. v. EPA, 
249 F.3d 1032 (D.C. Cir. 2001) .................................................................................. 116 

Appalachian Power Co. v. EPA, 
135 F.3d 791 (D.C. Cir. 1998) ........................................................................... .119, 121 

Ariz. Pub. Serv. Co. v. EPA, 
211 F.3d 1280 (D.C. Cir. 2000) .................................................................................. 112 

ASARCO v. EPA, 
578 F.2d 319 (D.C. Cir. 1978) .......................................................................... 51, 63-64 

*Authorities chiefly replied upon are marked with an asterisk. 

* Authorities chiefly relied upon are marked with an asterisk. 

XV 

ED_000738_00004041-00017 



Auer v. Robbins, 
519 U.S. 452 (1997) ...................................................................................................... 70 

Bd. of Regents of U niv. of Wash. v. EPA, 
86 F.3d 1214 (D.C. Cir. 1996) .................................................................................... 109 

Bell Atl. Tel. Cos. v. FCC, 
24 F.3d 1441 (D.C. Cir. 1994) .................................................................................... 106 

Bell Atl. Tel. Cos. v. FCC, 
131 F.3d 1044 (D.C. Cir. 1997) .................................................................................... 84 

Burgess v. United States, 
553 U.S. 124 (2008) ...................................................................................................... 90 

CBS v. FCC, 
453 U.S. 367 (1981) ...................................................................................................... 87 

Cellco P'ship v. FCC, 
700 F.3d 534 (D.C. Cir. 2012) .................................................................................... 106 

Chern. Mfrs. Ass'n v. EPA, 
28 F.3d 1259 (D.C. Cir. 1994) .................................................................................... 121 

*Chevron, U.S.A. v. Natural Res. Def. Council, Inc., 
467 U.S. 837 (1984) .................................... 24, 40-44, 60-61, 63-64,79,93,96, 106-07 

*Citizens to Save Spencer Cnty. v. EPA, 
600 F.2d 844 (D.C. Cir. 1979) ................................................................................ 91, 92 

*City of Arlington v. FCC, 
133 S. Ct. 1863 (2013) ............................................................................................. 41, 93 

Conn. Dep't of Pub. U til. Control v. FERC, 
569 F.3d 477 (D.C. Cir. 2009) ...................................................................................... 56 

Consumer Fed'n of Am. v. HHS, 
83 F.3d 1497 (D.C. Cir. 1996) .................................................................................... 159 

* Authorities chiefly relied upon are marked with an asterisk. 

XVl 

ED_000738_00004041-00018 



Ctr. For Biological Diversity v. U.S. Dep't of the Interior, 
563 F.3d 466 (D.C. Cir. 2009) .................................................................................... 172 

Del. Dep't of Natural Res. v. EPA, 
785 F.3d 1 (D.C. Cir. 2015) ........................................................................................... 54 

Dist. of Columbia v. Train, 
521 F.2d 971 (D.C. Cir. 1975) .................................................................................... 103 

Envtl. Def. Fund. Inc. v. EPA, 
82 F.3d 451 (D.C. Cir. 1996) ........................................................................................ 85 

Envtl. Integrity Project v. EPA, 
425 F.3d 992 (D.C. Cir. 2005) .................................................................................... 111 

EPA v. Brown, 
431 U.S. 99 (1977) ....................................................................................................... 103 

EPA v. EME Homer City Generation, L.P .. 
134 S. Ct. 1584 (2014) ................................................................................................. 104 

FDA v. Brown & Williamson Tobacco Corp., 
529 U.S. 120 (2000) ....................................................................................................... 53 

*FERC v. Elec. Power Supply Ass'n, 
136 S. Ct. 760 (2016) .............................................................................. 29, 56, 106, 147 

*FERC v. Mississippi, 
456 U.S. 742 (1982) .................................................................................................... 105 

Fertilizer Inst. v. EPA, 
935 F.2d 1303 (D.C. Cir. 1991) ................................................................. 109, 111, 114 

Five Flags Pipe Line Co. v. Dep't of Transp., 
854 F.2d 1438 (D.C. Cir. 1988) .................................................................................... 88 

*Hodel v. Va. Surface Mining & Reclamation Ass'n, 
452 U.S. 264 (1981) ....................................................................................... 98-100, 105 

* Authorities chiefly relied upon are marked with an asterisk. 

XVll 

ED_000738_00004041-00019 



Horsehead Res. Dev. Co. v. Browner, 
16 F.3d 1246 (D.C. Cir. 1994) .................................................................................... 112 

Hutchins v. Dist. of Columbia, 
188 F.3d 531 (D.C. Cir. 1999) ........................................................................... .102, 106 

In re Murray Energy Corp., 
788 F.3d 330 (D.C. Cir. 2015) .................................................................................... 1 OS 

King v. Burwell, 
135 S. Ct. 2480 (2015) ............................................................................................. 41, 84 

Kooritzky v. Reich, 
17 F.3d 1509 (D.C. Cir 1994) ..................................................................................... 111 

Lodge 1858, Am. Fed'n of Gov't Emps. v. Webb, 
580 F.2d 496 (D.C. Cir. 1978) ...................................................................................... 93 

Long Island Care at Home, Ltd. v. Coke, 
551 U.S. 158 (2007) .............................................................................................. 24, 112 

Loving v. IRS, 
742 F.3d 1013 (D.C. Cir. 2014) .................................................................................... 82 

Marsh v. Or. Natural Res. Council 
490 U.S. 360 (1989) .................................................................................................... 133 

*Massachusetts v. EPA, 
549 U.S. 497 (2007) ..................................................................................... 8, 51-53, 100 

Mexichem Specialty Resins, Inc. v. EPA, 
787 F.3d 544 (D.C. Cir. 2015) .................................................................................... 116 

Michigan v. EPA, 
213 F.3d 663 (D.C. Cir. 2000) .................................................................................... 104 

Michigan v. EPA, 
135 S. Ct. 2699 (2015) .................................................................................. 78, 157, 160 

* Authorities chiefly relied upon are marked with an asterisk. 

XVill 

ED_000738_00004041-00020 



*Miss. Comm'n on Envtl. Quality v. EPA, 
790 F.3d 138 (D.C. Cir. 2015) .................................................. 24, 43, 98-100, 106, 117 

Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 
463 U.S. 29 (1983) ........................................................................................................ 24 

Nat'l Cable & Telecomms. Ass'n v. Brand X Internet Servs., 
545 U.S. 967 (2005) ................................................................................................ 69, 96 

Nat'l Lime Ass'n v. EPA, 
627 F.2d 416 (D.C. Cir. 1980) ........................................................................... .142, 144 

Nat'l Fed'n of Indep. Bus. v. Sebelius, 
132 S. Ct. 2566 (2012) .......................................................................................... .50, 101 

Ne. Md. Waste Disposal Auth. v. EPA. 
358 F.3d 936 (D.C. Cir. 2004) ..................................................................................... 112 

New Jersey v. EPA, 
517 F.3d 574 (D.C. Cir. 2008) ................................................................................ 34, 97 

*New York v. United States, 
505 U.S. 144 (1992) ................................................................................. 99-100, 102-03 

Natural Res. Def. Council v. EPA, 
777 F.3d 456 (D.C Cir. 2014) ................................................................................. 24, 43 

Pers. Watercraft Indus. Ass'n v. Dep't of Commerce, 
48 F.3d 540 (D.C. Cir. 1995) ...................................................................................... 111 

Portland Cement Ass'n v. EPA. 
665 F.3d 177 (D.C. Cir. 2011) ........................................................................... .113, 164 

Portland Cement Ass'n v. Ruckelshaus, 
486 F.2d 375 (D.C. Cir. 1973) .................................................................................... 124 

Portland Cement Ass'n v. Train, 
513 F.2d 506 (D.C. Cir. 1975) .................................................................................... 157 

* Authorities chiefly relied upon are marked with an asterisk. 

XlX 

ED_000738_00004041-00021 



Pub. Citizen v. U.S. Dep't of Justice, 
491 U.S. 440 (1989) ...................................................................................................... 51 

Rush Prudential HMO v. Moran, 
536 U.S. 355 (2002) ...................................................................................................... 81 

Rust v. Sullivan, 
500 U.S. 173 (1991) ..................................................................................................... 107 

Sale v. Haitian Ctrs. Council, 
509 U.S. 155 (1993) ...................................................................................................... 85 

*Scialabba v. Cuellar De Osorio, 
134 S. Ct. 2191 (2014) ............................................................................................. 91-93 

*Sierra Club v. Costle, 
657 F.2d 298 (D.C. Cir. 1981) .............................................................................. 35, 124 

Sierra Club v. T ohnson, -
551 F.3d 1019 (D.C. Cir. 2008) .................................................................................... 66 

Small Refiner Lead Phase-Down Task Force v. EPA, 
705 F.2d 506 (D.C. Cir. 1983) .................................................................................... 146 

Solid Waste Agency ofN. Cook Cnty. v. U.S. Army Corps ofEng'rs, 
531 U.S. 159 (2001) ...................................................................................................... 66 

Stenberg v. Carhart, 
530 U.S. 914 (2000) ...................................................................................................... 65 

*Stephan v. United States, 
319 U.S. 423 (1943) ...................................................................................................... 88 

Sturgeon v. Frost, 
No. 14-1209, Slip Op. (S. Ct. Mar. 22, 2016) .............................................................. 85 

U.S. Steel Corp. v. EPA, 
444 U.S. 1035 (1980) .................................................................................................. 108 

* Authorities chiefly relied upon are marked with an asterisk. 

XX 

ED_000738_00004041-00022 



United States v. Welden, 
377 U.S. 95 (1964) ........................................................................................................ 89 

UNUM Life Ins. Co. of Am. v. Ward, 
526 U.S. 358 (1999) ...................................................................................................... 81 

U til. Air Regulatory Grp. v. EPA, 
744 F.3d 741 (D.C. Cir. 2014) ........................................................................... .107, 116 

*U til. Air Regulatory Grp. v. EPA, 
134 S. Ct. 2427 (2014) ................................................................................. .42-43, 81-83 

Van Hollen v. FEC, 
811 F.3d 486 (D.C. Cir. 2016) ...................................................................................... 33 

Wash. Hosp. Ctr. v. Bowen, 
795 F.2d 139 (D.C. Cir. 1986) ...................................................................................... 90 

West Virginia v. EPA, 
362 F.3d 861 (D.C. Cir. 2004) .................................................................................... 119 

West Virginia v. EPA, 
No. 15A773 (and related cases) (U.S. Feb. 9, 2016) ................................................... 21 

White Stallion Energy Ctr., LLC v. EPA, 
748 F.3d 1222 (D.C. Cir. 2014) ............................................................................ 78, 160 

Whitman v. Am. Trucking Ass'ns, 
531 U.S. 457 (2001) ................................................................................................ 85, 93 

STATUTES 

16 U.S.C. §§ 791a et. seq ................................................................................................... 59 

16 U.S.C. § 824o(b)(1) ..................................................................................................... 104 

16 U.S.C. § 1536(a)(2) ..................................................................................................... 171 

* Authorities chiefly relied upon are marked with an asterisk. 

XXl 

ED_000738_00004041-00023 



42 U.S.C. § 7401 (a)(3) ....................................................................................................... 47 

42 U.S.C. § 7401(b)(1) ................................................................................................... 6, 82 

42 U.S.C. § 7408 ............................................................................................................ 6, 94 

42 U.S.C. § 7408(a) ................................................................................................ 77, 79-80 

42 U.S.C. § 7409 ............................................................................................................ 6, 94 

42 U.S.C. § 7410 ............................................................................................... 6, 47, 79, 94 

42 U.S.C. § 7410(a)(2)(D)(i)(1) .................................................................................. 32, 145 

42 U.S.C. § 7410(d)(2)(A) ................................................................................................. 47 

42 U.S.C. § 7411 ....... 2, 6, 10, 44, 49, 53, 61, 69, 72, 74, 76, 84, 86, 93-95, 111, 113, 141 

42 U.S.C. § 7411 (a)(1) ......................... 2, 7, 26, 27, 38, 49-51, 55, 64, 65, 69, 74, 156, 157 

42 U.S.C. § 7411 (a)(2) ....................................................................................................... 60 

42 U.S.C. § 7411 (a)(7) ....................................................................................................... 50 

42 U.S.C. § 7411 (b)(1)(A) ................................................................................................... 7 

42 U.S.C. § 7411(b)(1)(B) ................................................................................................... 7 

42 U.S.C. § 7411(d) ............... .1, 4, 7, 10, 11, 21, 22, 25, 26, 34, 43, 44, 47, 48, 51, 52, 56, 
68, 69, 73,75-88,91-98,99,106,115,147,159,161,162 

42 U.S.C. § 7411 (d)(1) ............................................................... 8, 47, 60, 75-77, 79, 80, 92 

42 U.S.C. § 7411 (d)(1)(A) ............................................................................................. .4, 77 

42 U.S.C. § 7411(d)(2) ................................................................................................... 8, 47 

42 U.S.C. § 7411(e) ............................................................................................................ 62 

* Authorities chiefly relied upon are marked with an asterisk. 

XXll 

ED_000738_00004041-00024 



42 U.S.C. § 7412 .......................................... .4, 6, 22, 55, 76-84, 86, 87, 90-92, 94-98, 157 

42 U.S.C. § 7412(b) .......................................................................................... 77, 78, 83,88 

42 U.S.C. § 7412(b)(1)(A) ............................................................................................ 77, 78 

42 U.S.C. § 7412(d)(1) ....................................................................................................... 83 

42 U.S.C. § 7412(d)(7) ....................................................................................................... 84 

42 U.S.C. § 7412(i)(3) ........................................................................................................ 33 

42 U.S.C. § 7412(n)(1) ....................................................................................................... 83 

42 U.S.C. § 7416 ................................................................................................................ 87 

42 U.S.C. § 7491 (b)(2)(A) ................................................................................................. 50 

42 U.S.C. § 7 521 (a) (2) ....................................................................................................... 68 

42 U.S.C. § 7521(a)(3)(A)(1)(i) .......................................................................................... SO 

42 U.S.C. § 7602(g) .............................................................................................................. 8 

42 U.S.C. § 7602(k) ................................................................................................ 49, 66-67 

42 U.S.C. § 7607 .......................................................................................................... 5, 107 

42 U.S.C. § 7607(b) .............................................................................................................. 3 

42 U.S.C. § 7607(b)(1) ............................................................................................... 74, 102 

42 U.S.C. § 7607(d) .................................................................................................... 40, 122 

42 U.S.C. § 7607(d)(7) ..................................................................................................... 168 

42 U.S.C. § 7607(d)(7)(A) ....................................................................................... .138, 171 

* Authorities chiefly relied upon are marked with an asterisk. 

XX111 

ED_000738_00004041-00025 



42 U.S.C. § 7607(d)(7)(B) ................................................................. 58, 108, 116, 159, 171 

42 U.S.C. § 7607(d)(8) ............................................................................................. .108, 114 

42 U.S.C. § 7607(d)(9) ....................................................................................................... 23 

42 U.S.C. § 7607(d)(9)(D) ................................................................. 25, 107, 109, 114, 116 

42 U.S.C. § 7607(d)(9)(D)(i) ................................................................................... .107, 109 

42 U.S.C. § 7607(d)(9)(D)(ii) ........................................................................................... 108 

42 U.S.C. § 7607(d)(9)(D)(iii) .......................................................................................... 108 

42 U.S.C. § 7651 ................................................................................................................ 32 

42 U.S.C. § 7651o .............................................................................................................. 32 

42 U.S.C. § 7651 (b) ............................................................................................................ 33 

42 U.S.C. § 7651 b(f) .......................................................................................................... 57 

42 U.S.C. § 7651c(a)(1) ..................................................................................................... 67 

Pub. L. No. 101-549, § 108(g), 104 Stat. 2467 (1990) ..................................................... 78 

Pub. L. No. 101-549, § 302(a), 104 Stat. 2574 (1990) ............................................... 78, 88 

CODE OF FEDERAL REGULATIONS 

40 C.F.R. Part 60, Subpart B ......................................................................................... 8, 73 

40 C.F.R. § 60.21 (b) ........................................................................................................... 69 

40 C.F.R. § 60.21(e) ........................................................................................................... 27 

40 C.F.R. § 60.21 (f) ............................................................................................... 4 7, 68, 69 

* Authorities chiefly relied upon are marked with an asterisk. 

XXlV 

ED_000738_00004041-00026 



40 C.F.R. § 60.22(a) ........................................................................................................... 27 

40 C.F.R. § 60.22(b) (5) .................................................................................................... 159 

40 C.F.R. § 60.24(c) ........................................................................................................... 74 

40 C.F.R. § 60.24(d) ........................................................................................................... 74 

40 C.F.R. § 60.24(£) ........................................................................................................... 76 

40 C.F.R. § 60.5736 ......................................................................................................... 102 

40 C.F.R. § 60.5740(a)(2)(i) .......................................................................................... 61-62 

40 C.F.R. § 60.5745(a)(4) .................................................................................................. 64 

40 C.F.R. § 60.5770 ........................................................................................................... 66 

40 C.F.R. § 60.5790 ......................................................................................................... 164 

40 C.F.R. § 60.5790(b) .................................................................................................... 164 

40 C.F.R. § 60.5790(b)(5) ................................................................................................ 161 

40 C.F.R. § 60.5800 ................................................................................................... 37, 164 

40 C.F.R. § 60.5800(a)(1) ................................................................................................ 165 

40 C.F.R. § 60.5825(a) ............................................................................................... 62, 164 

40 C.F.R. § 60.5880 ........................................................................................................... 37 

40 C.F .R. § 86.1865-12 (k) ................................................................................................. 68 

40 C.F.R. Part 98, Subpart RR ........................................................................................ 163 

50 C.F.R. § 402.14(a) ....................................................................................................... 172 

* Authorities chiefly relied upon are marked with an asterisk. 

XXV 

ED_000738_00004041-00027 



FEDERAL REGISTERS 

40 Fed. Reg. 53,340 (Nov. 17, 1975) ...................................................................... 6, 72, 74 

42 Fed. Reg. 55,796 (Oct. 18, 1977) ............................................................................... 111 

45 Fed. Reg. 26,294 (Apr. 17, 1980) ................................................................................. 73 

61 Fed. Reg. 9905 (Mar. 12, 1996) .................................................................................. 111 

63 Fed. Reg. 57,356 (Oct. 27, 1998) ............................................................................... 145 

65 Fed. Reg. 79,825 (Dec. 20, 2000) ................................................................................ 95 

70 Fed. Reg. 15,994 (Mar. 29, 2005) ................................................................................ 96 

70 Fed. Reg. 28,606 (May 18, 2005) ............................................................................ 33-34 

7 4 Fed. Reg. 66,496 (Dec. 15, 2009) .................................................................................. 8 

76 Fed. Reg. 24,976 (May 3, 2011) ................................................................................... 95 

76 Fed. Reg. 48,208 (Aug. 8, 2011) ............................................................................ 32, 53 

77 Fed. Reg. 9304 (Feb. 16, 2012) ........................................................................ 33, 53, 78 

79 Fed. Reg. 1430 Oan. 8, 2014) ................................................................. 11, 113-14, 163 

79 Fed. Reg. 34,830 Oune 18, 2014) ................................. 11, 19-20,31, 110-13, 159, 163 

79 Fed. Reg. 34,960 Oune 18, 2014) ................................................................................. 11 

79 Fed. Reg. 64,543 (Oct. 30, 2014) ............................................. 11, 19-20, 110, 112, 159 

80 Fed. Reg. 24,914 (May 1, 2015) ................................................................................. 172 

80 Fed. Reg. 42,100 (Aug. 27, 2015) ................................................................................ 54 

80 Fed. Reg. 59,858 (Oct. 2, 2015) ................................................................................. 172 

* Authorities chiefly relied upon are marked with an asterisk. 

XXVl 

ED_000738_00004041-00028 



80 Fed. Reg. 64,510 (Oct. 23, 2015) .................................................. .12, 71, 115, 159, 163 

80 Fed. Reg. 64,662 (Oct. 23, 2015) ........... 6-7, 9-10, 12-20,27-33,35-40,45-47,51-55, 
58-59, 61-63, 66-67,69-75,77,80-81,86-87,91, 102, 

105, 110-11, 115, 117, 120-29, 132, 134-39, 141-53, 155-74 

80 Fed. Reg. 64,966 (Oct. 23, 2015) .................................................. .12, 19, 100, 102, 104 

LEGISLATIVE HISTORY 

H.R. Rep. No. 95-294 (1977) ............................................................................................ 67 

1 A Leg. History of the Clean Air Act Amends. of 1990 (Comm. Print 1993) ............ 86 

H.R. Rep. No. 101-952 (1989) .......................................................................................... 82 

H.R. 3030, 101 st Cong. § 301 Ouly 1989), reprinted in 2 A Legislative History of the 
Clean Air Act Amendments of 1990 (Comm. Print 1993) ............................................ 86 

S. Rep. No. 91-1196 (1970) ........................................................................................... 6, 84 

S. Rep. No. 101-228 (1989) ................................................................................... 32, 77,82 

136 CONG. REc. 36,067 (Oct. 27, 1990) .......................................................................... 85 

H.R. 4 § 2 Oan. 3, 1989) .................................................................................................... 86 

MISCELLANEOUS 

ANTONIN SCALIA & BRYAN A. GARt'lER, READING LAW: THE INTERPRETATION OF 
LEGAL TEXTS (2012) .......................................................................................................... 92 

Executive Order 12,866 (Sept. 30, 1993) .................................................................. 157-58 

HUNTON & WILLIAMS CLEAN AIR HANDBOOK (4TH ED. 2015) ................................... 97 

* Authorities chiefly relied upon are marked with an asterisk. 

XXVll 

ED_000738_00004041-00029 



Merriam-Webster Dictionary, available at http:/ /www.merriam-webster.com/ ......... 80 

NOAA, Global Temperature Recap, available at https:/ /www.climate.gov/news-
features/videos/ 2014-global-temperature-recap ............................................................... 9 

No surprise, 2015 sets new global temperature record, 
https:/ /www.climate.gov /news-features/ featured -images/ no-surprise-2015-sets-new-
global-temperature-record .................................................................................................. 9 

Office of Law Review Counsel website, at 
http:/ /uscode.house.gov / about/info.shtml .................................................................. 89 

Oxford Dictionary of English (3d ed. 201 0), available at 
http:/ /www.oxforddictionaries.com/us/ definition/ american_ english/ system .......... 27 

Paris Agreement, available at http:/ /www.cop21.gouv.fr/ en/195-countries-adopt-the-
first-universal-climate-agreement/ ..................................................................................... 9 

"Positive Law Codification," 
http:// uscode.house.gov / codification/legislation.shtml ............................................... 89 

"North Carolina's Clean Smokestacks Act," 
http:// daq.state.nc.us/ news/leg/ cleanstacks.shtml.. .................................................. 165 

Senate Legislative Drafting Manual§ 126(b)(2) ............................................................... 89 

"The NOx Budget Trading Program 2008 Highlights," 
https:/ /www.epa.gov /sites/production/ files/2015 
09/ documents/ 2008 _highlights. pdf .............................................................................. 14 5 

* Authorities chiefly relied upon are marked with an asterisk. 

XXV ill 

ED_000738_00004041-00030 



ADA 

CAA 

COz 

DOE 

EIA 

EPA 

ERCOT 

ESA 

FERC 

]A 

NAAQS 

NOx 

NREL 

RIA 

RTC 

SOz 

TSD 

UARG 

GLOSSARY 

Americans with Disabilities Act 

Clean Air Act 

Carbon Dioxide 

Department of Energy 

Energy Information Administration 

Environmental Protection Agency 

Electric Reliability Council of Texas 

Endangered Species Act 

Federal Energy Regulatory Commission 

Joint Appendix 

National Ambient Air Quality Standards 

Nitrogen Oxide 

National Renewable Energy Laboratory 

Regulatory Impact Analysis 

Response to Comments 

Sulfur Dioxide 

Technical Support Document 

Utility Air Regulatory Group 

XXlX 

ED_000738_00004041-00031 



INTRODUCTION 

The Clean Power Plan ("the Rule") addresses the Nation's most important and 

urgent environmental challenge. The Rule will secure critically important reductions 

in carbon dioxide ("COz") emissions from what are by far the largest emitters in the 

United States-fossil-fuel-fired power plants. COz and other heat-trapping 

greenhouse-gas emissions pose a monumental threat to Americans' health and welfare 

by driving long-lasting changes in our climate, leading to an array of severe negative 

effects, which will worsen over time. These effects include rising sea levels that could 

flood coastal population centers; increasingly frequent and intense weather events 

such as storms, heat waves, and droughts; impaired air and water quality; shrinking 

water supplies; the spread of infectious disease; species extinction; and national 

security threats. 

The Clean Air Act ("the Act" or "the CAA") provides the Environmental 

Protection Agency ("EPA") well-established authority to abate threats to public health 

and welfare by limiting the amount of air pollution that power plants pump into the 

atmosphere. For decades, a host of CAA regulatory programs have limited various 

pollutants emitted by these plants. 

The Supreme Court has clarified that EPA's duties under CAA Section 111 (d), 

42 U.S.C. § 7411 (d), encompass the responsibility to limit power plants' COz 

emissions to abate climate change threats. Am. Elec. Power Co. v. Connecticut 
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("AEP"), 564 U.S. 410, 423 (2011). The Rule properly exercises the statutory 

authority recognized in AEP. 

EPA has thoroughly and carefully applied-based on an extensive 

administrative record-the Section 111 criteria to the unique circumstances of COz 

emissions from fossil-fuel-fired power plants. The Rule determines the "best system 

of emission reduction" ("Best System") for existing power plants and an achievable 

degree of cost-reasonable COz emission limitation that reflects that system's 

application. 42 U.S.C. § 7 411 (a) (1 ). 

To determine the Best System, EPA closely examined the strategies, 

technologies, and approaches that power plants and states are already using to reduce 

COz emissions. Based on that analysis, the Best System applied by EPA includes 

highly cost-effective, flexible, and proven emission-reduction strategies premised on 

increased utilization of cleaner forms of power generation. These emission-reduction 

strategies-which EPA terms "generation-shifting"-are not only already widely used 

but have been previously incorporated into numerous CAA regulatory programs for 

the power industry. These strategies take advantage of the industry's unique 

characteristics, including the fact that power plants generate electricity within an 

interconnected electric grid using processes that have vastly different air-pollution 

impacts, with all sources' operations closely and constantly coordinated to keep supply 

and demand in balance. 
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Under the Act's program of cooperative federalism, the Rule applies the Best 

System to calculate achievable emission-reduction targets for states to meet (or, if a 

state so chooses, for EPA to implement directly) through their subsequent 

establishment of specific emission standards for specific plants. The Rule gradually 

phases in emission standards from 2022 to 2030; provides states considerable 

flexibility to design standards tailored to their individual circumstances and 

preferences; and follows existing industry trends without resulting in any fundamental 

redirection of the energy sector. 

Petitioners seek to thwart any federal limitation of power plants' voluminous 

COz emissions, or at least limit the scope to negligible requirements that would fail to 

address the threats presented and fall far short of what is cost-effectively achievable. 

To these ends, Petitioners champion statutory constructions that are not required by 

the statutory text and would frustrate Congress's intent. 

The Rule reflects the eminently reasonable exercise of EPA's recognized 

statutory authority. It will achieve cost-effective COz reductions from an industry that 

has already demonstrated its ability to comply with robust pollution-control standards 

through the same measures and flexible approaches. The Rule fulfills both the letter 

and spirit of Congress's direction in the Act, and the petitions should be denied. 

STATEMENT OF JURISDICTION 

The consolidated petitions for review of the Rule were timely filed in this Court 

pursuant to 42 U.S.C. § 7607(b). 
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STATEMENT OF THE ISSUES 

Section 111 (d) (1) (A) directs the regulation of existing sources of certain 

pollutants through a program of cooperative federalism. It authorizes EPA to set 

guidelines directing states to establish "standard[s] of performance" for sources, 

which must reflect the emission limitation achievable applying the "best system of 

emission reduction" EPA determines has been adequately demonstrated, taking into 

account cost and other factors. Against this background, this case presents the 

following issues: 

1. Did EPA appropriately determine that the Best System of COz emission 

reduction for fossil-fuel-fired power plants includes proven and 

cost-effective strategies to increase utilization of cleaner forms of power 

generation, given that power plants operate within an interconnected grid 

linking facilities that have vastly disparate COz emissions, and given that 

alternative systems of emission reduction such as sequestering COz 

underground would be far more expensive? 

2. Did EPA reasonably conclude that the prior regulation of different 

pollutants emitted by power plants under a different statutory program ( 42 

U.S.C. § 7412, the hazardous pollutant program) does not bar regulation of 

power-plant COz emissions under Section 111 (d)? 

3. Does a regulatory program that permits states to choose between regulating 

power plants' COz emissions themselves or declining to do so-in which 
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case EPA would have full responsibility for directly regulating sources in 

that state-violate the Tenth Amendment, or is it a lawful exercise in 

"cooperative federalism"? 

4. Does a procedural challenge alleging inadequate notice meet the 

requirements of 42 U.S.C. § 7607 where the identified provisions flow 

directly from EPA's proposals and where procedural challenges were not 

raised with reasonable specificity during the period for public comment? 

5. Did EPA identify an achievable degree of emission limitation where EPA 

developed a robust record and applied conservative estimates for projecting 

feasible heat-rate improvements and increased use of cleaner production 

methods over the Rule's lengthy implementation period? 

6. Did EPA properly consider, based on a robust record, the relevant statutory 

factors and reasonably determine that the performance standards will not 

compromise the reliability of the electricity system? 

7. Did EPA properly calculate emission reduction goals for Wisconsin, 

Wyoming and Utah, and reasonably disallow compliance credits for existing 

generation that is already accounted for in a baseline level? 

PERTINENT STATUTES AND REGULATIONS 

The pertinent statutes and regulations are set forth in the addendum. 
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STATEMENT OF THE CASE 

I. Statutory and Regulatory Background. 

The purpose of the CAA is to promote public health and welfare by addressing 

air pollution. 42 U.S.C. § 7 401 (b) (1 ). The Act establishes a comprehensive program 

for air-pollution control through a system of shared federal and state responsibility. 

The CAA's regulatory program addresses three general categories of pollutants 

emitted from existing stationary sources: (1) criteria pollutants, which are addressed 

under the National Ambient Air Quality Standards ("NAAQS") program, see 42 

U.S.C. §§ 7 408-7 41 0; (2) hazardous air pollutants, which are addressed under the 

National Emission Standards for Hazardous Air Pollutants program, see 42 U.S.C. 

§ 7412; and (3) "pollutants that are (or may be) harmful to public health or welfare but 

are not or cannot be controlled under [42 U.S.C. §§ 7408-7410 or 7412]," which are 

addressed under the Section 111 "Standard of Performance" program, see 42 U.S.C. 

§ 7411. 40 Fed. Reg. 53,340 (Nov. 17, 1975). Together, these three programs 

constitute a comprehensive framework to regulate air pollutants with "no gaps in 

control activities pertaining to stationary source emissions that pose any significant 

danger to public health or welfare." S. Rep. No. 91-1196, at 20 (1970); see 80 Fed. 

Reg. 64,662, 64,711 (Oct. 23, 2015). 

Section 111 "speaks directly to emissions of [COz]" from the Nation's existing 

power plants. AEP, 564 U.S. at 424. Section 111 "directs the EPA Administrator to 

list 'categories of stationary sources' that 'in [her] judgment ... caus[e], or contribut[e] 
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significantly to, air pollution which may reasonably be anticipated to endanger public 

health or welfare."' Id. (quoting 42 U.S.C. § 7411 (b)(1)(A)). For each category, EPA 

must prescribe federal "standards of performance" for emissions of pollutants from 

new or modified sources. 42 U.S.C. § 7411(b)(1)(B). In addition, EPA "shall 

prescribe regulations" under Section 111 (d) with respect to existing sources for 

pollutants not covered under certain other programs. Id. § 7411 (d). These 

regulations are not designed to regulate existing sources directly, but instead to guide 

"each State" in submitting to EPA a "satisfactory" plan that establishes "standards of 

performance" for any existing source of the relevant pollutant. Id. 

A "standard of performance" is defined as: 

a standard for emissions of air pollutants which reflects the 
degree of emission limitation achievable through the 
application of the best system of emission reduction which 
(taking into account the cost of achieving such reduction 
and any nonair quality health and environmental impact 
and energy requirements) the Administrator determines has 
been adequately demonstrated. 

Id. § 7411(a)(1). Under that definition, the emission requirements imposed on 

particular sources must "reflectO" an overarching, foundational determination that is 

made by EPA. Specifically, EPA identifies those "system[s] of emission reduction" 

that are "adequately demonstrated" for a particular source category; determines the 

"best" of these systems, based on the relevant criteria; and then derives from that 

system an "achievable" emission-performance level for sources. 80 Fed. Reg. at 

64,720. 
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EPA promulgates its determination in "emission guidelines." 40 C.F .R. Part 

60, Subpart B. These guidelines also provide procedures for states to submit, and 

EPA to approve or disapprove, individualized state plans, which specify the specific 

emission standards applicable to particular sources within a state, along with 

implementation measures. 42 U.S.C. § 7411 (d)(1). If a state elects not to submit a 

plan, or does not submit a "satisfactory" plan, EPA must promulgate a federal plan 

that directly limits emissions from the state's sources. I d. § 7 411 (d) (2). 

II. Factual Background. 

A. Greenhouse -Gas Emissions and Climate Change. 

COz and other greenhouse gases in the atmosphere have risen to 

unprecedented levels as a result of human activities, and these gases are the root cause 

of ongoing global climate change. 74 Fed. Reg. 66,496, 66,517 (Dec. 15, 2009). In 

Massachusetts v. EPA, 549 U.S. 497 (2007), the Supreme Court held that the 

"sweeping definition of 'air pollutant"' in the CAA unambiguously covers 

"greenhouse gases"-so named because they "actO like the ceiling of a greenhouse, 

trapping solar energy and retarding the escape of reflected heat." Id. at 505, 528-29 

(citing 42 U.S.C. § 7602(g)). On remand, EPA comprehensively assessed the effects 

of greenhouse-gas pollution, concluding that it endangers the public health and 

welfare of current and future generations and thus requires CAA regulation. 7 4 Fed. 

Reg. at 66,516-36. EPA determined, among other things, that the risks include sea 

level rise, extreme weather events, drought, and harm to agriculture and water 
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resources; as well as sickness or mortality from reduced air quality, intensified heat 

waves, and increases in food- and water-borne pathogens. Id. at 66,497, 66,524-36. 

Climate change is already occurring. Nineteen of the twenty warmest years on 

record have all occurred in the past twenty years, and 2015 was the hottest year ever 

recorded. 5 Recent scientific assessments have found that climate change is damaging 

every area of the country. 80 Fed. Reg. at 64,686-88. These assessments make clear 

that substantially reducing emissions now is necessary to avoid the worst impacts. Id. 

In December 2015, 195 countries adopted the most ambitious climate change 

agreement in history, which establishes a long-term global framework to reduce 

greenhouse-gas emissions. 6 This agreement sets a goal of keeping warming well 

below two degrees Celsius and recognizes that to meet that goal countries will need to 

reduce their greenhouse-gas emissions as soon as possible. 

B. Fossil-Fuel-Fired Power Plants. 

Fossil-fuel-fired power plants are particularly large sources of numerous air 

pollutants. Since the CAA's passage in 1970, EPA has set emission requirements for 

these plants to fulfill the Act's primary objective to protect public health and the 

environment. Many CAA regulatory programs apply to these plants' emissions, 

5 NOAA, Global Temperature Recap, available at https:/ /www.climate.gov / ncws
features/videos/2014-global-temperature-recap; https:/ /www.climate.gov /news
features/featured-images/no-surprise-2015-sets-new-global-temperature-record 

6 Paris Agreement, available at http:/ /www.cop21.gouv.fr/ en/195-countries-adopt
the-first -universal-climate-agreement/. 
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including the NAAQS, Section 111, hazardous-pollutant, regional-haze, and acid-rain 

programs. To implement these programs, EPA has promulgated numerous rules 

limiting emissions from these plants in a manner that does not interfere with the 

reliable supply of electricity at a reasonable cost. 7 

Fossil-fuel-fired power plants are by far the highest-emitting stationary sources 

of COz, generating approximately 3 7% of all domestic man-made COz emissions-

almost three times as much as the next ten stationary-source categories combined. 8 

No serious effort to address the monumental problem of climate change can succeed 

without meaningfully limiting these plants' COz emissions. 

The Supreme Court addressed the regulation of COz from power plants in 

AEP. There, the utility industry used EPA's ability to regulate power-plant COz 

emissions to oppose federal common law nuisance claims. Examining Section 111 (d), 

the Court concluded that the Act provides a means for EPA to provide the "same 

relief'' sought by the plaintiffs-that is, limitations on power-plant COz emissions that 

would abate their contribution to climate change. The Court found that because the 

Act "'speaks directly' to emissions of [COz] from the defendants' plants," there was 

"no room for a parallel track." 564 U.S. at 424-25. The Court explained that EPA is 

an "altogether fitting" "expert agency" that is "best suited to serve as primary 

7 80 Fed. Reg. at 64,696-99. 

8 Id. at 64,689; EPA-HQ-OAR-2013-0602-36479, 3-14,JA_. 
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regulator" of power-plant COz emissions, and to determine "the appropriate amount 

of [COz] regulation." Id. at 427. The Court further explained that Congress, through 

Section 111 (d), specifically entrusted EPA to engage in the "complex balancing" task 

of weighing "the environmental benefit potentially achievable" with "our Nation's 

energy needs and the possibility of economic disruption." Id. The Court added that 

"[t]he appropriate amount of regulation ... cannot be prescribed in a vacuum: as with 

other questions of national or international policy, informed assessment of competing 

interests is required." Id. 

C. Overview of the Clean Power Plan. 

In 2014, EPA proposed COz emission standards for new and existing 

fossil-fuel-fired power plants. See 79 Fed. Reg. 34,830 Oune 18, 2014) (existing 

sources); 79 Fed. Reg. 34,960 Oune 18, 2014) (modified sources); 79 Fed. Reg. 1430 

Oan. 8, 2014) (new sources). The existing source proposal ("the Proposal") proposed 

state-by-state emission-reduction goals. Later in 2014, after receiving extensive 

stakeholder input, EPA published a supplemental Notice of Data Availability 

("Supplemental Notice") for the existing source rule, soliciting comment on 

stakeholders' suggestions. 79 Fed. Reg. 64,543 (Oct. 30, 2014). 

On October 23, 2015, EPA published two final rules. One establishes COz 

emission standards under Section 111 (b) for new, modified, and reconstructed plants. 
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80 Fed. Reg. 64,510. 9 The other, the Rule, establishes Section 111 (d) emission 

guidelines for states to follow in developing plans limiting C02 from existing plants. 

80 Fed. Reg. 64,662. EPA additionally proposed two approaches to a federal plan for 

states that do not submit an approvable plan and models for states to use in 

developing their own plans. 80 Fed. Reg. 64,966 (Oct. 23, 2015). 

1. The Building Blocks and the best system of emission 
reduction. 

In the Rule, based on an analysis of what power plants are already doing with 

the purpose or effect of reducing C02 emissions, EPA determined that the "best 

system of emission reduction" "adequately demonstrated" for existing plants is a 

combination of three general types of pollution-control measures, referred to as 

"Building Blocks": 

(1) improving heat rates 10 at coal-fired steam plants ("Building Block 1"); 

(2) substituting generation from lower-emitting existing natural gas combined
cycle plants ("gas plants") 11 for generation from higher-emitting steam plants, 
which are primarily coal-fired ("Building Block 2");12 and 

9 This rule is the subject of a separate set of consolidated petitions in this Court (Case 
No. 15-1381 and consolidated cases). 

10 Heat rate represents the efficiency with which plants convert fuel to electricity. 

11 For simplicity, coal-, oil- and gas-fired steam plants collectively are referred to in 
this brief as "coal-fired" or "steam" plants or units. Accord 80 Fed. Reg. at 64,795. 
Natural gas combined-cycle units are referred to as "gas" or "gas-fired" plants or 
units. 

12 A typical gas-fired plant produces less than half as much C02 per megawatt-hour of 
electricity generated as a typical coal-fired plant. Id. 
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(3) substituting generation from new zero-emitting renewable-energy 
generating capacity for generation from existing fossil-fuel-fired plants, which 
are primarily coal- or gas-fired ("Building Block 3"). 13 

80 Fed. Reg. at 64,666-67. EPA determined that these measures are collectively the 

Best System because plants can implement them to achieve substantial COz 

reductions cost-effectively, without adverse energy reliability impacts. Id. at 

64,744-51. 

EPA evaluated a full range of alternatives, including available technological 

measures that can be integrated into the design and operation of individual plants, 

such as converting coal-fired plants to combust a combination of natural gas and coal 

("co-firing") or capturing COz and storing it securely underground ("carbon 

sequestration"). Id. at 64,724-28. EPA concluded that some co-firing and carbon-

sequestration measures were "technically feasible and within price ranges that the 

EPA has found to be cost effective in the context of other [greenhouse-gas] rules, that 

a segment of the source category may implement these measures, and that the 

resulting emission reductions could be potentially significant." Id. at 64,727. EPA 

concluded, however, that Building Blocks 2 and 3 (generation-shifting) would be less 

expensive and otherwise better meet the relevant statutory factors, in part because 

13 Renewable-energy plants that emit no COz include hydroelectric, wind, solar, and 
some geothermal plants. 
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they are the prevalent approach states and companies are already taking to address 

COz emissions. Id. 

EPA explained that generation-shifting measures are well-established 

techniques for reducing power-plant emissions that have already been incorporated 

into many other CAA programs. Id. at 64,709, 64,725. Power generators produce a 

relatively fungible product-electricity-and they operate within an interconnected 

grid in which electricity generally cannot be stored in large volumes, so generation and 

use must be balanced in real time. Id. at 64,677. Because of their uniquely 

interconnected and interdependent operations, power plants shift generation in the 

normal course of business. For example, assuming demand is constant, when a power 

plant goes off-line for repairs, its generation is replaced by another plant's. 

Generators can cost-effectively reduce pollution by shifting generation from 

higher- to lower-emitting plants, thereby achieving a degree of emission limitation that 

might otherwise have required more expensive investments in end-of-the-stack 

technologies at their particular plants. Id. at 64,782 n.604, 64,795-811. For example, 

shifting generation from a coal-fired plant to a gas-fired plant or renewable generation 

generally results in a 50% or 100%, respectively, emission reduction. Id. at 64,795. 

EPA described in great detail the specific steps that particular sources may take 

to implement generation-shifting measures as a pollution-control strategy for 

purposes of complying with state-adopted emission standards. Id. at 64,731-33, 

64,796, 64,804-06; Legal Memorandum Accompanying Clean Power Plan for Certain 
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Issues ("Legal Mem.") 137-48, EPA-HQ-OAR-2013-0602-36872,JA_. For 

example, if a state were to establish rate-based 14 limitations, a particular source might 

make direct investments in cleaner power generation, for which it could receive 

emission-rate credits (i.e., an adjustment to its actual emission rate for purposes of 

demonstrating compliance with a regulatory standard). Or the source might acquire 

emission-rate credits from other sources that have invested in eligible measures. 80 

Fed. Reg. at 64,731-33. 

If a state were to establish a mass-based trading program15 (limiting the total 

mass of its sources' emissions), its higher-emitting sources would need more emission 

allowances, and thereby incur higher costs, than lower-emitting sources. In this 

manner, a mass-based approach provides market-based economic incentives for 

lower-emitting generation. 

2. The uniform rates and state plans. 

Having identified the "best" COz reduction system, EPA quantified the degree 

of emission reduction achievable under that system for two subcategories of sources: 

steam units and gas-fired units. Id. at 64,663. To do so, EPA applied the Best System 

14 A rate-based standard is expressed in the form of a rate of emissions per unit of 
energy production (e.g., pounds per megawatt-hour). 

15 Trading-based emission programs can take different forms, but generally provide 
sources with an incentive to employ cost-effective emission-reduction strategies by 
enabling sources, through projects that reduce emissions, to earn or save credits or 
allowances, which can then be sold to other sources to meet emission requirements. 
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to 2012 baseline data and quantified, in the form of COz emission rates, the 

reductions achievable for each subcategory in 2030 in each of three regions, known as 

"Interconnections," in which electricity generation is managed. 16 Id. at 64,738. EPA 

then established the least stringent of the three calculated regional rates as nationally 

uniform performance rates ("uniform rates") for each subcategory: 771 pounds of 

COz per megawatt-hour (lb. COz/MWh) for gas-fired units, and 1305 lb. COz/MWh 

for steam units. Id. at 64,742, 64,961 (Table 1). These uniform rates are effective 

emission rates, incorporating adjustments to actual rates to credit sources' ability to 

implement generation-shifting measures as a pollution-control strategy. 

To enhance state planning flexibility, the Rule translates the uniform rates into 

equivalent state-specific emission goals for 2030, expressed in terms of both the rate 

of emissions per unit of energy production ("rate-based goals") and the total mass of 

emissions ("mass-based goals"). Id. at 64,820. The Rule then gives each state several 

options for its plan: simply apply the uniform rates to all sources within the state, or 

otherwise meet either the equivalent rate-based or mass-based state-specific goals. Id. 

at 64,832-37. Under the latter options, states can assign emission standards for 

particular plants that depart from the uniform rates, so long as the equivalent state 

16 Electricity across the continental United States is transmitted and distributed 
through three physically interconnected networks: the Eastern Interconnection, the 
Western Interconnection, and the Texas Interconnection, which each act like a single 
machine. 80 Fed. Reg. at 64,692. 
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goals are met. The Rule thus does not require any particular amount of reductions by 

any particular source at any particular time. 

The Rule does not limit states and sources to using the specific measures 

identified by EPA as the Best System. Id. at 64,710. Instead, states and sources have 

the flexibility to choose from a wide range of measures to achieve the emission 

limitations, including technological controls such as carbon sequestration or co-firing 

(which some sources are already undertaking). Id. at 64,756-57. The Rule also 

accommodates emission-trading programs and other compliance strategies that 

significantly enhance flexibility and cost-effectiveness. Id. at 64,834-35. 

To further enhance state flexibility, the Rule authorizes a "state measures" 

approach, under which states may defer imposing Section 111 (d) emission standards 

on plants by relying upon new or existing state-law-only measures applicable to 

entities other than fossil-fuel-fired power plants (e.g., programs that encourage more 

efficient energy use and thereby indirectly reduce power plants' emissions by lowering 

demand for power), provided the state goal is achieved. Id. at 64,835-37_17 

While EPA's guidelines contemplate that the industry will gradually move 

towards cleaner production processes, the guidelines do not require any particular 

source to reduce its operations. Regardless of whether a state decides to apply the 

17 Demand-side energy efficiency refers to an extensive array of technologies, practices 
and measures that are applied to reduce energy demand while providing the same or 
better level and quality of service. 80 Fed. Reg. at 64,692 n.1 00. 
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uniform rates or to meet the guidelines' equivalent state goals, each source may 

increase its own operations, so long as it obtains emission-rate credits (in the case of 

rate-based standards) or allowances (in the case of tradeable mass-based standards) as 

needed to meet its emission-reduction obligations. 80 Fed. Reg. at 64,779. Nor does 

the Rule require any reduction in overall electricity generation, 18 or require any plants 

to close. 

The Rule's requirements phase in gradually, in a fairly even amount each year, 

through 2030. 19 No reductions are required from sources until2022 at the earliest. In 

fact, all states may delay requiring emission reductions from sources until 2023, and 

most until2024, and still meet the Rule's requirements. Id. at 64,785-86. When fully 

implemented in 2030, the Rule will reduce power-plant COz emissions by 

approximately 16% from 2020 levels. Id. at 64,924, Tables 15 and 16. This amount 

of reduction follows existing industry trends and is not far from the amount of COz 

reductions achieved from the power sector between 2002 and 2013, when no federal 

18 Contrary to Petitioners' assertion, Pet. Legal Br. 15, 21 n.18, the guidelines are 
premised entirely on the application of the Building Blocks, and not based on any 
assumed fall in demand for electricity. 80 Fed. Reg. at 64,778. Petitioners conflate 
EPA's regulatory impact analysis, which contains an assessment that many states will 
voluntarily elect to draw upon demand-side energy efficiency for purposes of 
compliance with the guidelines, with the manner in which the guidelines were set. 

19 Goal Computation Technical Support Document ("Computation TSD") 19, EPA
HQ-OAR-2013-0602-36850, JA_. 
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guidelines were in place. Regulatory Impact Analysis ("RIA") 2-26, Table 2-6, EPA

HQ-OAR-2013-0602-37105 (Oct. 2015),JA_. 

Under the Rule, States have until September 2018 to submit their plans. 80 

Fed. Reg. at 64,669. States may also entirely decline to do so, in which case the only 

consequence is that EPA will promulgate a federal plan, which as proposed would 

institute a flexible emission-trading program for that state's plants. Id. at 64,881-82; 

80 Fed. Reg. at 64,970. 

3. The regulatory impact analysis. 

When promulgating the Rule, EPA also released a detailed assessment of its 

likely economic impact. EPA concluded that the Rule would not result in any 

substantial increase in electricity costs to the public. 80 Fed. Reg. at 64,679-81, 

64,748-51; RIA 3-35-3-40,JA_. EPA further explained that the Rule would not 

reduce the reliability of the electricity system and is consistent with long-term trends 

towards less coal-fired and more gas-fired and renewable generation. 80 Fed. Reg. at 

64,671, 64,694-96, 64,709. 

4. Public outreach and response to comments. 

The Rule is the product of an extensive public engagement process. 80 Fed. 

Reg. at 64,672. The Proposal and Supplemental Notice together solicited comment 

on a broad range of options for quantifying and applying the Building Blocks. ~ 

79 Fed. Reg. at 64,548-53; 79 Fed. Reg. at 34,862, 34,865-71, 34,87 5-78, 34,882, 
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34,888, 34,890, 34,892. 20 Given the diversity of options, EPA's proposal included a 

mechanism allowing states to compute how the options would change the draft state 

goals. See Goal Computation Technical Support Document (Proposal) 20, EPA-HQ-

OAR-2013-0602-0460 (describing accompanying Excel workbook),JA_. 

EPA received more than four million comments on the Proposal and 

Supplemental Notice, which led to numerous improvements to the Proposal. 80 Fed. 

Reg. at 64,672.21 But these improvements did not change the fundamental design of 

the Rule. The final Rule, like the Proposal, establishes state-by-state emission targets 

based on the application of identified Building Blocks; places responsibility on states 

to develop plans to meet these emission-reduction targets; and allows states to rely on 

a broad set of measures, including trading programs and, at least initially, state-law-

only measures that do not hold power plants directly responsible for reducing their 

em1ss10ns. 

20 EPA also solicited comment on whether trading programs should be authorized. 
79 Fed. Reg. at 34,927. 

21 For example, after requesting and considering comments on these issues, EPA in 
the final Rule applied the Building Blocks on a regional, as opposed to a state-by-state, 
basis, and updated its proposed alternative methodology for quantifying renewable
energy potential-premised on adding an annual growth component to a base case
to reflect the most relevant and recent data. 79 Fed. Reg. at 34,865, 34,869-70; 79 
Fed. Reg. at 64,547; 80 Fed. Reg. at 64,738-39, 64,806-07. 
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5. The stay applications. 

Petitioners sought a stay of the Rule pending review. On January 21, 2016, this 

Court unanimously denied that request, and established an expedited briefing 

schedule. Dkt. No. 1594951. The Supreme Court granted applications for a stay by a 

5-4 vote on February 9, 2016. Order) West Virginia v. EPA, No. 15A773. 

SUMMARY OF ARGUMENT 

Fossil-fuel-fired power plants emit vast amounts of C02 pollution, and this 

pollution poses grave threats to public health and welfare. The Supreme Court has 

confirmed that EPA has the authority to regulate this pollution, from these sources, 

under this statutory provision. AEP, 564 U.S. at 424. In the Rule, EPA has 

appropriately exercised this recognized statutory authority. 

Section 111 (d) identifies specific factors that EPA must consider in establishing 

emission guidelines for states to follow in setting emission standards for specific 

plants. EPA properly applied these factors in the Rule. The Rule reasonably applies 

the Best System for reducing C02 emissions from sources that operate by means of 

an interconnected electric generating system. The Rule is premised on flexible and 

cost-effective emission-reduction measures that are already widely employed by power 

plants and that have been used in numerous prior CAA and state regulatory programs. 

Petitioners' assorted attacks on EPA's interpretations and analyses lack merit. 

EPA's interpretation that the Best System for reducing C02 may include emission 

reductions achieved through greater use of cleaner forms of generation is consistent 
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with the statutory text and best fulfills Congress's intent to cost-effectively reduce 

pollution and protect public health and welfare. Indeed, even if EPA had premised 

the Best System on technological measures such as co-firing and carbon sequestration, 

few plants would likely elect to comply with their standards by actually using these 

technologies; rather, they would rely on lower-cost generation-shifting. EPA's 

interpretation does not impinge upon states' traditional authorities to regulate 

intrastate electricity sales and to license new power facilities. 

Petitioners' argument that the text of Section 111 (d) bars EPA from regulating 

power plants' COz emissions because power plants' emissions of other pollutants are 

regulated under Section 112 also fails. Section 111 (d) is ambiguous, and EPA 

reasonably resolved those ambiguities-and avoided creating an unnecessary conflict 

in enacted statutory text-by concluding that Congress did not intend to bar 

regulation of different pollutants under different programs. 

Petitioners' claims that the Rule is unconstitutional also lack merit. The Rule is 

an exercise in cooperative federalism akin to numerous other court-approved 

regulatory programs, and it neither unlawfully coerces nor commandeers states given 

that states may opt to do nothing, in which case EPA will regulate sources directly. 

The fact that sources may ask state regulators to take ancillary action-e.g., modifying 

a permit-as an indirect result of a federal plan does not implicate the Tenth 

Amendment. To hold otherwise would break new ground, throwing the 

constitutionality of many other federal programs into question. 
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With respect to Petitioners' "record-based" arguments, the Rule's requirements 

are lawful in all respects. The Rule was promulgated using proper procedures. The 

improvements made to the final rule were a logical outgrowth of EPA's Proposal and 

Supplemental Notice. 

EPA identified an achievable degree of emission limitation applying the three 

Building Blocks comprising the Best System. EPA made reasonable projections based 

on extensive data and analyses, and in setting the required degree of limitation, EPA 

made numerous conservative assumptions so as to assure that standards would be 

achievable. The record supports EPA's determination that states are likely to 

establish trading programs that will facilitate compliance, but sources can achieve 

standards consistent with the guidelines without trading. 

The Rule comports with the Act in all other respects. EPA reasonably 

performed its Congressionally assigned task to consider energy requirements and the 

reliability of electricity supply. EPA subcategorized appropriately and established 

reasonable requirements if carbon sequestration is employed. The Rule does not 

regulate new sources. EPA's limitations on compliance crediting were reasonable. 

STANDARD OF REVIEW 

The Rule can be overturned only if it is "arbitrary, capricious, an abuse of 

discretion, or otherwise not in accordance with law" or in excess of EPA's "statutory 

jurisdiction, authority,or limitations." 42 U.S.C.§ 7607(d)(9). "The scope of review 

under the 'arbitrary and capricious' standard is narrow and a court is not to substitute 
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its judgment for that of the agency." Motor Vehicle Mfrs. Ass'n v. State Farm Mut. 

Auto. Ins. Co., 463 U.S. 29, 43 (1983). The Court must "give an extreme degree of 

deference to the EPA's evaluation of scientific data within its technical expertise," 

especially where it reviews "EPA's administration of the complicated provisions of 

the [CAA]." Miss. Comm'n on Envtl. Quality v. EPA ("Miss. Comm'n"), 790 F.3d 

138, 150 (D.C. Cir. 2015) (quotations omitted). 

In interpreting statutory terms, the Court applies the familiar analysis of 

Chevron, U.S.A. v. Natural Res. Def. Council, Inc., 467 U.S. 837 (1984). The Court 

applies the language of the statute where it reflects "the unambiguously expressed 

intent of Congress," but where the statute is "silent or ambiguous with respect to the 

specific issue," the Court must defer to the agency's interpretation so long as it is 

"based on a permissible construction of the statute." Id. at 842-43. As the Supreme 

Court has explained, an administrative agency's power to administer a Congressionally 

created program "'necessarily requires the formulation of policy and the making of 

rules to fill any gap left, implicitly or explicitly, by Congress."' Long Island Care at 

Home, Ltd. v. Coke, 551 U.S. 158, 165 (2007) (quoting Chevron, 467 U.S. at 843). 

Furthermore, under Chevron, the Court "presume[s] that when an 

agency-administered statute is ambiguous with respect to what it prescribes, Congress 

has empowered the agency to resolve the ambiguity." Natural Res. Def. Council v. 

EPA ("NRDC v. EPA"), 777 F.3d 456, 463 (D.C. Cir. 2014). 
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Judicial review of procedural challenges is governed by 42 U.S.C. § 

7607(d)(9)(D). Under Section 7607(d)(9)(D), a court may not reverse a CAA action 

for procedural error unless: (1) the error was arbitrary or capricious, (2) an objection 

to the procedure was raised with reasonable specificity during the public comment 

period, and (3) the error was so serious and related to matters of such central 

relevance that there is a substantial likelihood that the rule would have been 

significantly changed absent the error. 

ARGUMENT 

I. EPA Properly Exercised Its Section 111(d) Authority by Including 
Generation-Shifting Within the Selected Best System. 

This critically important Rule marks a significant step forward in addressing the 

Nation's most urgent environmental threat. Fossil-fuel-fired power plants are, far and 

away, the largest stationary sources of COz pollution, and no meaningful effort to 

abate climate change can fail to address them. EPA's authority and responsibility 

under Section 111 (d) to control this pollution is well-established and was central to 

the Supreme Court's holding in AEP that "the [CAA] and the EPA actions it 

authorizes displace any federal common-law right to seek abatement of [COz] 

emissions from fossil-fuel fired power plants." 564 U.S. at 424. EPA has properly 

performed its Congressionally assigned task to limit this pollution. 

The Rule's emission requirements are based on methods of cleaner electricity 

generation that are alreacjy prevalent in the industry and included within existing state 

25 

ED_000738_00004041-00056 



programs. The requirements are gradually phased in over a period of fifteen years, are 

consistent with existing power sector trends, and can be readily implemented, without 

imposing excessive costs or adversely affecting energy reliability. 

Petitioners' core legal arguments largely rest on hyperbolic mischaracterizations 

of this Rule as broadly regulating energy markets and generation. This Rule is an 

air-pollution rule specifically authorized by the CAA. It is not an energy rule. The 

Rule limits emissions of an exceptionally important air pollutant that is emitted in 

huge quantities by power plants, but it does not regulate any other aspect of energy 

generation, distribution, or sale. Like any pollution limits for the power industry, the 

Rule will indirectly impact energy markets, but those impacts do not mean EPA has 

overstepped its authority. 

A. EPA Properly Applied the Statutory Factors. 

Under Section 111 (d)'s program of shared federal and state responsibility, EPA 

requires states to submit "satisfactory" state plans that "establish standards of 

performance for any existing source." 42 U.S.C. § 7411(d). The standards of 

performance must "reflectO" the "degree of emission limitation" that is "achievable" 

through the application of the "best system of emission reduction" that "the 

Administrator determines has been adequately demonstrated." Id. § 7411(a)(1) 

(emphasis added). Thus, EPA has authority to determine the substantive criteria that 

will govern EPA's review of whether state plans are "satisfactory." The Rule contains 

such guidelines for COz. 
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Breaking the definition of "standard of performance" into its component parts, 

EPA's task in establishing guidelines for states is straightforward. EPA's guidelines 

comport with the statutory scheme if they satisfy the following four criteria: (1) they 

are based on the application of a "system of emission reduction," (2) that is 

"adequately demonstrated," (3) that is the "best" available system considering, among 

other things, "costs" and "energy requirements," and ( 4) they "reflectO" an 

"achievable" degree of emission limitation. Id. § 7411 (a)(1); 80 Fed. Reg. at 

64,720-22; see also 40 C.F.R. §§ 60.21(e), 60.22(a). As demonstrated next, the Rule 

meets each criterion. 

1. Generation-shifting is a "system of emission reduction." 

Congress's language-identifying the "best system of emission reduction" as 

the central determination in the standard-setting process-establishes that a broad 

scope of potential pollution-curbing measures can serve as the basis of guidelines. 

The plain meaning of the word "system" is expansive, encompassing "a set of things 

or parts forming a complex whole" or "a set of principles or procedures according to 

which something is done."22 This broad statutory language shows that Congress was 

directing EPA to consider a wide range of measures to reduce emissions from 

sources. 80 Fed. Reg. at 64,762; see infra Argument LA (addressing why generation-

22 See Oxford Dictionary of English (3d ed. 201 0), available at 
http:/ /www.oxforddictionaries.com/us/ definition/ american_ english/ system; 80 Fed. 
Reg. at 64,762. 
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shifting measures are the "best" "adequately demonstrated" measures for this industry 

and why contextual factors and legislative history also strongly support the inclusion 

of generation-shifting measures within the Best System). In the case of power plants, 

those can include on-site technology-based control measures, but they can also 

include measures through which power plants reduce emissions by replacing 

higher-emitting generation with lower-emitting generation. Id. 

To be sure, the phrase "system of emission reduction" carries some significant 

constraints when read in context, and EPA identified and applied these constraints. 

First, because emission standards must apply to sources, actions taken by sources that 

do not result in emission reductions from sources (for example, planting forests to 

sequester COz) do not qualify. Id. at 64,776. Second, because sources must be able to 

attain their emission standards, the "system" must encompass actions the sources 

themselves can implement. Id. In addition, any "best system," as that phrase is 

construed by EPA, must target supply-side activities that allow continued production 

of a product through cleaner processes, rather than targeting consumer-oriented 

behavior (such as improvements in demand-side energy efficiency). Id. at 64,778-79. 

Generation-shifting measures fit within the plain meaning of a "system of 

emission reduction" for power plants, while meeting these contextual constraints. 

Power plants can, and do, apply these measures to reduce their emissions, as 

discussed next. 
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2. Generation-shifting is an "adequately demonstrated" system 
of emission reduction. 

A robust record demonstrates that generation-shifting measures are an 

"adequately demonstrated" system of emission reduction for power plants. Indeed, 

these measures are already widely used by power plants for controlling pollution, 

including COz. Id. at 64,667, 64,724-26, 64,762 n.468, 64,768-73, 64,795-811. 

These measures are successful because of the way power plants operate in a 

uniquely integrated system. Power generators produce a relatively fungible product-

electricity-and they operate within "an interconnected 'grid' of near-nationwide 

scope." FERC v. Elec. Power Supply Ass'n ("FERC v. EPSA"), 136 S. Ct. 760, 768 

(2016). Electricity generally cannot be stored in large volumes, so all generation and 

use must be balanced in real time. Id. Thus, unlike other industries, the operations of 

electric generators must be, and are, closely and constantly coordinated. 80 Fed. Reg. 

at 64,725. Assuming consumer demand is held constant, adding electricity to the grid 

from one generating plant will result in the instantaneous reduction in generation 

from other plants, and vice versa. Id. at 64,769. For this reason, the power system 

has been characterized as a "complex machine." Id. at 64,725. No other industry 

features these characteristics. 

Accordingly, every time a power plant either increases or decreases operations, 

that has automatic implications not just for the amount of pollution emitted by that 

plant, but also for the overall amount of pollution emitted by other plants within the 
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interconnected grid, because those other plants must commensurately decrease or 

increase their operations to balance supply with demand. As a result, by shifting some 

generation from higher-emitting to lower-emitting plants, sources can achieve an 

effective degree of emission limitation that might otherwise have required them to 

make much more expensive investments in end-of-the-stack technologies at their 

particular plants. Id. at 64,782 n.604, 64,795-811. 

Power plants are able to, and do, employ these same generation-shifting 

techniques to reduce COz. Id. at 64,731. For example, a fossil-fuel-fired power plant 

may, through any of several methods, add zero-carbon renewable energy to the grid, 

which displaces generation elsewhere that is typically carbon-emitting (because supply 

and demand must remain balanced). 23 And because COz is a global pollutant that 

poses the same degree of risk regardless of its source, it is of no consequence where 

particular COz emissions occur. Id. at 64,725. 

a. Existing sources are using generation-shifting to 
reduce COz to meet state requirements and corporate 
objectives. 

Power plants already have been using generation-shifting measures to reduce 

COz, either to meet COz-reduction requirements imposed by some states in recent 

years, or to meet corporate environmental objectives-confirming that generation-

23 See id. at 64,693 (providing further background on mechanisms for dispatching 
electric generators to meet electricity demand). 
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shifting is an "adequately demonstrated" system. Id. at 64,725, 64,7 69-72. Petitioners 

themselves acknowledge this. Petitioners' Brief on Procedural and Record-Based 

Issues ("Pet. Record Br.") 58 (acknowledging that before promulgation of the Rule, 

plants have "chose[n] to invest in zero- and lower-emission resources ... to address 

the very problem EPA seeks to tackle"). 

Nine northeastern states have implemented a cap-and-trade program to reduce 

power plants' COz emissions: the "Regional Greenhouse Gas Initiative." Legal Mem. 

139 & n.380,JA __ . California has implemented a similar program. 79 Fed. Reg. at 

34,880. Both state programs rely on generation-shifting from dirtier to cleaner plants. 

Id. at 34,835. 

In addition, many power generators have voluntarily lowered their COz 

emissions by shifting to cleaner generation. See, e.g .. Exelon Comments 18, EPA-

HQ-OAR-2013-0602-23155,JA_; NextEra Energy Comments 2-4, EPA-HQ

OAR-2013-0602-22763,JA_; see also 80 Fed. Reg. at 64,725, 64,769 n.520. 

Further confirming that generation-shifting can successfully reduce COz emissions, 

numerous power generators commented that EPA should promulgate guidelines 

authorizing generation-shifting for Section 111 (d) compliance purposes. Legal Mem. 

14-18,JA_. 

31 

ED_000738_00004041-00062 



b. Other CAA programs or rules for the power sector 
have relied on generation-shifting. 

Previous CAA programs and rules for the power sector have also drawn upon 

generation-shifting as one way for plants to cost-reasonably reduce air pollution, 

further demonstrating that generation-shifting is an adequately demonstrated system. 

80 Fed. Reg. at 64,770-73. For example, generation-shifting has been an important 

component of three successive significant "transport" rules under 42 U.S.C. 

§ 7 41 O(a) (2) (D) (i) (I) addressing criteria pollutant precursor emissions. 80 Fed. Reg. at 

64,772 & n.545; Legal Mem. 95-102,JA_. These rules have required power plants 

in upwind states to control emissions to avoid significantly polluting downwind states. 

Id. In the 2011 "Cross-State Rule," for example, EPA set statewide emissions 

budgets for power plant nitrogen oxide ("NOx'') and sulfur dioxide ("SOz") 

emissions, and based those budgets in part on the ability of plants to cost-efficiently 

shift generation to lower-emitting plants. 80 Fed. Reg. at 64,772; 76 Fed. Reg. 48,208, 

48,252 (Aug. 8, 2011); Legal Mem. 98-99,JA_. 

As another example, in the acid rain program in CAA Title IV, 42 U.S.C. 

§§ 7651-7651o, Congress recognized power plants' ability to use generation-shifting as 

one available pollution-control strategy. SeeS. Rep. No. 101-228, at 316 (1989) 

(identifying strategies for power plants to reduce emissions to include "least-emissions 

dispatching," i.e., generation-shifting). Title IV established a nationwide cap on 

power-plant SOz emissions to harness the ability of plants to undertake a range of 
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control actions, including shifting generation to renewable and other cleaner 

generation. 80 Fed. Reg. at 64,770-71; see 42 U.S.C. § 7651(b) (encouraging 

renewable energy as statutory purpose). Contrary to Petitioners' argument, 

Petitioners' Brief on Core Legal Issues ("Pet. Legal Br.") 56, Congress's creation of 

the Title IV cap-and-trade program strongly supports EPA's conclusion that 

generation-shifting is an "adequately demonstrated" and appropriate pollution-control 

strategy for power plants. Cf. Van Hollen v. FEC, 811 F.3d 486, 493 (D.C. Cir. 2016) 

(upholding FEC's interpretation of statute in part because FEC "simply opted for an 

approach already endorsed by Congress in a related context"). 

Further, in its recent rule regulating hazardous power-plant emissions, EPA 

interpreted the phrase "installation of controls" in 42 U.S.C. § 7412(i)(3) to include 

the construction of cleaner replacement generation off-site for purposes of 

considering compliance extension requests. 77 Fed. Reg. 9304, 9410 (Feb. 16, 2012); 

Legal Mem. 113-16,JA __ . Many of the Petitioners here requested in comments that 

EPA adopt this interpretation. Legal Mem. 114-15, JA_. 

Finally, in a prior Section 111 (d) rulemaking for this very industry ("the 

Mercury Rule"), EPA determined the Best System for reducing mercury emissions as, 

in part, a cap-and-trade program, and based the level of the cap partly on the ability of 

sources to cost-effectively shift generation to lower-emitting plants. 70 Fed. Reg. 
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28,606,28,619 (May 18, 2005). 24 By identifying the cap-and-trade program as part of 

the Best System, EPA recognized that sources need not reduce emissions at their own 

plants using add-on controls, but could instead use other approaches to reduce 

emissions, including using "dispatch changes" (i.e., generation-shifting) or buying 

allowances from sources that had reduced emissions at their plants. 70 Fed. Reg. at 

28,619. Significantly, many of the Petitioners here strongly supported the Mercury 

Rule. For example, in rulemaking comments, Petitioner Utility Air Regulatory Group 

("UARG") agreed "that an interstate cap-and-trade program provides the 'best 

system' of mercury reduction for [power plants]." UARG Mercury Rule Comments 

("UARG Mercury Rule Comments") 137, EPA-HQ-OAR-2002-0056-2922,JA_. 

Likewise, on judicial review, many of the same Petitioners here stated that EPA has 

"offered compelling legal justifications" for establishing a cap-and-trade program 

under Section 111 (d). 25 

3. Generation-shifting is the "best" system of emission 
reduction for power-plant COz. 

EPA reasonably concluded that the three Building Blocks collectively 

constitute the "best" system of emission reduction, applying the relevant 

considerations (including the degree of reductions achieved, costs, energy 

24 The Mercury Rule was vacated on grounds immaterial to the interpretive issue 
presented here. New Jersey v. EPA, 517 F.3d 574, 583-84 (D.C. Cir. 2008). 

25 See Joint Brief of State Resp't-Intervenors, Indus. Resp't-Intervenors, and State 
Amicus, New Jersey v. EPA, 517 F.3d 574 (No. 05-1097), 2007 WL 3231261, at *25. 
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requirements, and non-air quality health and environmental impacts). 80 Fed. Reg. at 

64,744-51; see also id. at 64,801-02, 64,810-11 (cost considerations); id. at 64,670-71, 

64,693-94, 64,800, 64,874-81 (energy considerations); id. at 64,746, 64,748 (non-air 

quality health and environmental impacts). The selected set of measures presents the 

most cost-effective available system for sources to meaningfully limit their 

voluminous C02 emissions. 80 Fed. Reg. at 64,751. See Sierra Club v. Costle, 657 

F.2d 298,321,326 (D.C. Cir. 1981) (EPA has broad discretion in weighing different 

factors in selecting the Best System, and the amount of air pollution reduced is an 

important factor). 

EPA appropriately rejected including as part of the Best System other 

technological measures, including co-firing and carbon sequestration, which can be 

integrated into the design and operation of individual plants. To be clear, EPA did 

conclude that some of these measures are feasible and could achieve potentially 

significant emission reductions, but EPA reasonably rejected them because they are 

more expensive than the selected Best System measures. 80 Fed. Reg. at 64,727-28. 26 

EPA further recognized that because its guidelines do not compel sources to 

implement the Best System measures, even if it were to include co-firing and carbon 

sequestration in the Best System, few plants would likely comply with their resulting 

26 Petitioners' assertion, Pet. Legal Br. 12-13, that large C02 emission reductions 
cannot be feasibly achieved using technological controls is incorrect and contradicted 
by the record. 
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emission standards by actually using these technologies. Rather, they would rely on 

lower-cost generation-shifting. Id. at 64,7 46-51. 

EPA further sensibly concluded that limiting the Best System to heat-rate 

improvements (Building Block 1) would have been a far inferior approach to the 

three-building-block approach. As EPA explained, implementing heat-rate 

improvements in isolation would, at best, have decreased sources' emissions by a few 

percentage points and might have actually increased emissions. Because heat-rate 

improvements lower higher-emitting plants' operating costs, their application in 

isolation could lead to greater reliance upon higher-emitting generation, increasing 

overall emissions from the industry. Id. at 64,745, 64,748. 

4. EPA identified an "achievable" degree of emission 
limitation that "reflects" the application of 
generation-shifting measures. 

EPA also reasonably determined that the guidelines "reflectO" an "achievable" 

degree of emission limitation and therefore meet the fourth statutory criterion. EPA 

explained in detail the specific steps that particular sources may take to implement 

generation-shifting measures as a pollution-control strategy to comply with an 

emission standard that a state might adopt for that source. See supra Argument I.A.2. 

EPA further determined that "all types and sizes of [fossil-fuel-fired power 

plants], in all locations are able to undertake [generation-shifting], including investor-

owned utilities, merchant generators, rural cooperatives, municipally-owned utilities, 

and federal utilities." Id. at 64,735. Many companies already own coal-fired, gas-fired, 
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and renewable plants, which facilitates their ability to reduce pollution through off-site 

crediting measures without transacting with third parties. Approximately 77% of 

coal-fired generation occurs at a plant affiliated with natural gas combined-cycle 

generation, and approximately 82% of fossil-fuel-fired generation occurs at a plant 

affiliated with renewable generation. Id. at 64,796, 64,805. EPA explained, moreover, 

that even those plants not presently affiliated with cleaner generation can implement 

generation-shifting through cross-investment measures, such as acquiring credits or 

allowances, or directly investing in cleaner power. Id. at 64,735. 

A robust record also supports EPA's determination that there are sufficient 

amounts of unused existing natural gas-fired generation capacity and potential for new 

renewable-energy capacity to enable all sources to successfully employ 

clean-generation pollution-control strategies and achieve the degree of emission 

limitation required. Id. at 64,797-802, 64,806-11. Significantly, EPA did not set the 

guidelines to reflect the maximum possible degree of stringency that would be 

achievable. Id. at 64,718. Instead, EPA set more modest reduction goals so as to 

provide significant "compliance headroom," thereby easing power plants' ability to 

achieve their state-promulgated standards. Id. at 64,718. For example, EPA used 

conservative estimates for increased utilization of gas plants and construction of 

renewable resources (Building Blocks 2 and 3), and set the uniform rates at the least 

stringent of three calculated regional rates. I d. at 64,730, 64,735, 64,799, 64,801; 40 

C.F.R. §§ 60.5800, 60.5880. To further facilitate sources' ability to comply with their 
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emission limits, EPA also authorized the use of measures for compliance purposes that 

are not part of the Best System, including, among many others, implementing readily 

available and cost-effective demand-side energy-efficiency measures. 80 Fed. Reg. at 

64,724; Legal Mem. 150-52,JA_. 

Petitioners miscast the nature of the guidelines in wrongly contending that they 

are not achievable. Pet. Legal Br. 14-17, 51. The guidelines are purposefully set in the 

form of dfective emission rates for the two source subcategories. These effective 

emission rates are regulatory constructs intended to reflect adjustments to actual 

emission rates-for regulatory compliance purposes-with such adjustments crediting 

certain cost-effective generation-shifting pollution-reduction measures that can be 

successfully undertaken by sources. Because the effective rates can be achieved using 

the identified Best System, they "reflectO" a "degree of emission limitation 

achievable," consistent with Congress's direction in Section 111 (a) (1 ).27 

5. The guidelines follow industry trends. 

Contrary to Petitioners' hyperbolic mischaracterizations, Pet. Legal Br. 6, the 

degree of limitation contemplated by the guidelines will not result in any fundamental 

"restructuring" of the "electric grid." 

27 Accordingly, EPA does not "concede," Pet. Legal Br. 15, that sources cannot meet 
the uniform rates. 
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The guidelines reduce COz emissions. 80 Fed. Reg. at 64,663. While they rely 

on generation-shifting measures to do so, they follow industry trends towards greater 

use of renewable energy and gas-fired generation, and less use of coal-fired 

generation. These trends are due largely to falling prices for renewables and gas, as 

well as the aging of existing coal-fired plants. Id. at 64,678, 64,694-95, 64,795, 

64,803-04. Notably, the use of renewable energy was already exploding prior to Rule 

promulgation; by 2013, renewable energy had increased five-fold in just fifteen years. 

Id. at 64,695. And while EPA projects that the Rule will reduce some coal-fired 

generation by the time the Rule is fully implemented in 2030, the amount of that 

reduction is projected to be less than, and to occur more gradually than, the reduction 

that already occurred from 2005 to 2014. Id. at 64,785. 

EPA further projects that significant reductions in coal-fired generation would 

occur even in the Rule's absence, and that following full implementation of the Rule 

in 2030, the amount of coal-fired generation will be 27.4% of total generation-only 

5.4% less than projected without the Rule. RIA 3-27 (Table 3-11),JA_.28 Based on 

modeling analysis and other record evidence, EPA ultimately determined that the Rule 

28 Petitioners' citation, Pet. Legal Br. 22, to EPA's projection that coal-fired generating 
capacity will be cut in half by 2030 is highly misleading, as Petitioners fail to 
acknowledge that most of the projected capacity reduction (129 ,000 MW out of 
162,000 MW in reduced capacity) is projected to occur even without this Rule. RIA 
2-3, 3-31,JA __ , __ . Likewise, the vast majority of growth in non-hydro renewable 
generation is projected to occur without the Rule. Id. 
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is "fully consistent with the recent changes and current trends in electricity 

generation," and will by "no means entail fundamental redirection of the energy 

sector." 80 Fed. Reg. at 64,785. Accordingly, Petitioners' characterization of the Rule 

as radically transforming the industry, Pet. Legal Br. 22, contradicts EPA's 

record-based findings. 80 Fed. Reg. at 64,785.29 

B. Petitioners Posit Limitations on EPA's Discretion That Are Not 
Compelled by the Statute, and Would Frustrate the Statutory 
Objective to Protect Public Health and Welfare. 

Petitioners' chief legal argument is that EPA's guidelines must be premised 

exclusively on technological measures that individual sources can integrate into the 

design and operation of their plants. Pet. Legal. Br. 29-61. Under their view, even 

though states will likely facilitate cost-effective generation-shifting in their plans and 

sources will likely rely on generation-shifting to meet state standards, EPA cannot 

consider these same measures for purposes of setting the targets states must meet. 

Nothing in the text of the Act compels this counterintuitive outcome. 

1. Petitioners apply an incorrect standard of review. 

As a threshold matter, Petitioners' argument goes astray because they apply an 

incorrect standard of review. The statutory interpretations at issue here are reviewed 

under the familiar two-step Chevron standard. 467 U.S. at 842-43. Under that 

29 Petitioners rely improperly on extra-record material to support their 
mischaracterizations, including declarations prepared by Petitioners after Rule 
promulgation, Pet. Legal Br. 22. See 42 U.S.C. § 7607(d) (review limited to record). 
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standard, the Court must uphold an expert agency's interpretations of a statute it 

administers unless those interpretations are either foreclosed by the text or are an 

unreasonable reading of ambiguous language. Id. This standard fully applies to the 

interpretation of ambiguity that concerns the scope of an agency's regulatory 

authority. City of Arlington v. FCC, 133 S. Ct. 1863 (2013). 30 

Petitioners, citing King v. Burwell, 135 S. Ct. 2480, 2489 (2015), Pet. Legal Br. 

32-33, claim that Chevron does not apply. They are wrong. The CAA clearly 

delegates to EPA authority to fill gaps in the Act concerning the appropriate amount 

of pollution reduction that should be obtained from long-regulated major pollution 

sources. Indeed, Chevron itse!finvolved major sources and EPA's construction of the 

Act. In Burwell, the Court found it "especially unlikely" that Congress delegated the 

ability to interpret a central health-care reform provision within the Affordable Care 

Act to the IRS-the agency that collects taxes but has "no expertise" in health-care 

policy. 135 S. Ct. at 2489. In contrast, EPA has decades of expertise addressing 

power-plant emissions. Unlike Burwell, this case involves EPA's construction of a 

statute that it has long administered and of provisions that go to the core of EPA's 

mission to protect public health and welfare. 

3° Chevron applies even in cases where the agency's construction would purportedly 
result in a "fundamental change in the regulatory scheme" and "concerns about 
agency self-aggrandizement are at their apogee." City of Arlington, 133 S. Ct. at 1872. 
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Beyond Burwell, Petitioners rely upon Utility Air Regulatory Group v. EPA 

("UARG"), 134 S. Ct. 2427 (2014). Essentially, Petitioners construe UARG as 

obliterating the second step of Chevron in economically and politically significant 

cases. Under Petitioners' view, ambiguity in such cases must necessarily be resolved 

against the implementing agency's exercise of its regulatory authority, even if the 

agency's interpretation is wholly reasonable. But UARG does not nullify Chevron. 

UARG simply reflected one application of Chevron to particular facts, which are 

readily distinguishable from those here. UARG involved EPA interpretations that 

would have expanded two CAA permitting programs by sweeping in millions of small 

emitters (e.g., residential buildings), as well as EPA's effort to avoid that anomalous 

result by promulgating regulations to override unambiguous statutory numerical 

thresholds. Id. at 2448. The Supreme Court applied Chevron in the normal manner 

and concluded that EPA did not operate within the "bounds of reasonable 

interpretation." Id. at 2442 (quotation omitted). 

This case bears no resemblance to the "singular situation" in UARG. Id. at 

2444. First, EPA is not rewriting a clear numerical threshold or otherwise ignoring 

unambiguous statutory text. Second, EPA has not adopted an interpretation that 

would sweep millions of new sources into the Act's regulatory coverage absent 

modifications of clear numerical thresholds. Instead, EPA is regulating the very 

largest COz polluters in the Nation, which have long been subject to extensive CAA 

regulation and which the Supreme Court recognized in AEP were subject to Section 
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111 (d) regulation. EPA is therefore not claiming any "enormous and transformative 

expansion" of power. Pet. Legal Br. 34 (citing UARG, 134 S. Ct. at 2444). 

The interpretive question here is whether EPA may appropriately set pollution 

limitations for power plants by applying the most cost-effective measures 

(generation-shifting), or whether EPA, to obtain comparable limitations, is limited to 

applying much more expensive technology-based measures like carbon sequestration 

and co-firing. This interpretive issue falls squarely within EPA's authority and 

expertise, and the question, as always under Chevron, is whether EPA's interpretation 

is either unambiguously foreclosed or unreasonable. It is neither. 

Indeed, this Court has routinely applied Chevron to EPA interpretations 

involving questions of "deep economic and political significance." See, e.g., Miss. 

Comm'n, 790 F.3d at 151 (considering whether nonattainment areas may encompass 

broad multi-state regions); NRDC v. EPA, 777 F.3d 456 (addressing ozone NAAQS 

implementation). Further, if there were any doubt as to Chevron's applicability, it has 

been removed by AEP. That case addressed EPA's authority to regulate the very 

same pollutant, under the very same provision, from the very same sources. The 

Court concluded that Congress had "delegated to EPA the decision whether and how 

to regulate [COz] emissions from power plants" (emphasis added). Citing Chevron, 

the Court added that EPA is an "altogether fitting" "expert agency" "best suited to 

serve as primary regulator of greenhouse gas emissions." 564 U.S. at 428. 
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And even if Petitioners' purported "clear statement rule" applied, AEP 

confirms that Section 111 contains a sufficiently "clear statement." The term "system 

of emission reduction" plainly encompasses generation-shifting measures. As stated 

in AEP, EPA has authority under Section 111 (d) to determine "the appropriate 

amount" of C02 regulation and to decide "how" to limit C02 emissions to abate 

climate change. I d. 31 

2. Applying Chevron, EPA's interpretation is reasonable and 
entitled to deference. 

Applying the correct standard of review, EPA's interpretation is readily upheld 

as either consistent with the Act's plain meaning or as a reasonable construction of 

any ambiguous statutory language. 32 EPA's interpretation that a "best system of 

emission reduction" includes cost-effective generation-shifting for this industry and 

pollutant is eminently reasonable. The purpose of Section 111 is, after all, to protect 

public health and welfare through cost-effective measures that sources can implement, 

and EPA's interpretation best fulfills that purpose. 

Indeed, as a matter of common sense, where interconnected sources operate in 

concert to produce the same product (electricity) using processes that have vastly 

31 As AEP underscores, Section 111 (d) is not an "obscure" or "unheralded" provision, 
Pet. Legal Br. 2, 3; it "speaks directly" to the problem at hand. 564 U.S. at 424. 

32 Petitioners' arguments, Pet. Legal Br. 41-45, 50-54, that Section 111 unambiguously 
forecloses the consideration of generation-shifting as a pollution-control strategy are 
addressed in Argument I.B.6. 

44 

ED_000738_00004041-00075 



different air-pollution impacts, with supply and demand in constant balance, it is 

reasonable to consider that sources may cost-effectively address their emissions 

through arrangements that incorporate cleaner forms of power generation. This is 

particularly so where the sources already commonly engage in that practice on their 

own, where using generation-shifting for compliance will be far less costly than 

compelling sources to apply specific technologies (e.g., carbon sequestration) at their 

plants, and where sources would likely use generation -shifting measures to comply 

with standards regardless of what measures were selected for the Best System. 80 Fed. 

Reg. at 64,728. 

Moreover, the premise of Petitioners' counter-interpretation-i.e., that 

generation-shifting fails to incorporate ''production processes or control technologies" 

that can be integrated into a particular plant's "design and operations"-is false. See 

Pet. Legal Br. 54 (emphasis added). The Best System applied by EPA recognizes that 

a highly salient and unique attribute of power plants is that a network physically 

connects them and their customers. 80 Fed. Reg. at 64,728. As EPA explained, this 

physical interconnectedness largely determines any given plant's operations on a 

nearly moment-to-moment basis. Id. As a result, generation-shifting does 

incorporate changes in "production processes" or "operations" of an individual plant. 

For example, a particular plant may change its production process to increase or 

reduce its level of generation, and that action-in and of itself-accomplishes 

generation-shifting, because other sources must decrease or increase commensurately 
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their operations to balance supply with demand. See 80 Fed. Reg. at 64,780 (noting 

reduced generation entails no significant disruption because of the integrated nature 

of the power sector). 

It further bears emphasis that, regardless of whether a plant complies with an 

emission limitation by installing technologies or by shifting generation off-site, the 

source's compliance actions address the external harm to society caused by its own 

operations and pollution. In the case of technological controls, its compliance actions 

directly reduce the pollution generated at its plant. In the case of generation-shifting 

(or any kind of emission trading), its compliance actions achieve comparable pollution 

reduction by utilizing the lower-emitting generation capacity of other plants. But 

either way, the compliance actions reduce pollution and address the external harm 

caused by the source's own operations. 

In sum, EPA's interpretation that the Best System includes generation-shifting 

for this industry and pollutant is eminently reasonable and comports with the Act. 

3. Contextual considerations support EPA's interpretation of 
the phrase "best system of emission reduction." 

Contextual considerations add considerable support to the conclusion that 

EPA's interpretation is reasonable. 
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a. The flexibility states have under Section 111( d)'s 
cooperative federalism structure supports EPA's 
interpretation. 

States have wide discretion in fashioning "standards of performance" under 

Section 111 (d). This flexibility supports EPA's interpretation that the "best system of 

emission reduction" that underlies such standards also encompasses a wide range of 

pollution-reduction strategies, including generation-shifting. 

Under the cooperative federalism principles underlying the CAA, 42 U.S.C. 

§ 7401 (a)(3), states may implement a range of standards to control emissions. The 

references in Sections 111 (d) (1) and (d) (2) to Section 7 410 and to the flexibility states 

have under the NAAQS program (see 42 U.S.C. § 7410(d)(2)(A)) further indicate that 

Congress intended that states be able to incorporate a broad range of 

emission-reduction mechanisms into their Section 111 (d) "standards of performance," 

including having the ability to craft standards that authorize, incentivize, or compel 

generation-shifting. 

Consistent with these cooperative federalism principles, it is well-established 

that states may adopt Section 111 (d) standards of performance in the form of 

tradeable emission rates or mass limits. See 40 C.F.R. § 60.21 (f); 80 Fed. Reg. at 

64,840-41. In fact, numerous state and industry Petitioners agreed in comments that 

under Section 111 (d), states have discretion to adopt standards in the form of trading 

programs intended to facilitate the ability of industry to rely on the very generation-

shifting measures in Building Blocks 2 and 3. Id. at 64,733 n.380; Legal Mem. 14-18, 
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]A __ . 33 For example, lead state Petitioner West Virginia submitted comments 

before the Proposal clarifying its belief that it could permissibly adopt a "mass-based 

allowance system" for sources that would "account for ... load shifting to lower COz-

emitting generation, and the deployment of renewable (zero-emitting) energy 

sources." West Virginia Comments 14, EPA-HQ-OAR-2013-0602-24999,JA_. 

Similarly, a group representing all state environmental regulators (including 

Petitioners), commented that EPA should design guidelines that "maximize" state 

flexibility and allow states "to allocate credit for zero-carbon resources" (i.e., facilitate 

implementation of Building Block 3). Envtl. Council of the States Comments 3, 

EPA-HQ-OAR-2013-0602-24059,JA_. Industry Petitioners agreed that states 

have authority to "allow sources to comply with [a] standard by purchasing allowances 

or credits representing emission reductions achieved outside their boundaries," which 

would include generation-shifting. See, e.g., UARG October 2013 Comments 4, 

EPA-HQ-OAR-2013-0602-0431,JA_. 

In short, Petitioners seek to have it both ways. They agree states have discretion 

to promulgate "standards of performance" that authorize and incentivize sources to 

use generation-shifting measures to lower pollution. Yet they disagree that EPA can 

consider the same cost-efficient measures as part of the Best System that informs the 

33 Petitioners' comments contradict their representation that Section 111 (d) does not 
authorize trading programs. Pet. Legal Br. 56. 
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stringency of the standards. But if states can properly craft standards designed to 

accommodate and encourage the use of generation -shifting as a suitable 

pollution-control strategy, then EPA can likewise reasonably interpret the phrase 

"system of emission reduction" to encompass the same suitable strategy. Section 111 

does not dictate the provision of maximum flexibility for the purpose of achieving the 

most minimal emission limitation. 34 

The inconsistencies in Petitioners' logic extend to their attempt to argue that, 

because the definition of "standard of performance" incorporates a "continuous" 

requirement under 42 U.S.C. § 7602(k), those standards cannot be based on 

generation-shifting measures. This argument is incorrect for many reasons, discussed 

below at Argument I.B.6.b. But if it were true, then it would likewise preclude states 

from exercising their conceded authority to adopt standards in the form of trading 

programs that authorize compliance through generation-shifting. 

b. The phrase "best system of emission reduction" 
contrasts with more narrowly crafted language 
elsewhere in the statute. 

The phrase "best system of emission reduction" in Section 111 (a) (1) contrasts 

sharply with narrower language appearing elsewhere in the same statutory subsection. 

34 This is not to suggest that the scope of a Best System necessarily can include atry 

measure a source could implement. As discussed above at Argument I.A.1, EPA's 
interpretation of Best System includes significant constraints, and Building Blocks 2 
and 3 comport with those. 
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This contrast shows that Congress purposefully granted EPA flexibility in Section 

111 (a)(1). In Section 111 (a)(7), Congress defined the term "technological system of 

continuous emission reduction" (emphasis added) as meaning "a technological 

process for production or operation by any source which is inherently low-polluting 

or nonpolluting," or "a technological system for continuous reduction of the 

pollution generated by a source before such pollution is emitted into the ambient air, 

including precombustion cleaning or treatment of fuels." 42 U.S.C. § 7411 (a)(7). 

Section 111 (a) (7) has no application here, but its presence in the same section 

illustrates that Congress knew how to limit the scope of EPA's discretion to 

consideration of "technological" systems that might be applicable only on a plant-by-

plant basis when it wished to do so. See Nat'l Fed'n of Indep. Bus. v. Sebelius 

("NFIB"), 132 S. Ct. 2566, 2583 (2012) ("Where Congress uses certain language in 

one part of a statute and different language in another, it is generally presumed that 

Congress acts intentionally."). 35 

35 The Act includes other examples where Congress used narrower language to cabin 
EPA's discretion. See, e.g., 42 U.S.C. § 7 491 (b) (2) (A) (providing that certain sources 
"shall procure, install, and operate ... the best available retrofit technology ... for 
controlling emissions"); 42 U.S.C. § 7521 (a)(3)(A)(1)(i) ("[S]tandards [for mobile 
source pollutants must] reflect the greatest degree of emission reduction achievable 
through the application of technology which the Administrator determines will be 
available .... , giving appropriate consideration to cost, energy, and safety factors 
associated with the application of such technology."). 
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In fact, Congress did temporarily narrow the scope of the Section 111 (a) (1) 

Best System provision in the 1977 Amendments to require, among other restrictions, 

"technological" controls for new sources and "continuous" controls for new and 

existing sources. But in the 1990 Amendments, Congress repealed those restrictions 

and reinstated the broader provision it had enacted in 1970. See 80 Fed. Reg. at 

64,765-67. This legislative sequence further indicates Congressional intent to provide 

EPA with broad flexibility in applying Section 111 (d) to specific source categories and 

pollutants. 36 

That Congress used the broad phrase "best system of emission reduction" to 

provide EPA with such flexibility is unsurprising. Congressional use of "broad 

language" "reflects an intentional effort to confer [regulatory] flexibility," "without 

[which], changing circumstances and scientific developments would soon render the 

[CAA] obsolete." Massachusetts, 549 U.S. at 532; see also Pub. Citizen v. U.S. Dep't 

of Justice, 491 U.S. 440, 475 (1989) (Congress "usually does not legislate by specifying 

examples, but by identifying broad and general principles that must be applied to 

particular factual instances"); 80 Fed. Reg. at 64,766 (noting similarly broad flexibility 

in other CAA provisions adopted in 1970). Congress's decision to grant EPA broad 

36 Tellingly, in trying to persuade the Court to narrow the plain scope of the phrase 
"best system of emission reduction," Petitioners, Pet. Legal Br. 53, direct the Court's 
attention to a quotation from a 1978 case, ASARCO v. EPA, 578 F.2d 319 (D.C. Cir. 
1978), that was, in fact, applying the materially different and narrower language then 
in effect for new sources. 
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discretion in implementing the Section 111 (d) program is a logical policy choice in 

view of the catch-all nature of the program. The program addresses threats posed by 

a potentially wide range of pollutants, including COz, that are not addressed elsewhere 

in the Act. 80 Fed. Reg. at 64,761 n.464Y 

Petitioners' effort to cast doubt on Congress's intent by pointing to recent 

legislative proposals is unavailing. Pet. Legal Br. 2-3, 35. The fact that subsequent 

Congresses have considered and rejected different approaches to climate change says 

nothing about what Congress meant when it drafted Section 111 's operative language. 

See Massachusetts, 549 U.S. at 529-30 (rejecting consideration of post-enactment 

legislative history in assessing whether CAA addresses climate change). 

4. EPA has authority and expertise to make suitable judgments 
about COz reductions and energy requirements in setting 
Section 111(d) guidelines. 

Contrary to Petitioners' characterizations, Pet. Legal Br. 35-36, EPA has ample 

technical expertise to perform its Congressionally assigned task to consider "energy 

requirements," including issues pertaining to grid reliability, in setting Section 111 (d) 

guidelines. Indeed, Congress specifically directed and entrusted EPA, as the "expert 

administrative agency," to determine the "appropriate amount of [COz] regulation" 

37 Section 111 (d)'s important gap-filling role is not diminished by its infrequent use. 
See Pet. Legal Br. 34. Most CAA actions have addressed criteria or hazardous 
pollutants that Section 111 (d) does not address. COz has not been categorized as 
either a criteria or hazardous pollutant, but currently presents the Nation's most 
urgent air-pollution threat. 
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from power plants by engaging in "complex balancing" that weighs "the 

environmental benefit potentially achievable" against "our Nation's energy needs and 

the possibility of economic disruption." AEP, 564 U.S. at 427. As the Supreme 

Court concluded, EPA is an "altogether fitting" "expert administrative agency" for 

this Congressionally assigned task. Id. at 427-28. 

And this is hardly the first rule in which EPA has considered such issues in the 

context of setting pollution standards. Since the Act's inception, EPA has 

promulgated numerous rules setting significant emission limitations for the power 

sector, 80 Fed. Reg. at 64,696-99, and in doing so has considered issues related to grid 

reliability and energy markets, all without disrupting electricity availability. See e.g., 77 

Fed. Reg. at 9406-11; 76 Fed. Reg. at 48,265-66. It has done so again here. 

EPA has also not assumed any impermissible "central planning" role for the 

power sector. Pet. Legal Br. 33. EPA has simply performed its statutory duty to 

require a reasonable degree of COz emission limitation for fossil-fuel-fired plants, 

while leaving states and sources with enormous flexibility to meet that requirement 

through virtually any means they choose. See Massachusetts, 549 U.S. at 512, 530-31 

(distinguishing FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120 (2000), and 

noting that "there is nothing counterintuitive to the notion that EPA can curtail the 

emission of substances that are putting the global climate out of kilter"). 

Petitioners also overlook, that under EPA's own interpretation of Section 111, 

its authority is substantially constrained in important respects. See supra Argument 
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I.A.1. In view of these acknowledged constraints, EPA does not claim, as Petitioners 

hyperbolically suggest, "unilateral authority to end the use in this country of certain 

kinds of energy generation." Pet. Legal Br. 33. The Rule specifies a cost-reasonable 

and feasible degree of pollution limitation for states to obtain from large polluters, 

consistent with industry trends, and comports with textual constraints. 

Petitioners provide no support for their proposition that generation-shifting 

could qualify as the Best System for other industries. EPA developed a robust record 

and explained at length why, in the case of power plants, generation-shifting meets 

textual constraints on a Best System, in critical part because of the unique attributes of 

power-plant operations. 80 Fed. Reg. at 64,723-36, 64,7 44-55. See also Legal Mem. 

120-127 (explaining why generation-shifting would not qualify as Best System for 

other industries), JA __ .38 

Petitioners further misconstrue this Court's decision in Delaware Department 

of Natural Resources v. EPA ("Delaware"), 785 F.3d 1, 18 (D.C. Cir. 2015). Pet. 

38 Having unsuccessfully identified in comments any source category that is similarly 
situated to the electricity sector, Petitioners now assert that the Best System for 
reducing municipal-landfill emissions could be "switching to recycling plants." Pet. 
Legal Br. 34. But Petitioners make no case that such a system is "adequately 
demonstrated" for landfills or meets other Best System criteria. For example, they do 
not acknowledge that EPA's recently proposed revised guidelines for municipal 
landfills expressly rejected requiring materials separation-a prerequisite for 
recycling-for emission-causing organic waste. See 80 Fed. Reg. 42,100, 42,116 (Aug. 
27, 2015) (identifying significant "technical barriers" precluding any requirement for 
landfills to separate organic waste). 
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Legal Br. 36. In that case, the Court perceived that EPA relaxed Section 112 

environmental controls for the specific pupose of furthering grid reliability, but in the 

Court's view, failed to respond to public comments raising reliability concerns or 

consult with the Federal Energy Regulatory Commission ("FERC"). Here, EPA 

performed its core function of limiting pollution to protect human health and the 

environment and properly considered, among other things, "energy requirements," as 

Congress instructed it to do. 42 U.S.C. § 7411(a)(1). Unlike in Delaware, EPA 

engaged in extensive consultation with FERC, grid operators, utilities and others prior 

to making any judgments relating to "energy requirements"; responded to their 

comments; and set up a process to work with FERC to continue to monitor reliability 

1ssues. 80 Fed. Reg. at 64,671, 64,693-94, 64,706-07, 64,800, 64,874-81. 

5. EPA's interpretation does not invade states' regulatory 
domain. 

The Rule, like prior nationwide CAA rules for this industry, appropriately limits 

pollution, consistent with the central objectives of the Act. In doing so, the Rule does 

not impinge upon states' sovereign rights or invade traditional state authorities. See 

Pet. Legal Br. 3, 36-41. 

Petitioners ignore the important distinction between (1) regulation of pollution, 

as authorized by the Act, which indirectly affects energy prices and markets, and (2) 

direct regulation of energy markets. This Rule is the former. As is the case with atry 

pollution limitations for power plants (which, given the amount of these plants' 
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emissions, are commonplace under the Act), the Rule will entail compliance costs that 

will necessarily indirectly affect energy markets. 39 That does not mean EPA lacks 

authority to establish guidelines for pollution limitations for the industry or that 

establishing such guidelines will impermissibly interfere with states' traditional 

responsibilities in the field of electricity regulation. See FERC v. EPSA, 136 S. Ct. at 

784 (distinguishing between federal regulations that "inevitablyO influenc[e]" areas of 

state control, and those that "intrude on the States' power"); Conn. Dep't of Pub. 

Util. Control v. FERC, 569 F.3d 477,479-83 (D.C. Cir. 2009) (same). 

Indeed, taken to its logical extension, Petitioners' sovereignty argument would 

absurdly preclude EPA from implementing atry Section 111 (d) guidelines, or any 

limitation for power plants under any other CAA provision. Any "system of emission 

reduction" that EPA might apply to the power sector under Section 111 (d)-

including Petitioners' preferred technological controls-would require generators that 

emit more pollution to bear higher compliance costs than generators that emit less, 

and thereby would indirectly influence electricity rates and the relative utilization of 

plants. 

Petitioners essentially point to two types of state police power they believe the 

Rule implicates: the power to (1) regulate retail sales of electric power in intrastate 

39 Petitioners suggest that the Rule is impermissible if it might impair a regulated 
party's market share. Pet. Legal Br. 4, 33. Any air-pollution standard, however, has 
competitive implications for plants that need to do more to comply. 
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markets and (2) license new electric generating capacity. Pet. Legal Br. 3, 36-41. But 

the Rule does not impinge upon either. 

With respect to retail-sales regulation, the Rule leaves states with precisely the 

same power they have always had-the authority to decide the rates that state 

ratepayers should bear and to otherwise condition the terms of sale. Power plants 

may need to incur costs to comply with new COz standards, as they do for atry 

air-pollution standards, but state regulators will continue to decide rates, and can elect 

whether or not to reflect COz-control costs in those rates. The Rule is no different in 

this regard from any other rule EPA has ever promulgated for this industry. 40 

Nor will the Rule affect state "renewable portfolio standards." Pet. Legal Br. 

39. 41 Nothing in the Rule precludes states with such standards from amending or 

terminating them or requires states without such standards to enact them. Indeed, the 

Rule is designed to allow states to rely on renewable portfolio standards, should they 

40 Title IV demonstrates that a mass-based trading program can be successfully 
implemented for power plants without any invasion of state police power. Title IV 
specifically provides that it should not be construed as "requiring a change of any kind 
in any State law regulating electric utility rates and charges," but that qualification has 
not in any way impeded the successful implementation of the acid rain program. 42 
U.S.C. § 7651b(f). 

41 A renewable portfolio standard generally obligates retail sellers of electricity to 
include certain minimum amounts of electricity from renewable-energy sources in the 
collection of resources from which the retailer obtains electric power. 
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so wish, for purposes of meeting emission-reduction targets, but the Rule can be 

implemented independently of those programs. 80 Fed. Reg. at 64,836-37, 64,908.42 

The Rule likewise does not affect states' power to license new electric 

generating capacity. States will continue to have the same authority over licensing 

decisions that they have always had. The Rule's C02 emission standards might 

indirectly affect the types of projects that power generators propose (e.g., encourage 

more renewable-energy projects), but that does not usurp state authority to determine 

whether to license those projects. If a state decides to reject new renewable capacity, 

it is free to do so. While the Rule leaves each state with this choice, overwhelming 

record evidence supports EPA's conclusion that the Nation, as a whole, will continue 

to be able to draw upon an ever-increasing supply of lower-emitting power, consistent 

with existing market trends. 

Petitioners' assertions that states will need to "restructureD their power 

systems," "fundamentally alter electricity generation," and "reverse countless 

decisions" are specious. Pet. Legal Br. 3, 22, 40. States do not have to engage in any 

particular legislative or regulatory activities to implement the Rule. 43 In fact, states can 

elect to have EPA implement the Act's required reductions through a federal plan. 80 

42 The same is true for state energy-efficiency standards. See Pet. Record Br. 81. 

43 Petitioners fail to rely on record evidence to support their contrary position, relying 
solely on post-promulgation declarations. See Pet. Legal Br. 40; 42 U.S.C. § 
7607(d)(7)(B). 

58 

ED_000738_00004041-00089 



Fed. Reg. at 64,882. For those states that elect to prepare state plans, the Rule 

provides expansive flexibility. While the Best System informs the stringency of 

emission-reduction targets, the Rule grants states almost complete flexibility to decide 

how to meet those targets. For example, if a state prefers a plant-by-plant command

and-control technological approach to reducing emissions, it could compel its coal 

plants to switch their fuel to natural gas, or require carbon sequestration where 

feasible. Alternatively, under the "states measures" approach, a state could obtain the 

required degree of reduction through demand-side energy-efficiency programs that 

would not impose any direct requirements on power plants (provided the state meets 

its emission target), or affect the state's present generation mix. 

For similar reasons, the Rule does not intrude on PERC's power under the 

Federal Power Act, 16 U.S.C. §§ 791a, et seq. See Pet. Legal Br. 38-39. The Rule 

appropriately limits air pollution under the CAA. It does not regulate any kind of 

electricity sales or rates-interstate or intrastate. Thus, the dividing line between 

interstate and intrastate rate regulation addressed in the cases cited by Petitioners has 

no relevance here. 

Finally, there is no basis for New Jersey's claim that the Rule requires states 

that have deregulated electricity markets to change their regulatory approach. Pet. 

Record Br. 80-82. The Rule gives states considerable flexibility in developing their 

plans and provides that states may, if they wish, simply require plants within the state 

to meet the uniform rates, while allowing crediting. 
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6. Assorted textual snippets relied on by Petitioners do not 
unambiguously foreclose EPA's reasonable interpretation of 
the Best System. 

Petitioners try to conjure from a grab bag of textual snippets an argument that 

the Act unambiguously precludes utilization of generation-shifting as a pollution-

control strategy. See Pet. Legal Br. 41-45, 50-54. This effort fails. Even if the text 

they point to could be read to create some arguable degree of ambiguity, that 

ambiguity must be resolved in favor of EPA's reasonable interpretation. Chevron, 

467 U.S. at 842-43. 

a. The guidelines call for standards "for" and 
"applicable to" each source. 

First, Petitioners assert that EPA's guidelines fail to call for the promulgation 

of emission standards "for" and "applicable to" each regulated "source." See Pet. 

Legal Br. 41-43 (quoting 42 U.S.C. § 7411 (d)(1), (a)(2)). This is wrong. As under any 

Section 111 (d) rule, each source will have its own COz emission standard that will be 

set by its state. Such standards will be "for" that source and "applicable to" that 

source. 

Essentially, Petitioners' argument conflates the future emission standards that 

states will set for particular sources with the "best of system of emission reduction" 

used to establish the degree of emission limitation those standards must collectively 

achieve. While the Best System informs the stringenry of the emission standards, the 

nature of the Best System (here, including generation-shifting measures) does not 
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somehow prevent states from setting standards "for" and "applicable to" sources. 

These standards will be "for" and "applicable to" "sources" for the simple reason that 

they will impose emission limits to which the sources will be subject. See 40 C.F.R. 

§ 60.5740(a)(2)(i) (state plan required to "imposeD emission standards on [sources]"); 

80 Fed. Reg. at 64,826. Section 111 requires only that emission standards "reflectO 

the degree of emission limitation achievable through the application of the best 

system of emission reduction," as they will here. 

Thus, the fact that states set standards "for" or "applicable to" any existing 

source does not itself place any limits on the scope of measures that can be 

considered as part of the Best System, much less limit the scope to only measures that 

could be implemented under the presumption that each and every source is 

hermetically sealed off from the rest of the world. Certainly it does not do so 

unambiguously, as would be required for Petitioners to prevail under Chevron. 

Next, Petitioners point to the fact that the term "source" is defined as a 

"building, structure, facility or installation." Pet. Legal Br. 44. This definition simply 

makes clear that the entities to which standards must apply are stationary sources, and 

not, for example, mobile sources, which the Act regulates elsewhere. But this 

definition does nothing to limit the scope of measures that can be considered as part 

of the "best system of emission reduction" for sources. See 80 Fed. Reg. at 64,767. 

Petitioners mistakenly suggest that EPA's guidelines impermissibly conflate a 

"source" with its "owner or operator." Pet. Legal Br. 44-45. Section 111 specifies 
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that the "owner or operator" of a new "source" bears the legal obligation to "operate" 

such "source" in compliance with the "standards of performance" applicable to it. 42 

U.S.C. § 7411(e). The Rule provides the same for existing sources. See 40 C.F.R. 

§ 60.5825(a). To make clear that the emission-performance levels within the 

guidelines are achievable by sources through generation-shifting, EPA made the 

unremarkable observation that it is the owner or operator of a source that will 

implement generation-shifting measures, as facilities are inanimate objects. See 80 

Fed. Reg. at 64,762 (stating that "[a]s a practical matter, the 'source' includes the 

'owner or operator' of [the source]" in the sense that the owner or operator 

implements measures to achieve the source's emission limit). But EPA's guidelines 

do not thereby conflate the terms "source" and "owner or operator." The "source" is 

the entity subject to the emission limit, 60 C.F.R. § 60.5740(a)(2)(i), not the "owner or 

operator." If the Rule actually conflated "sources" with their "owners or operators," 

then it would direct states to set a single standard for the COz emissions from all of a 

particular compatry's power operations. The Rule does not do that. It directs states to 

establish standards for particular "sources." Id. 

Petitioners contend that it is "one thing" for an owner or operator to take 

actions reducing emissions at the source (e.g., installing new equipment) and 

"another" for the owner or operator to rely on emission reductions obtained through 

clean-power-generation off-site. Pet. Legal Br. 45. But that contention does not 

mean that the emission standards are not "for" the sources and, in any event, 
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Petitioners fail to reconcile their contention with the fact that power plants and other 

sources routinely rely on emissions-trading programs to meet a range of CAA 

requirements. 80 Fed. Reg. at 64,773. Under those programs, a particular source 

complies with an emission limitation when its owner or operator acquires credits from 

other sources that have reduced their emissions, rather than taking action to reduce the 

source's own emissions. Consequently, the balkanized construct that Petitioners 

assert as a textually mandated limiting principle cannot be squared with real-world 

practice and would undermine Petitioners' own requests for compliance flexibility. 

Petitioners' reliance on ASARCO is also misplaced. Pet. Legal Br. 46-47. 

ASARCO did not address the meaning of "standard of performance" or "best system 

of emission reduction," much less hold that the latter phrase requires EPA to view 

individual sources as if they were sealed off from the rest of the world. That case 

instead rejected an EPA regulation that expressly redefined the statutory term 

"stationary source" to include "any ... combination of ... facilities." 578 F.2d at 326 

(quotation omitted). EPA had promulgated that regulation to allow a plant operator 

who increased emissions from some structures within a facility to avoid complying 

with Section 111 (b)'s new source standards by offsetting those increases with 

emission decreases from other structures within that facility. In rejecting the 

regulation, the Court emphasized that it would thwart the Act's air-quality objectives. 

Here, of course, it is Petitioner's interpretation that would thwart those objectives. 

ASARCO is of questionable validity anyway because it was decided before Chevron, 
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which endorsed a more flexible approach to interpreting the scope of the term 

"source" within the Act. 467 U.S. at 842-66 (reversing D.C. Circuit decision, which 

was based on ASARCO). 

In any event, EPA's guidelines do not require states to establish standards for 

"multiple sources," or "at the level of the entire source category." See Pet. Legal Br. 

47. The guidelines instead require states to apply standards to individual sources. 44 40 

C.F.R. § 60.5745(a)(4). Those guidelines appropriately "reflectO" a degree of emission 

limitation that individual sources can achieve applying the Best System. 42 U.S.C. 

§ 7411 (a)(1). 

Further, it is entirely appropriate for EPA to consider the total amount of 

emission reductions that will accrue across a source category in choosing the best 

"system of emission reduction" for that source category, just as it is appropriate for 

EPA to consider total costs across a source category. To ignore total air-quality 

benefits as a relevant factor in selecting the best "system of emission reduction" for a 

source category would be wholly inconsistent with the statute's objectives, and 

particularly irresponsible given the magnitude of the threats here. 

44 Petitioners incorrectly suggest that this Rule regulates renewable plants. Pet. Legal 
Br. 4 7-48. While a regulated fossil-fuel-fired source may comply with its emission 
standard by obtaining credits associated with a new renewable plant, that plant itself 
has no emission standard and remains unregulated. 
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b. EPA's guidelines enable the promulgation of 
"standards of performance," as that term is defined. 

Petitioners next try to cobble together two theories for why the Rule does not 

respect the definition of "standard of performance." Pet. Legal Br. 50-54. Neither 

has merit. 

First, without disputing that the guidelines apply a "system of emission 

reduction," Petitioners claim that the Rule gives no meaning to the word 

"performance" in "standard of performance." That argument fails as a threshold 

matter because the phrase "standard of performance" is a statutorily defined term, 

and the Rule comports with each and every element of the term as defined, supra 

Argument LA. See Stenberg v. Carhart, 530 U.S. 914, 942 (2000) ("When a statute 

includes an explicit definition, we must follow that definition, even if it varies from 

that term's ordinary meaning"). In any event, the statutory context makes clear that 

the word "performance" refers to emissions performance, not production performance. 

See Section 111 (a) (1) ("standard of performance" is a "standard for emissions" that 

reflects a "degree of emission limitation" determined in a specified manner). And 

regardless of whether a source complies with its emissions performance standard by 

installing in-plant technologies or shifting generation off-site, its compliance 
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obligations address the external harm caused by its own operations, and its compliance 

obligations-reducing emissions-therefore are closely tied to those operations. 45 

Petitioners next point to Section 7602(k)'s definition of "emission limitation," 

42 U.S.C. § 7602(k), contending that the guidelines do not call for emission reduction 

on a "continuous basis." Pet. Legal Br. 52-53. But they again conflate the emission 

standards to be set by states with the Best System to be identified by EPA. In the 

1990 Amendments, Congress specifically amended the Section 111 (a) definition of 

"standard of performance" to remove the word "continuous" from the phrase "best 

system of emission reduction." 80 Fed. Reg. at 64,765. Thus, the "system of 

emission reduction" selected by EPA as a foundational determination for purposes of 

determining the stringency of the guidelines need not itself entail "continuous" 

reduction. 

Regardless, EPA's guidelines do call for emission standards that will require 

"continuous" emission reduction by sources. Under EPA's guidelines, there is never 

a time when sources may emit without needing to comply with the state-established 

standards of performance. 80 Fed. Reg. at 64,841; 40 C.F.R. § 60.5770; see also Sierra 

Club v. Johnson, 551 F.3d 1019, 1027-28 (D.C. Cir. 2008) (interpreting Section 

45 Petitioners' reliance, Pet. Legal Br. 51, on Solid Waste Agency of Northern Cook 
County v. U.S. Army Corps of Engineers, 531 U.S. 159 (2001), is misplaced. This is 
not a case where the word "performance" in "standard of performance" is "given no 
effect whatever." Id. at 172. 
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7602(k) to require that emission standards apply at all times). Even if the state adopts 

a trading program, the emission rate or mass limit "applies continuously" because it 

imposes an uninterrupted obligation on the source to meet the rate or assure that its 

emissions will not exceed its allowances. 80 Fed. Reg. at 64,841. Moreover, the 

generation-shifting measures in the Best System allow sources to achieve these 

continuous emission limits. See supra Argument I.A.4. This understanding of 

"continuous" is consistent with the usage of the term "emission limitation" appearing 

elsewhere in the Act. For example, in Title IV, Congress used the same term 

"emission limitation" in describing the standards encompassed in that Title's cap-and-

trade program. See 42 U.S.C. § 7651c(a)(1). 

In a fruitless attempt to show that Section 7 602 (k) precludes 

generation-shifting measures, Petitioners also mischaracterize the 1977 legislative 

history related to that provision's enactment. Pet. Legal Br. 30, 52. The cited 1977 

House Report reflects Congress's concern with control measures that simply disperse 

pollutants away from higher concentration areas and towards lower concentration 

areas-for example, "load switching from one power plant where dispersion is poor to 

another where dispersion is favorable'). H.R. Rep. No. 95-294, at 81-89 (1977) (emphasis 

added). Congress was concerned that this kind of weather-related dispersion strategy 

would not "decrease the total amount of [pollution] in the regional atmosphere." Id. 

at 83. The generation-shifting measures that are part of the Best System do not 

involve any such weather-related dispersion strategy, and will decrease the total 
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amount of COz in the atmosphere on a continuous basis. Notably, the cited history 

also reflects Congress's specific concern with "the possibility of effects on weather 

and climate"-the very threats the Rule addresses. Id. at 86. 

Petitioners' effort to rely on distinctions between air-quality-based programs 

and performance-based programs also fails. See Pet. Legal Br. 54-56. While there are 

some distinctions between programs like the NAAQS, which are focused on attaining 

a particular level of air quality, and programs like Section 111 (d), which are focused on 

establishing emission standards for categories of sources, they are not distinctions that 

speak to whether the "best system of emission reduction" for interconnected power 

plants can include a reasonable amount of cost-effective generation-shifting. Contrary 

to Petitioners' argument, performance-based programs under the CAA, like 

air-quality-based programs, commonly utilize trading mechanisms. See, e.g., 40 C.F.R. 

§ 60.21 (f) (authorizing trading programs under Section 111 (d)); 40 C.F.R. 

§ 86.1865-12(k) (authorizing trading for purpose of motor vehicle COz emission 

standards under 42 U.S.C. § 7 521 (a) (2)). Petitioners agree power plants may rely on 

generation-shifting to meet the requirements of trading programs. See supra 

Argument I.B.3.a. 

7. EPA's interpretation is consistent with preexisting 
implementing regulations and past practice. 

Petitioners' effort to contest the reasonableness of EPA's interpretation by 

suggesting that it is "novel" also fails. Pet. Legal Br. 48-50. As an initial matter, even 
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if the Rule entailed a different interpretation of Section 111, an agency is perfectly free 

to change its interpretation of a statute that it administers so long as it has a principled 

basis for doing so. Nat'l Cable & Telecomms. Ass'n v. Brand X Internet Servs., 545 

U.S. 967, 981 (2005). EPA has explained in depth why the interpretation set forth in 

the Rule is consistent with the statutory text and is sensible. 

But EPA's interpretation has not changed. In the Rule, EPA explained that it 

was taking the same approach it took in prior Section 111 rules, which was to develop 

the Best System based on what was appropriate for the particular industry and air 

pollutant. 80 Fed. Reg. at 64,724-26. In other Section 111 rules for this industry, the 

fact that power plants "are part of the integrated grid" likewise has "informed some of 

the regulatory requirements." Legal Mem. 7-9,JA __ . 

Additionally, EPA implementing regulations put in place prior to the Rule 

already clarified that Section 111 (d) standards may include trading programs like those 

authorized here (i.e., programs that allow a source to avoid applying controls to its 

own facilities by paying others to control their facilities). See 40 C.F.R. § 60.21 (f) 

(defining an "emission standard" under Section 111 (d) as encompassing "an 

allowance system"). 46 

46 Petitioners mistakenly characterize other portions of EPA's Subpart B regulations, 
40 C.F.R. §§ 60.21 (b) and (e), as requiring that the Best System be limited to plant
level technological controls. Pet. Legal Br. 49-50. EPA's regulations say no such 
thing. They provide, consistent with the Section 111 (a) (1) definition of "standard of 
performance," that EPA will set guidelines based on the Best System adequately 

(Footnote Continued .. .) 
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8. EPA's guidelines for existing sources are not inconsistent 
with EPA's regulation of new sources. 

Finally, Petitioners' effort to challenge EPA's interpretation by depicting the 

Rule's guidelines as incompatible with EPA's separate regulation of new (including 

modified and reconstructed) sources is misplaced. Pet. Legal Br. 56-61. EPA 

addressed this issue at length. 80 Fed. Reg. at 64,785-87; Legal Mem. 1-5, JA_. 

First, EPA did not adopt a "conflicting interpretation" of "standard of 

performance" in the new source rule. Pet. Legal Br. 58. As EPA explained, the 

"same" systems of emission reduction can be considered for purposes of setting 

either new or existing source standards, and EPA applied the same statutory factors to 

new and existing sources. Legal Mem. 1,JA __ . But applying the same factors does 

not dictate that both cases will have identical "systems." EPA selected different 

systems for new and existing sources not based on any different "definition" or 

"reading" of the statute, Pet. Legal Br. 57, but because the relevant factual 

circumstances were different. Legal Mem. 1,JA __ . 

Several considerations led EPA to decline to include generation -shifting within 

the Best System for new sources, unrelated to the issue of statutory interpretation 

presented here. For example, EPA recognized that new sources would need to incur 

demonstrated that sources can implement or apply to reduce their emissions, as EPA 
did here. See also Auer v. Robbins, 519 U.S. 452, 462 (1997) (an agency's 
interpretation of its own regulations commands substantial deference). 
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capital and operational costs to meet and maintain their emission limits (e.g., 

coal-fired plants may need to install partial-carbon-sequestration systems), and EPA 

reasonably concluded it was not appropriate to impose the additional costs of 

implementing generation-shifting. 80 Fed. Reg. at 64,627 _47 EPA also considered that 

because new source standards are effective immediately, new sources would not have 

the benefit of lead time to implement generation-shifting measures, and therefore 

some of the least-cost compliance options for these measures may not be available to 

them. Legal Mem. 4, JA_. 

Next, Petitioners' focus on the relative stringencies of the existing and new 

source standards is unavailing. The stringency of the two rules cannot be directly 

compared. The new source standards became effective immediately. 80 Fed. Reg. at 

64,538. However, under the Rule, existing sources will not be subject to COz 

performance standards until 2022 at the earliest-in fact, states may delay imposing 

requirements until 2023 or, in most cases, 2024-and the standards are then gradually 

phased in through 2030. 80 Fed. Reg. at 64,785-86. Meanwhile, EPA is required to 

review and, if appropriate, revise the stringency of new source standards no less 

frequently than every eight years-i.e., by 2023. Thus, the stringency of the limits that 

47 As EPA explained, new construction is the preferred time to drive new investment 
in technological controls that will make a source inherently low-emitting (without any 
need to obtain offsets), since new sources will have long operating lives over which 
initial substantial capital costs can be amortized. 80 Fed. Reg. at 64,626. 

71 

ED_000738_00004041-00102 



will apply to new sources when the existing source standards actually go into effect 

(2022 or later) and become fully effective (2030) is not yet known. 

Moreover, the new source standards apply directly to each new source 

individually and are expressed in the form of a rate that each source must meet in 

practice without reliance on emission-rate credits. In contrast, states have great 

flexibility in fashioning requirements for existing sources consistent with EPA's 

guidelines, and existing sources are expected to be able to access cost-effective 

crediting measures to meet their eventual state standards. 

In any event, as EPA noted, "[n]o provision in [S]ection 111, nor any statement 

in the legislative history, nor any of its case law, indicates that the standards for new 

sources must be more stringent than the standards for existing sources." Id. at 

64,787. To support their position that new source standards must be more stringent, 

Petitioners principally point to EPA's 197 5 implementing regulations, Pet. Legal Br. 

58, in which EPA noted that existing source guidelines will "ordinarify be less 

stringent." 40 Fed. Reg. at 53,344 (emphasis added). But EPA's use of the word 

"ordinarily" itself clarifies that there may be instances where existing source guidelines 

are more stringent. 

The Primary Aluminum Guidelines cited by Petitioners are one such instance 

and refute Petitioners' proposition that EPA has "never" adopted more stringent 

existing source guidelines. Pet. Legal Br. 59 n.30. As EPA noted in those guidelines, 

an "occasional old [aluminum] plant may have a [more stringent] guideline fluoride 
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emission rate than a new plant subject to [a new source standard]; but such a rate will 

not be unreasonable to attain." 45 Fed. Reg. 26,294, 26,295 (Apr. 17, 1980). 

Ultimately, the relevant question for review-in either the case of new source 

standards or existing source guidelines-is whether EPA has identified a suitable 

system of emission reduction, and has reasonably explained the decisions made. 48 

EPA has done so here. No more is required. 

C. The Rule Is Consistent with the Discretion Given to States by 
Section 111( d) and EPA's Regulations. 

Petitioners argue that, by setting guidelines expressed as "uniform performance 

rates," EPA has expropriated states' right to establish specific emission standards for 

sources themselves. Pet. Legal Br. 7 4-7 6. They are mistaken. 

Under Section 111 (d) and longstanding regulations ( 40 C.F.R. Part 60, Subpart 

B), the agency promulgates "guidelines" for states to follow when submitting 

"satisfactory" plans establishing emission standards for existing sources. While it is 

the states' job to establish such standards, those standards must "reflectO" the "degree 

of emission limitation achievable through the application of the best system of 

48 As explained below at Argument VI.D, the Rule's "leakage" provisions, see Pet. 
Legal Br. 60-61, have nothing to do with the relative stringency of the emission rates in 
the new and existing source standards. Rather, they are necessary to eliminate 
perverse incentives that would undermine the integrity of the mass cap in states that 
choose the option of a mass-based trading plan, and would be needed regardless of 
whether the rates in the new source standards are more or less stringent than the 
existing source standards. If states adopt rate-based emission limits, these "leakage" 
requirements do not apply. See 80 Fed. Reg. at 64,822-23. 
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emission reduction ... the Administrator determines has been adequately demonstrated." 

42 U.S.C. § 7411 (a)(1) (emphasis added). Thus, it is EPA's job to determine the best 

system of emission reduction and the degree of emission limitation achievable 

through that system-i.e., to establish a minimum level of stringency-which then 

enables states to create "satisfactory" plans. 49 EPA regulations have so stated since 

1975,50 making Petitioners' argument untimely. See 42 U.S.C. § 7607(b)(1). 

Here, EPA expressed the degree of emission limitation achievable through 

application of the Best System in the form of uniform COz emission rates, and then 

translated those rates into state-specific rate- and mass-based goals. 80 Fed. Reg. at 

64,667. But EPA left it to each state to set particular standards for particular sources, 

taking advantage of the Rule's menu of options. Id. at 64,707, 64,823-24. Thus, 

"state[s] may apply a standard of performance that is either more stringent or less 

stringent than the performance level in the emission guidelines, as long as, in total, the 

state's sources achieve at least the same degree of emission limitation as included in 

49 Petitioner UARG previously recognized EPA's role in this regard. See UARG 
Mercury Rule Comments, 133-34 ("[S]tate plans must be consistent with EPA's 
regulatory determination .... Nothing in the Act ... gives states the ability to choose 
not to follow the guidelines that EPA establishes under § 111 based on the 
Administrator's 'best system' determination."),JA __ . 

50 See 40 Fed. Reg. at 53,342-43 (rejecting argument that it was inappropriate for EPA 
to determine minimum stringency); 40 C.F.R. § 60.24(c) (requiring that state 
"emission standards shall be no less stringent than the [EPA] guidelines"). Petitioners 
cite instances where EPA approved state plans addressing pollutants that endanger 
welfare but not health. Pet. Legal Br. 75 n.39. COz, however, endangers both health 
and welfare, 80 Fed. Reg. at 64,682, so 60.24(c), not 60.24(d), applies here. 
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the EPA's emission guidelines." Id. at 64,719. This division of responsibilities is 

consistent with Section 111 (d) and cooperative federalism principles. 

Petitioners also mistakenly argue that EPA has unlawfully encroached on states' 

authority to consider sources' remaining useful lives. Pet. Legal Br. 76-78. But the 

statute requires only that EPA ''permit the State in applying a standard of performance 

to a particular source ... to take into consideration, among other factors, the remaining 

useful life of the existing source." 42 U.S. C. § 7 411 (d) (1) (emphasis added). EPA did 

so here by allowing states to decide, inter alia, whether to enable trading, 51 what 

interim steps to meet, and whether to impose varying emission standards. 80 Fed. 

Reg. at 64,871-72; Legal Mem. 41-42,JA_. 52 

Petitioners do not argue that this range of choices is insufficient. Instead, they 

claim that the Act requires EPA to allow states to "relax" the overall degree if emission 

limitation. Pet. Legal Br. 77. The Act says no such thing. Rather, it is silent-and thus 

gives EPA discretion-regarding how EPA should "permit"53 states to consider 

51 Trading alone gives sources with shorter remaining useful lives proportionately 
lower total costs of compliance; thus states can account for remaining useful life even 
if they adopt the uniform rates. 80 Fed. Reg. at 64,871. 

52 Petitioners suggest that Kansas sources that have installed expensive technology to 
meet other requirements will be forced to retire early. Pet. Legal Br. 77-78 nn.40-41. 
This is speculation, and ignores that Kansas has a wide range of options; it can avoid 
premature retirements by, e.g., allowing trading. See id. at 64,872. 

53 To "permit" means "to allow or give consent" and is commonly understood as 
granting authority that may be subject to conditions. See Legal Mem. 3 7 (citing the 

(Footnote Continued .. .) 
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remaining useful life and other factors. Legal Mem. 41, JA __ . 54 Here, EPA permits 

states to consider such factors by giving them numerous tools for achieving their 

mass- or rate-based goals, and allowing them to determine the appropriate means and 

level of control for any particular source. 

II. Regulation of Hazardous Pollutant Emissions under CAA Section 112 
Does Not Bar Regulation ofCOz Emissions under Section 111(d). 

Consistent with the Supreme Court's holding in AEP that Section 111 "speaks 

directly" to the emission of COz from existing power plants, 564 U.S. at 424, EPA has 

authority to regulate such plants' COz emissions under that provision. Petitioners 

argue that, in 1990, Congress eviscerated EPA's authority under Section 111 (d), 

barring it from using that provision to regulate any source category that is also 

regulated under Section 112, even in regard to different pollutants. But EPA's 

regulation of different pollutants under a different statutory program does not nullify 

its authority under Section 111 (d). Rather, EPA reasonably interpreted Section 111 (d) 

Oxford English Dictionary and noting that "the law permits the sale of drugs" is 
understood to mean that the law may set conditions on such sales), JA __ . 

54 Petitioners mistakenly claim, Pet. Legal Br. 77, that, in 1977, Congress "codified" 
the variance provision set forth in 40 C.P.R. § 60.24(£), which is not applicable here. 
But Congress knew how to create an explicit variance when it desired, and the statute 
does not contain such language. See Legal Mem. 34, 45-46,JA __ , __ . Nor does 
the statute "provide an unmitigated ability for States to exempt their sources from 
standards." Id. at 35-3 7, ]A __ . Rather, it requires states to "applyOa standard of 
performance" to each "particular source." 42 U.S.C. § 7411 (d)(1). 
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-which is ambiguous in several respects-consistent with the Act's purpose, the 

statutory context, and the legislative history. 

A. Congress Amended the Act in 1990, Adding the Text at Issue. 

Before 1990, Section 111 (d) undisputedly directed EPA to regulate existing 

sources' emissions of a pollutant regulated under Section 111 (b) so long as that 

pollutant was not a criteria or hazardous pollutant. Congress accomplished this by 

cross-referencing the listing provisions of the criteria and hazardous pollutant 

programs, Sections 108(a) and 112(b)(1)(A) respectively: 

The Administrator shall prescribe regulations . . . under 
which each State shall submit to the Administrator a plan 
which (A) establishes standards of performance for any 
existing source for any air pollutant (i) for which air quality 
criteria have not been issued or which is not included on a list 
published under section 7408 (a) or 7412(b )(1 )(A) of this title .... 

42 U.S.C. § 7411 (d)(1)(A) (1988) (emphasis added). 

In 1990, Congress amended the Act to, inter alia, accelerate EPA's regulation of 

hazardous pollutants under Section 112, compelling EPA to regulate more pollutants 

more quickly. 55 In doing so, Congress eliminated Section 112(b)(1)(A), which 

described a process for identifying hazardous pollutants, and replaced it with a list of 

189 hazardous pollutants that EPA must regulate. See 42 U.S.C. § 7412(b). To 

address that change, Congress enacted two amendments to Section 111 (d) that 

replaced the prior cross-reference to Section 112(b)(1)(A), but in different ways. 

55 See 80 Fed. Reg. at 64,711; S. Rep. No. 101-228, at 133. 
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Section 108(g), drafted by the House, replaced the obsolete cross-reference with the 

phrase "emitted from a source category which is regulated under section 112."56 

Section 302(a), drafted by the Senate, replaced the old cross-reference with a 

cross-reference to new Section 112(b)Y When the 1990 Amendments were codified, 

the Law Revision Counsel updated 42 U.S. C. § 7 411 (d) by incorporating section 

108(g), but not section 302(a). Congress has not enacted the codified version as 

positive law. 

B. EPA Reasonably Read Section 111( d) To Allow COz Regulation. 

Petitioners argue that once a source category's emissions of hazardous 

pollutants have been regulated under Section 112,58 that source category cannot be 

regulated under Section 111 (d), even in regard to a pollutant not listed as hazardous. 

Pet. Legal Br. 61-64. Petitioners' interpretation of Section 111 (d)-which would strip 

that provision of nearly all effect-is not reasonable, let alone mandatory. Section 

302(a) of the 1990 Amendments (the Senate-drafted amendment) plainly permits 

regulation of power plants' emissions of COz and other dangerous, but 

56 Pub. L. No. 101-549, § 1 08(g), 104 Stat. 2467 (1990). 

57 Id. § 302(a), 104 Stat. 2574. 

58 EPA regulated power plants' emissions of certain hazardous pollutants in 2012. 
77 Fed. Reg. 9304 ("Mercury and Air Toxics Rule"). This rule was upheld by this 
Court, reversed in part by the Supreme Court, and remains in place on remand. See 
Michigan v. EPA, 135 S. Ct. 2699 (2015), stay of rule denied March 3, 2016; White 
Stallion Energy Ctr. v. EPA, 748 F.3d 1222 (D.C. Cir. 2014) (No. 12-1100), Dkt. No. 
1588459. 
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non-hazardous pollutants under Section 111 (d). The text of Section 111 (d) as 

amended by the House only is ambiguous, and EPA reasonably interpreted it to allow 

regulation of dangerous emissions not regulated under Section 112. EPA's reasonable 

interpretation is entitled to deference. See Chevron, 467 U.S. at 837. 

1. Read literally, the House-amended text of Section 111( d) 
allows regulation of any non-criteria pollutant. 

As set forth in the U.S. Code, the House-amended text of Section 111 (d) reads: 

The Administrator shall prescribe regulations which shall 
establish a procedure similar to that provided by section 
7 410 of this title under which each State shall submit to the 
Administrator a plan which (A) establishes standards of 
performance for any existing source for any air pollutant (i) 
for which air quality criteria have not been issued or which 
is not included on a list published under section 7408(a) of 
this title or emitted from a source category which is 
regulated under section 7 412 of this title but (ii) to which a 
standard of performance under this section would apply if 
such existing source were a new source .... 

42 U.S.C. § 7411 (d)(1). 

Petitioners characterize their interpretation as the "literal meaning" of this 

convoluted text. Pet. Legal Br. 64. It is not. Rather, if this text is read literally, it 

directs EPA to regulate a source category's emission of atry pollutant that is not a criteria 

pollutant. This is because Congress used "or" rather than "and" between the clauses 

delineating the scope of the provision: 

The Administrator shall prescribe regulations . . . under 
which each State shall submit to the Administrator a plan 
... for any existing source for any air pollutant for which air 
quality criteria have not been issued or which is not 
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included on a list published under section 7408(a) of this 
title or emitted from a source category which is regulated 
under section 7 412 .... 

42 U.S.C. § 7411 (d)(1) (emphasis added). If "or" is given its literal meaning, those 

clauses are alternatives, 59 meaning that EPA must regulate so long as either air quality 

criteria have not been established for the pollutant at issue or one of the remaining 

criteria is met. Air quality criteria have not been issued for COz. 

Although this literal reading would authorize COz regulation, EPA reasonably 

rejected it because it "gives little or no meaning to the limitation covering [hazardous 

pollutants] that are regulated under CAA section 112," 80 Fed. Reg. at 64,713, and 

Petitioners do not advance it. The critical point, rather, is that the text that Petitioners 

claim has one "literal" meaning cannot be read literally, but rather is ambiguous and 

must be interpreted in light of the statute's purpose, scheme, and legislative history. 

2. EPA reasonably interpreted the ambiguous House-amended 
text of Section 111( d). 

Having explained that the House-amended text of Section 111 (d), as set forth 

in the U.S. Code, cannot be read literally, EPA reasonably interpreted that provision, 

addressing several other ambiguities in that text along the way. 80 Fed. Reg. at 

64,711-15. 

59 "Or" "indicate[s] an alternative <coffee ortea> <sink or swim>." Merriam
Webster Dictionary, available at http:/ /www.merriam-webster.com/. 
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Petitioners argue that the phrase introduced by section 1 08(g) of the 1990 

Amendments-" emitted from a source category which is regulated under section 

7412 of this title," 42 U.S.C. § 7411 (d)-is plain, citing a broad dictionary definition 

of "regulated." Pet. Legal Br. 62. But when construing that term in a particular 

statutory context, one must take a "commonsense" approach, and ask not only "who" 

is regulated under Section 112 (i.e., source categories including power plants), but also 

"what." See Rush Prudential HMO v. Moran, 536 U.S. 355, 366 (2002). 60 Here, the 

"what" that is "regulated under section 7 412" is power plants' emission of specific 

pollutants: hazardous pollutants listed under Section 112. Therefore, EPA reasonably 

interpreted the phrase "any air pollutant ... emitted from a source category which is 

regulated under section 7 412" as identifying, and thus excluding from the scope of 

regulation under Section 111 (d), only a source category's emissions of hazardous 

pollutantsregulatedunderSection 112. 80 Fed. Reg. at 64,713. 

Moreover, EPA also reasonably considered that the phrase "emitted from a 

source category regulated under section 7412" modifies "any air pollutant," 42 U.S.C. 

§ 7411 (d), an ambiguous term that the Supreme Court has instructed must be given a 

"reasonable, context-appropriate meaning." UARG, 134 S. Ct. at 2440. Here, 

context suggests that "any air pollutant" "emitted from a source category which is 

60 See also UNUM Life Ins. Co. of Am. v. Ward, 526 U.S. 358, 363 (1999) ("'regulates 
insurance' ... require[s] interpretation, for [its] meaning is not 'plain"'). 
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regulated under section 7 412" is most reasonably interpreted to mean hazardous 

pollutants, because only source categories' hazardous pollutant emissions are 

"regulated under section 7 412." 

Petitioners ignore these ambiguities, accusing EPA of attempting to "evade a 

literal reading of the CAA." Pet. Legal Br. 66 (quoting UARG, 134 S. Ct. at 2446). 

But as discussed above, the "literal reading" of 42 U.S.C. § 7411 (d) authorizes 

regulation of COz because it is not a criteria pollutant. All parties agree that this literal 

reading is not what Congress intended, so the question then is whether EPA has 

reasonably resolved the ambiguities in the provision. EPA has done so, employing 

traditional "tools of statutory interpretation, including text, structure, purpose, and 

legislative history," Loving v. IRS, 742 F.3d 1013, 1016 (D.C. Cir. 2014) (quotation 

omitted), to conclude that Congress did not intend to bar regulation of all 

emissions-whether otherwise regulated or not-from most major industrial sources 

under Section 111 (d). 

Statutory purpose: The Act's purpose is to protect "public health and welfare," 

42 U.S.C. § 7401 (b)(1), and Congress's purpose in enacting the 1990 Amendments 

was to strengthen, not undermine, the Act's core programs. 61 

61 SeeS. Rep. No. 101-228, at 14, 133; H.R. Rep. No. 101-952, at 336, 340, 345 & 347 
(1989). 
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Petitioners' interpretation of section 1 08(g) of the 1990 Amendments (the 

House-drafted language), however, would practically nullify the Section 111 (d) 

program. Section 112 mandates that EPA regulate each major source category emitting 

any of the almost 190 pollutants listed under Section 112(b).62 42 U.S.C. § 7412(d)(1). 

EPA has accordingly regulated over 140 source categories under Section 112. 

Petitioners' interpretation would preclude regulation of any of those source 

categories-even in regard to dangerous pollutants not regulated under Section 112. 

Given the Act's and the 1990 Amendment's stated purposes, the idea that Congress, 

in 1990, intended to disable EPA from regulating virtually any significant category of 

major industrial sources under Section 111 (d) makes no sense. 

Statutory context: EPA's interpretation also best accounts for statutory 

context. See UARG 134 S. Ct. at 2442 (a "reasonable statutory interpretation must 

account for ... the broader context of the statute as a whole") (quotation omitted). 

Here, the "broader context" is that Section 111 (d) was designed to work in tandem 

with the criteria and hazardous pollutant programs to collectively cover the full range 

62 The only exception is power plants, in regard to which Congress instructed EPA to 
first consider whether regulation is "appropriate and necessary." See 42 U.S.C. 
§ 7 412 (n) (1). Thus, insofar as Petitioners argue that EPA can choose between 
regulating a source category's emissions of hazardous pollutants under Section 112 or 
other dangerous pollutants under Section 111 (d)-a "pick your poison" approach that 
is antithetical to the Act's goals-that is only true in regard to power plants. 
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of dangerous emissions from stationary sources, leaving no gaps. 63 But under 

Petitioner's reading, there would be a gaping hole in the Act's coverage, allowing the 

unregulated emission of pollutants not listed as "hazardous" or "criteria," but 

nonetheless dangerous to public health or welfare. Such a result cannot be squared 

with the Act's scheme. See Burwell, 135 S. Ct. at 2492 ("A provision that may seem 

ambiguous in isolation is often clarified by the remainder of the statutory scheme ... 

because only one of the permissible meanings produces a substantive effect that is 

compatible with the rest of the law." (citations omitted)). 

Furthermore, where the Court is "charged with understanding the relationship 

between two different provisions within the same statute," it "must analyze the 

language of each to make sense of the whole." Bell Atl. Tel. Cos. v. FCC, 131 F.3d 

1044, 1047 (D.C. Cir. 1997). Here, Petitioners' view of Section 111 (d) is inconsistent 

with Section 112(d)(7), which states: 

No emission standard or other requirement promulgated 
under this section [112] shall be interpreted ... to diminish 
or replace the requirements of a more stringent emission 
limitation or other applicable requirement established 
pursuant to section [1] 11 .... 

42 U.S.C. § 7412(d)(7). This text strongly indicates that Congress anticipated that the 

Section 111 and 112 programs would apply to the same sources simultaneously. 

63 SeeS. Rep. No. 91-1196, at 20. 
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Thus, like the lower court's reading of the phrase "regulations applicable solely 

to public lands" in Sturgeon v. Frost, No. 14-1209, Slip Op. at 13 (S. Ct. Mar. 22, 

2016), Petitioners' reading of Section 111 (d) "may be plausible in the abstract, but it is 

ultimately inconsistent with both the text and context of the statute as a whole." 

Legislative history: Petitioners have not identified a single statement indicating 

that, in 1990, Congress sought to restrict EPA's authority under Section 111 (d). 64 

Petitioners would have the Court believe that Congress cut the heart out of Section 

111 (d) without uttering a word to that effect. "It would have been extraordinary for 

Congress to make such an important change in the law without any mention of that 

possible effect," Sale v. Haitian Ctrs. Council, 509 U.S. 155, 176 (1993), and it is 

particularly unreasonable to think that Congress did so when simply replacing an 

obsolete cross-reference. See Whitman v. Am. Trucking Ass'ns, 531 U.S. 457, 468 

(2001) ("Congress ... does not alter the fundamental details of a regulatory scheme in 

vague terms or ancillary provisions."). 

64 Petitioners point to a Senate Managers' "Statement" noting that the Senate 
"recede[d]" to the House regarding section 108 of the 1990 Amendments. Pet. Legal 
Br. 73 (citing 136 CONG. REc. 36,067 (Oct. 27, 1990)). But "recedes" means simply 
that a chamber is withdrawing an objection, and that term was used here only in 
regard to section 108, and thus tells us nothing about Congress's intent for section 
302 (containing the Senate's amendment). Regardless, this Statement was "not 
reviewed or approved by all of the conferees," 136 CONG. REc. 36,067, and "cannot 
undermine the statute's language." Envtl. Def. Fund v. EPA, 82 F.3d 451, 460 n.11 
(D.C. Cir. 1996). 
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Rather, the reasonable conclusion is that, like the Senate, the House intended 

only to update Section 111 (d) to reflect the structural changes made to Section 112, 

not dramatically change its scope. 65 Indeed, the Congressional Research Service 

characterized the two amendments as "duplicative" edits that "change the reference to 

section 112" using "different language" shortly after their enactment. 66 

Lacking legislative history supporting their contrary interpretation of section 

1 08(g) of the 1990 Amendments, Petitioners theorize that Congress sought to prevent 

"double regulation." Pet. Legal Br. 68. This theory does not survive examination. 

Sections 112 and 111 regulate different air pollutants: "hazardous" versus other 

dangerous pollutants. There is no "double regulation" when the programs at issue 

address different pollutants. Indeed, sources are often subject to multiple CAA 

65 Section 1 08(g) appears to be a vestige of an earlier bill that would have barred from 
regulation under Section 112 "[a]ny air pollutant ... which is regulated for a source 
category under section 111(d)." See 80 Fed. Reg. at 64,711, n.289 (citing H.R. 4, § 2 
Oan. 3, 1989)). In other words, "the Section 112 Exclusion in section 111 (d) ... was 
originally crafted as what might be called a 'Section 111 (d) Exclusion' in section 112." 
Id. In that context, the "source category" phrasing was plainly pollutant-specific. 
Furthermore, when the House subsequently introduced its initial draft of the 1990 
Amendments, it proposed that Section 112 regulation be discretionary. See H.R. 
3030, 101 st Cong. § 301 Ouly 1989), reprinted in 2 Leg. History of the Clean Air Act 
Amends. of 1990 (Comm. Print 1993) ("1990 Leg. Hist."), at 3937. The use of the 
"source category" phrasing in section 1 08(g) of that early bill may have been intended 
to convey that EPA could regulate a source category's emissions of hazardous 
pollutants under Section 111 (d) where it chose not to regulate those emissions under 
Section 112, and then inadvertently retained after the House amended the bill to 
adopt the Senate's mandatory approach to Section 112 regulation. 

66 1 1990 Legis. Hist. at 46 n.1. 
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programs addressing different pollutants-or even the same pollutants for different 

purposes-simultaneously. For example, Congress made power plants subject to at 

least four different CAA programs (not counting Section 111 (d)),67 as well as state 

regulation. 68 And even under Petitioners' interpretation, EPA could regulate a source 

category under both Section 111 (d) and 112 so long as it regulated under Section 111 (d) first, 

which only underscores the absurdity of that interpretation. 

Finally, Petitioners' theory that section 1 08(g) of the 1990 Amendments reflects 

Congress's intent to bar most Section 111 (d) regulation ignores "the most telling 

evidence of congressional intent": section 302(a), the contemporaneous Senate 

amendment, which plainly preserved the preexisting scope of Section 111 (d). CBS v. 

FCC, 453 U.S. 367,381 (1981). 

3. The Senate's amendment plainly permits COz regulation. 

While section 1 08(g) of the 1990 Amendments is ambiguous, section 302(a) 

(the Senate's amendment) is not. It plainly authorizes EPA to regulate power plants' 

COz emissions under Section 111 (d) regardless of whether other power-plant 

emissions are regulated under Section 112. EPA properly considered this clear 

indication of congressional intent when interpreting Section 111 (d). 

67 80 Fed. Reg. at 64,696-98 (describing the Acid Rain Program, the "Good Neighbor 
Provision," the hazardous pollutant program, and the Regional Haze Program). 

68 See 42 U.S.C. § 7416. 
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Section 302(a) is straightforward. It substitutes "section 112(b)" for the prior 

cross-reference to "section 112(b)(1)(A)." Pub. L. No. 101-549, § 302(a), 104 Stat. at 

25 7 4. So amended, Section 111 (d) mandates that EPA require states to establish 

standards "for any existing source for any air pollutant ... which is not included on a 

list published under section [1 ]08(a) or section [1] 12(b)." See id. COz is not listed as a 

criteria pollutant under Section 108(a) or as a hazardous pollutant under Section 

112(b); therefore, as amended by the Senate, Section 111 (d) instructs EPA to regulate 

COz emissions from power plants. 

It is black-letter law that "the [U.S.] Code cannot prevail over the Statutes at 

Large when the two are inconsistent." Stephan v. United States, 319 U.S. 423, 426 

(1943); Five Flags Pipe Line Co. v. Dep't ofTransp., 854 F.2d 1438, 1440 (D.C. Cir. 

1988) ("[W]here the language of the Statutes at Large conflicts with the language in 

the United States Code that has not been enacted into positive law, the language of 

the Statutes at Large controls."). 69 Thus, EPA properly considered both sections 

1 08(g) and 302(a) of the 1990 Amendments when interpreting Section 111 (d). 

69 Intervenors charge that EPA has "interfere[ed]" with an ongoing attempt to enact 
the Act into positive law. Intervenors' Brief Supporting Petitioners ("Int. Br.") 15. 
But EPA's concerns with the restatement drafted by the Office of Law Revision 
Counsel go well beyond Section 111 (d). While purporting not to change the meaning 
of the statutory text, the draft in fact makes many wording and organizational 
changes. EPA therefore informed Congress that reviewing such proposed legislation 
would be an enormous undertaking and that its enactment would only complicate 
interpretation of the statute. See Nov. 18, 2015 Letter from EPA Gen. Counsel Avi 
S. Garbow,JA_. 
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Petitioners nonetheless claim that section 302(a) should be ignored. They 

argue that the Office of Law Revision Counsel ("the Office") properly disregarded it 

as "conforming" in favor of the "substantive" House-drafted amendment. Pet. Legal 

Br. 69-72. To begin with, a decision "made by a codifier without the approval of 

Congress ... should be given no weight."70 United States v. Welden, 377 U.S. 95, 98 

n.4 (1964). EPA does not "contendO that [the Office] erred," Pet. Legal Br. 72; 

rather, the Office's handling of the amendments is simply not instructive, as it tells us 

nothing about their comparative import or meaning. The Office is a functionary of 

the House; its job is to "prepareD and publishO the United States Code."71 While it 

may recommend revisions, the Statutes at Large control until Congress enacts a revised 

version of the statute into positive law. The Office's own website so states. 72 

Moreover, the idea that the House's amendment is "substantive" while the 

Senate's amendment is "conforming" is a fallacy. Petitioners define "conforming" 

amendments as those "necessitated by the substantive amendments." Pet. Legal Br. 

69 (quoting Senate Legislative Drafting Manual§ 126(b)(2)). Here, both amendments 

70 EPA does not dispute that there are numerous instances in which an amendment 
has not been executed in the U.S. Code. See Pet. Legal Br. n.36. But Petitioners miss 
the point. While most unexecuted amendments are trivial or duplicative, in the rare 
instances where unexecuted text has substantive import, it must be considered. 

71 See Office website, at http:/ /uscode.house.gov / about/info.shtml. 

72 See http:/ /uscode.house.gov / c odification/legislation.shtml ("The text of the law 
appearing in the Statutes at Large prevails over the text of the law appearing in a 
non-positive law title."). 
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were necessitated by Congress's substantive change to Section 112 (the replacement 

of listing procedures with a list of 189 pollutants to be regulated), and thus both are 

"conforming." Indeed, the "Miscellaneous Guidance" heading above section 1 08(g) 

of the 1990 Amendments no more indicates substance than the "Conforming 

Amendments" heading above section 302(a). See Burgess v. United States, 553 U.S. 

124, 135 (2008) (parties should not "placeD more weight on the 'Conforming 

Amendments' caption than it can bear"). 

In any event, this Court gives full effect to conforming amendments. See 

Wash. Hosp. Ctr. v. Bowen, 795 F.2d 139, 149 (D.C. Cir. 1986). Petitioners cite 

American Petroleum Institute v. SEC ("API"), 714 F.3d 1329, 1336 (D.C. Cir. 2013), 

as suggesting otherwise. Pet. Legal Br. 73. But the Court did not ignore a 

conforming amendment in API; rather, it refused to presume that Congress intended 

to give it original jurisdiction over certain agency action but forgot to enact a 

conforming amendment doing so. 714 F.3d at 1336-37. And the Court reiterated 

that "a statute should be construed so that effect is given to all its provisions." Id. at 

1334 (quotation omitted). Here, the statutory text includes both section 108(g) and 

302(a) of the 1990 Amendments, and both must be given effect. 

4. EPA's interpretation properly avoids creating an 
unnecessary conflict within enacted statutory text. 

Unlike Petitioners, who interpret sections 108(g) and 302(a) of the 1990 

Amendments to be in conflict and then simply disregard the latter to resolve that 
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conflict, EPA has complied with the canon that "provisions in a statute should be 

read to be consistent, rather than conflicting, if possible." 80 Fed. Reg. at 64,713 

(citing Scialabba v. Cuellar De Osorio, 134 S. Ct. 2191,2219-20 (2014) (plurality op.)); 

see also Scialabba, 134 S. Ct. at 2228 (Sotomayor, J., dissenting) ("before concluding 

that Congress has legislated in conflicting and unintelligible terms," "traditional tools 

of statutory construction" should be used to "allow [the statute] to function as a 

coherent whole") & 2214 (Roberts, C.J., concurring) (statute should be read "as a 

symmetrical and coherent regulatory scheme," "fit[ting], if possible, all parts into a 

harmonious whole" (quotation omitted)). 

Moreover, this Court has opined that where Congress "drew upon two bills 

originating in different Houses and containing provisions that, when combined, were 

inconsistent in respects never reconciled in conference," "it was the greater wisdom 

for [EPA] to devise a middle course." Citizens to Save Spencer Cnty. v. EPA, 600 

F.2d 844, 872 (D.C. Cir. 1979). That is exactly what EPA did here: it gave meaning to 

both sections 1 08(g) and 302(a) of the 1990 Amendments, resulting in a reading that 

excludes a substantial set of emissions from the scope of Section 111 (d)-hazardous 

emissions already regulated under Section 112-but leaves Section 111 (d) with a 

meaningful role in the statutory scheme. 

Petitioners argue that, if both amendments have effect, they should be applied 

cumulatively, excluding from Section 111(d)'s scope (1) all source categories regulated 

under Section 112 (per Petitioners' interpretation of section 108(g)) and (2) all 
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hazardous pollutants (per section 302(a)). Pet. Legal Br. 48-50; Int. Br. 14. But if the 

effects of the two amendments are combined, the result would clearly be to authorize 

regulation where either the pollutant is not listed as hazardous, or the source category is 

not regulated under Section 112. Section 111 (d) is framed as an affirmative mandate: 

EPA "shall prescribe regulations" unless a particular restriction applies. 42 U.S.C. 

§ 7 411 (d) (1). Thus, if both amendments are given full effect, EPA has authority to 

regulate pursuant to either affirmative grant of authority. Petitioners' approach, in 

contrast, would render section 302(a) of the 1990 Amendments a nullity and leave an 

even bigger gap in the Act's coverage. This is no reasonable "middle course," 

Spencer Cnty., 600 F.2d at 872, and does not "fitO best with, and makeO [the] most 

sense of, the statutory scheme," Scialabba, 134 S. Ct. at 2203. 

In any event, if this Court concludes that the two amendments have the 

irreconcilable meanings Petitioners ascribe to them, then the appropriate course is to 

disregard both. See ANTONIN SCALIA & BRYAN A. GARNER, READING LAW: THE 

INTERPRETATION OF LEGAL TEXTS 189 (2012) ("if a text contains truly irreconcilable 

provisions ... and they have been simultaneously adopted, neither provision should 

be given effect"), J A __ . 73 Under that approach, Section 111 (d) would revert to its 

pre-1990 text, and EPA would have authority to regulate COz. 

73 Alternatively, this Court has held that "if there exists a conflict in the provisions of 
the same act, the last provision in point of arrangement must control." Lodge 1858, 

(Footnote Continued .. .) 
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Intervenors argue that if both amendments are effective, it is not for EPA to 

resolve the conflict between them. Int. Br. 11-13.74 But Chevron does not go out the 

window at the first sign of potential statutory inconsistency. Rather, where "internal 

tension" in a statute "makes possible alternative reasonable constructions," "Chevron 

dictates that a court defer to the agency's ... expert judgment about which 

interpretation fits best with, and makes the most sense of, the statutory scheme." 

Scialabba, 134 S. Ct. at 2203. And Chevron is equally applicable when the scope of an 

agency's authority is at issue. See City of Arlington, 133 S. Ct. at 1871. EPA's 

interpretation of Section 111 (d) is therefore entitled to deference. 

5. EPA's interpretation is consistent with AEP. 

The holding of AEP-that Section 111 "speaks directly to emissions of [COz] 

from the defendants' [existing power] plants," and therefore leaves "no room" for 

federal common law claims seeking to limit such emissions, 564 U.S. at 424-25-

severely undercuts Petitioners' arguments. It is difficult to see how one can 

Am. Fed'n of Gov't Emps. v. Webb, 580 F.2d 496, 510 (D.C. Cir. 1978). Section 
302(a) (the Senate's amendment) follows section 1 08(g). 

74 Intervenors cite Whitman, 531 U.S. at 457, for the proposition that EPA may not 
choose between "versions" of a statute. Int. Br. 12. But that case concerned whether 
Congress's command that EPA set air quality standards "requisite to protect public 
health" and "allowing an adequate margin of safety" was unlawfully broad, and it was 
in that context that the Court noted that an agency could not overcome such a 
deficiency by declining to exercise some portion of the authority granted. The Court 
noted that it has found this to be the case only twice, whereas it has routinely upheld 
agencies' authority to execute vaguely drafted commands. Whitman, 531 U.S. at 472-
74. 
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reasonably assert that a provision that "speaks directly" to power plants' COz 

emissions is in fact entirely off the table as a tool for addressing them. 

To try to make that argument, Petitioners point to a footnote in AEP stating 

that "EPA may not employ § 7 411 (d) if existing stationary sources of the pollutant in 

question are regulated under the national ambient air quality standard program, 

§§ 7 408-7 410, or the 'hazardous air pollutants' program,§ 7 412." Pet. Legal Br. 62 

(citing 564 U.S. at 424 n.7). But this dictum cannot fairly be read to endorse 

Petitioners' interpretation of Section 111 (d). 

First, the question of whether Section 111 (d) bars regulation of all emissions 

from a source category once hazardous emissions from that category have been 

regulated under Section 112 was not raised or briefed in AEP. 

Second, the Court's use of the phrase "of the pollutant in question" suggests 

that it understood the regulatory bar to be pollutant-specific (consistent with EPA's 

interpretation), as does the structure of that statement. The Court references the 

Section 108 and 112 carve-outs as functioning identically, and the Section 108 

restriction is plainly and undisputedly criteria-pollutant specific. Thus, if the AEP 

footnote means what Petitioners believe, it is at least half wrong. 

Finally, the fact that both Section 111 and 112 regulation of existing power 

plants were ongoing during AEP strongly suggests that neither the Court nor the 

parties in that case (including states and utilities) thought that the latter barred the 
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former. EPA listed coal-fired power plants under Section 112 a decade before AEP,75 

became subject to a consent decree requiring it to promulgate Section 112 standards 

for power plants a year before AEP, 76 and signed the proposed Mercury and Air 

Toxics Rule a month before oral argument.77 Petitioners in AEP nonetheless asserted 

in briefing that "EPA may ... require States to submit plans to control" existing 

power plants' greenhouse-gas emissions, citing Section 111 (d),78 and reiterated at 

argument that "EPA can consider, as it's undertaking to do, regulating existing [power 

plants] under section 111."79 The Court accordingly noted that such regulatory action 

was underway when opining that EPA's authority over power plants' COz emissions 

preempted federal common law. 80 The absence of any suggestion that the ongoing 

regulation of power plants under Section 112 deprived EPA of its authority to 

regulate those sources' COz emissions under Section 111 (d) is telling. 

75 65 Fed. Reg. 79,825, 79,827 (Dec. 20, 2000). 

76 See Am. Nurses Ass'n v.Jackson, No. 08-2198,2010 WL 1506913 (D.D.C. Apr. 15, 
2010) (Dkt. No. 33). 

77 See 76 Fed. Reg. 24,976, 25,091 (May 3, 2011) (signed Mar. 16, 2011). 

78 Brief for Pet.'s, AEP, 564 U.S. 410 (No. 10-174), 2011 WL 334707, at *6-7. 

79 Oral Argument Transcript, id., 2011 WL 1480855, at *16-17. 

80 564 U.S. at 417-18 ("EPA commenced a rulemaking under§ 111 of the Act ... to 
set limits on greenhouse gas emissions from new, modified, and existing fossil-fuel 
fired power plants"). 
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6. EPA's interpretation is consistent with past rulemakings. 

Petitioners and Intervenors also claim that EPA has previously read Section 

111 (d) as they do, pointing to the 2005 Mercury Rule as well as a 1995 background 

report on municipal solid waste landfills. Pet. Legal Br. 62-63; Int. Br. 6-7. To begin 

with, the agency is free to change its interpretation of a statute that it administers. See 

Nat'l Cable & Telecomms. Ass'n, 545 U.S. at 981. Indeed, Chevron itself addressed 

EPA's "changed D interpretation" of the statutory term "source," and the Court 

rejected the assertion that deference was therefore unwarranted. See 467 U.S. at 

863-64 ("An initial agency interpretation is not instantly carved in stone. On the 

contrary, the agency, to engage in informed rulemaking, must consider varying 

interpretations and the wisdom of its policy on a continuing basis."). In any event, in 

the past rulemaking proceedings cited by Petitioners here, EPA reached the same 

conclusion that it reached in the Rule: Section 111 (d) permits regulation unless the 

same source category's emissions if the same pollutant are regulated under Section 112. 

In 2005, EPA addressed whether Section 111 (d) bars regulation of emissions of 

a pollutant listed under Section 112, but not actually regulated under that section, and 

concluded that it did not. 70 Fed. Reg. 15,994, 16,032 (Mar. 29, 2005). EPA 

"note[d]" that "a literal reading" of the House-amended text is the one now advanced 

by Petitioners. I d. at 16,031 (emphasis added). But EPA concluded that this 

interpretation was not reasonable because it "would be inconsistent with the general 

thrust of the 1990 amendments which, on balance, reflects Congress's desire to 
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require EPA to regulate more substances, not to eliminate EPA's ability to regulate 

large categories of pollutants like non- [hazardous pollutants]." I d. at 16,032.81 State 

and industry intervenors in litigation challenging the Mercury Rule- many of which 

are Petitioners here-agreed, opining that EPA had "developed a reasoned way to 

reconcile" section 1 08(g) and 302(a) of the 1990 Amendments, to which "the Court 

should defer." 82 See also UARG Mercury Rule Comments, 131 ("Where there are 

conflicting provisions in a statute, a federal agency must try to harmonize the 

conflicting provisions and adopt a reading that gives some effect to both provisions 

... UARG believes that EPA's reconciliation of the differing language is reasonable"), 

]A __ . 83 Thus, it is Petitioners that advance an interpretation of Section 111 (d) 

inconsistent with their prior conclusion. 

81 Similarly, in the 1995 municipal landfill report, EPA noted that the House-amended 
text could be read as Petitioners advocate, but concluded that regulation under 
Section 111 (d) was authorized where the source category's emissions of the pollutant 
at issue (landfill gas) were not actually regulated under Section 112. EPA, Air 
Emissions from Municipal Solid Waste Landfills-Background Info. for Final 
Standards and Guidelines, Pub. No. EPA-453/R-94-021, 1-5-1-6 (1995),JA_. In 
other words, regulation could proceed because EPA had not regulated the same 
source category's emissions of the same pollutant. Indeed, EPA explained that even 
after municipal landfills were regulated under Section 112, it would still be able to 
regulate the non-hazardous components of landfill gas. Id. 

82 Joint Brief of State Resp't-Intervenors, Indus. Resp't-Intervenors, and State Amicus, 
New Jersey v. EPA, 517 F.3d 574 (No. 05-1097), 2007 WL 3231261, at *5 n.4 & 25. 

83 Even the CAA Handbook written by UARG's counsel states: "Section 111 (d) ... 
governs the regulation of emissions from existing sources of air pollutants that are 
not ... listed as hazardous air pollutants under section 112." HUNTON & WILLIAMS, 
CLEAN AIR HANDBOOK (4th ed. 2015) at 211. 
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In summary, EPA's interpretation of the relevant portion of Section 111 (d) as 

mandating regulation of dangerous pollutants except where the same sources' 

emissions of the same pollutant are regulated under Section 112 is a reasonable 

reading of ambiguous statutory text. 

III. The Rule Poses No Constitutional Issues. 

This case presents routine issues of statutory interpretation, not a constitutional 

dilemma. Courts have consistently approved cooperative federalism regimes like the 

Rule. Accepting Petitioners and Intervenors' argument that the Rule violates the 

Tenth Amendment would break new ground, implicating the constitutionality of 

numerous other regulatory regimes and federal programs. 

A. The Rule Is a Textbook Example ofCooperative Federalism. 

"[T]he power conferred by the Commerce Clause [is] broad enough to permit 

congressional regulation of activities causing air or water pollution ... that may have 

effects in more than one State." Hodel v. Va. Surface Mining & Reclamation Ass'n, 

452 U.S. 264,282 (1981). Congress often exercises this power in statutes that "allow 

States to administer [the] federal programO but provide for direct federal 

administration if a State chooses not to administer it." Miss. Comm'n, 790 F.3d at 

175 (quotation omitted). The Supreme Court has "repeatedly affirm[ed]" the 

constitutionality of these "cooperative federalism" programs. Id. 

In Hodel, the Court unanimously upheld an environmental statute offering 

states the option of regulating surface mining according to minimum federal standards 
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or being preempted in that area by direct federal regulation. 452 U.S. at 268-72. 

Rejecting the argument that the government was "usurp[ing]" the state's traditional 

authority over land use, the Court found no Tenth Amendment issue because "the 

States are not compelled to enforce the D standards, to expend any state funds, or to 

participate in the federal regulatory program." Hodel, 452 U.S. at 288-89. 

New York v. United States, 505 U.S. 144, 167-68 (1992), is another example of 

the Supreme Court's approval of cooperative federalism. While striking down a 

provision of the Low-Level Radioactive Waste Policy Act that would have required 

states to affirmatively take title to radioactive waste, the Court upheld a provision that 

offered states the choice between regulating such waste themselves and direct federal 

regulation. I d. at 17 3-17 5. The Court again "recognized the ability of Congress to 

offer States the choice of regulating ... to federal standards or having state law pre

empted," noting that such "program[s] of cooperative federalism" are "replicated in 

numerous federal statutory schemes." Id. at 167, 173-7 4. The Court found no Tenth 

Amendment issue where "any burden caused by a State's refusal to regulate will fall 

on those who generate waste ... rather than on the State as a sovereign." Id. at 1 7 4. 

Finally, this Court recently rejected Texas' Tenth Amendment challenge to the 

CAA's criteria pollutant program-upon which Section 111 (d) is patterned-holding 

that provisions allowing EPA to designate areas "nonattainment" despite a state's 

objection, and then requiring the state to submit a plan for that area, did not violate 

the Tenth Amendment. Miss. Comm'n, 790 F.3d at 174-80. Responding to Texas' 
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argument that states could not be compelled to implement a federal emissions

reduction program, the Court explained: "But the [CAA] does not do that. Instead, 

the statutory scheme authorizes the EPA to promulgate and administer a federal 

implementation plan of its own if the State fails to submit an adequate state 

implementation plan ... Under these circumstances, 'there can be no suggestion that 

the Act commandeers ... the States."' Id. at 175 (citing Hodel, 452 U.S. at 288). 

The Rule cannot be meaningfully distinguished from the examples of 

cooperative federalism discussed above. States are given a choice: they can take 

advantage of the Rule's flexibility to develop their own plans to reduce power plants' 

COz emissions, or they can decline to do so and EPA will directly regulate those 

sources' COz emissions instead. See 80 Fed. Reg. at 64,986. There is no 

constitutionally significant distinction in this regard between the Rule and the 

regulatory frameworks approved in Hodel, New York, and Miss. Comm'n. 

Petitioners argue there is a "mismatch" here between EPA's authority and what 

the Rule requires because EPA lacks the authority to "decarbonize ... the U.S. 

economy." Pet. Legal Br. 80. But, under the Rule "EPA would only regulate 

emissions" of specific pollutants from specific sources. Massachusetts, 549 U.S. at 

531. "[T]here is nothing counterintuitive to the notion that EPA can curtail the 

emission of substances that are putting the global climate out of kilter." Id. As 

discussed in Argument I.B.5, the Rule's effects on energy production are indirect, 
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resulting from EPA's congressional mandate to regulate dangerous emissions with 

interstate effects. 

B. The Rule Does Not Unlawfully Coerce or Commandeer States. 

Petitioners and Intervenors argue that the Rule unlawfully coerces and 

commandeers states. Pet. Legal Br. 81-86; Int. Br. 31-37. It does not. Rather, the 

Rule shows a deep respect for states' sovereignty by giving them the opportunity to 

design an emissions-reduction plan that makes sense for their citizens. If states 

choose not to avail themselves of that opportunity, they face no sanctions and they 

are not compelled to take action to implement the resulting federal standards. There 

is no constitutional issue where states may "defend their prerogatives by adopting 'the 

simple expedient of not yielding' ... when they do not want to embrace the federal 

policies as their own." NFIB, 132 S. Ct. at 2603 (quotation omitted). 

Petitioners and Intervenors rely on NFIB to argue instead that the Rule 

impermissibly coerces states. See Pet. Legal Br. 84-85; Int. Br. 38. But unlike in 

NFIB, where states could lose preexisting funding representing significant portions of 

their budgets if they declined to implement the program, see 132 S. Ct. at 2604-05, the 

Rule expressly prohibits EPA from withholding "any existing federal funds" from 
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states. 40 C.F.R. § 60.5736. Indeed, a state that does not submit a Section 111 (d) 

plan faces no penalties at all. 80 Fed. Reg. at 64,882; 80 Fed. Reg. at 64,968. 84 

Petitioners argue that the Rule coerces states because the consequences of 

declining to regulate (and the resulting federal plan) supposedly are dire: disruption of 

electricity services. Pet. Legal Br. 85; Int. Br. 35 (states will have to ensure "the power 

stays on"). But claims of impending blackouts have no basis in the record. Rather, 

EPA addressed stakeholders' "disruption" concerns in both the Rule85 and the 

proposed federal plan. 86 Moreover, the reasonableness of any final federal plan will 

be subject to judicial review. See 42 U.S.C. § 7607(b)(1), (d)(9). 

In regard to Petitioners' claims of commandeering, the Rule does not "directly 

compelO" states "to enact and enforce a federal regulatory program." New York, 505 

U.S. at 176. Rather, if a state chooses not to submit a plan, EPA itself will promulgate 

emission standards directly "on affected [power plants]" through a federal plan. 80 

Fed. Reg. at 65,054. Analyzing the lawfulness of the proposed federal plan is plainly 

premature and, for that reason alone, Petitioners cannot meet their burden of 

84 Intervenors' passing invocation of the "unconstitutional conditions doctrine" in a 
footnote is off-base for the same reasons. See Int. Br. 38 n.36. Regardless, the Court 
"need not consider cursory arguments made only in a footnote." Hutchins v. Dist. of 
Columbia, 188 F.3d 531,539 n.3 (D.C. Cir. 1999). 

85 E.g., the Rule made available a "reliability safety valve" in the unlikely event that an 
unanticipated emergency causes substantial reliability issues. 80 Fed. Reg. at 64,671. 

86 See, e.g., 80 Fed. Reg. at 64,981-82. 
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demonstrating that states have been offered an unconstitutional choice. But in any 

event, a program that "regulate[s] individuals, not States" poses no Tenth 

Amendment issue. 505 U.S. at 166. 

Petitioners cite District of Columbia v. Train, 521 F.2d 971 (D.C. Cir. 197 5), 

vacated and remanded sub nom. EPA v. Brown, 431 U.S. 99 (1977), to support their 

commandeering argument. Pet. Legal Br. 84. But the illuminating aspect of that case 

is the contrast it provides. In Train, EPA attempted to require states to establish and 

implementvehicle retrofit and inspection programs. 521 F.2d at 992. In concluding 

that was unlawful, this Court explained that "where [state] cooperation [with a federal 

objective] is not forthcoming, we believe that the recourse contemplated by the 

commerce clause is direct federal regulation of the offending activity." Id. at 993. 

Here, if states decline to cooperate with the federal objective of reducing COz 

emissions from power plants, the result will be direct federal regulation. Unlike in 

Train, states are not required to establish and implement anything. 

Petitioners argue that, even under a federal plan, state utility regulators will 

"have to take regulatory action" or "be involved in decommissioning coal-fired plants, 

addressing replacement capacity ... undertaking all manner of related regulatory 

proceedings." Pet. Legal Br. 83, 85; see also Int. Br. 35 ("state government will have 

to ... issue permits"). Not true. If a state wishes to refuse, for example, to grant a 

power plant's request for a permit modification for an action the plant wants to take 

to comply with a federal plan, the state may do so. The full compliance burden then 
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rests with the plant, which will have to pursue an alternative compliance method that 

is agreeable to state regulators or does not require approval. 87 

Petitioners and Intervenors seem to think that a constitutional impediment 

arises from the fact that private entities may ask state regulators to take routine 

regulatory actions-e.g., to grant or modify a permit, adjust rates, or decommission 

plants-to facilitate their compliance with federal requirements. It plainly does not. 

If it did, then many other CAA programs, 88 regulatory programs addressing utilities, 89 

and generally applicable federallaws 90 would arguably be similarly infirm. Indeed, 

87 For example, if a federal plan provided for interstate trading, a plant might prefer to 
comply by purchasing credits, and then recouping costs from ratepayers. But the state 
would be free to decline to allow recovery from ratepayers, in which case the plant 
would have to draw from different funds or pursue a different compliance option. 

88 For example, the CAA's Acid Rain Trading Program-a Congressionally enacted 
program for power plants that is materially indistinguishable from the proposed 
Federal Plan, 80 Fed. Reg. at 64,970----would be unconstitutional, as would the 
Cross-State Rule upheld in EPA v. EME Homer City Generation, L.P., 134 S. Ct. 
1584 (2014), and the NOx SIP Call upheld in Michigan v. EPA, 213 F.3d 663 (D.C. 
Cir. 2000), because both establish trading programs partially premised on power 
plants' ability to shift from coal to lower-emitting generation, which implicate the 
same state regulatory processes. Legal Mem. 95-99,JA __ . The same fate would 
befall the Mercury and Air Toxics Rule given that some power plants have retired 
rather than comply, triggering decommissioning processes implicating state regulators. 

89 Under the Federal Power Act, FERC may require "[a]ll users, owners and operators 
of the bulk-power system" to comply with federal reliability standards. 16 U.S.C. 
§ 824o(b)(1). Those standards are not unconstitutional simply because an entity may 
seek to comply through actions for which state law requires approval. 

90 Under Petitioners' view of the Tenth Amendment, raising the federal minimum 
wage would be problematic because utilities might initiate state ratemaking 
proceedings to recover increased salary costs. Even the Americans with Disabilities 

(Footnote Continued .. .) 

104 

ED_000738_00004041-00135 



such a holding would suggest that Congress could never legislate to address power 

plants' greenhouse-gas emissions, or any other aspects of their operations. This 

cannot be squared with the existing case law. See, e.g .. FERC v. Mississippi, 456 U.S. 

742, 759, 765 (1982) (rejecting Tenth Amendment challenge to federal utility 

regulation that "use[d] state regulatory machinery to advance federal goals," but did 

not "directly compelO" states to promulgate or enforce laws). As a constitutional 

matter, the state's only legal responsibilities are those it has voluntarily assumed under 

state law. 91 Accordingly, the Court should reaffirm that there is "no Tenth 

Amendment impediment" to federal regulation of "private persons and businesses," 

who are "necessarily subject to D dual sovereignty." Hodel, 452 U.S. at 286-87 

(quotation omitted). 

Act ("ADA") could be unconstitutional insofar as private entities must obtain state or 
local building permits to install ADA-required ramps and elevators. 

91 Petitioners argue that EPA relies on states exercising "responsibility to maintain a 
reliable electricity system." Pet. Legal Br. 80, 85 (quoting 80 Fed. Reg. at 64,678). But 
that section of the Rule (titled "Additional Context") merely recognizes that power 
plants operate in an "integrated system" with "numerous" federal, state, and 
nongovernmental entities regulating reliability," and that EPA promulgates 
power-sector rules with an "awareness of the importance of the efficient and 
continuous, uninterrupted operation of the interconnected electricity system." 
80 Fed. Reg. at 64,677-78. The quoted statements do not suggest that state grid 
regulators must take action in order for sources to comply with a federal plan, much 
less that EPA will impose draconian standards on sources and expect states to "clean 
up its mess." Pet. Legal Br. 80. At a minimum, such claims are premature, because 
the federal plan is not final. See In re Murray Energy Corp., 788 F.3d 330, 334 (D.C. 
Cir. 2015) (noting "a proposed rule is just a proposal" and rejecting challenges as 
premature). 
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The possibility that state officials may choose to act on requests from private 

entities that are indirectly prompted by federal regulations does not make those 

regulations-much less the alternative offer to allow states to promulgate regulations 

themselves-unlawful. See FERC v. EPSA, 136 S. Ct. at 784 (distinguishing between 

federal regulations that "(inevitably) influenc[e]" areas of state control and those that 

actually "intrude on the States' power"). To hold otherwise would expand the Tenth 

Amendment light-years beyond its traditional bounds. 

C. The Constitutional Avoidance Canon Has No Application Here. 

Petitioners' constitutional claims appear to be designed less to succeed on their 

merits than as an excuse to invoke the constitutional avoidance canon in support of 

their statutory arguments and avoid Chevron. 92 See Pet. Legal Br. 79; Int. Br. 35 ("the 

serious constitutional questions raised by the Rule eliminate any agency claim to 

Chevron deference"). This attempt to put a thumb on the scales of this Court's 

statutory analysis should be rebuffed. 

"[T]he burden of establishing unconstitutionality is on the challenger." Miss. 

Comm'n, 790 F.3d at 178. Applying the avoidance canon here would lift that burden 

92 Intervenors hypothesize that the Rule "may give rise to" regulatory takings issues, 
which the Court should construe Section 111 (d) to avoid. Int. Br. 41 n.40 (citing Bell 
Atl. Tel. Cos. v. FCC, 24 F.3d 1441 (D.C. Cir. 1994)). EPA correctly concluded that 
such arguments are meritless and unripe, Legal Mem. 57-62,JA __ , and Bell applies 
only to ''per se physical takings," Cellco P'ship v. FCC, 700 F.3d 534, 549 (D.C. Cir. 
2012). In any event, a constitutional argument raised in a footnote merits no 
attention. Hutchins, 188 F.3d at 539 n.3. 
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from Petitioners, turning spurious claims of unconstitutionality into a weapon to be 

wielded in support of other arguments. The Supreme Court rejected a similar attempt 

in Rust v. Sullivan, explaining that the avoidance canon "will not be pressed to the 

point of disingenuous evasion." 500 U.S. 173, 191 (1991) (quotation omitted). Thus, 

while the Court believed that the constitutional challenges raised in Rust had "some 

force," it declined to apply the avoidance canon because it did not believe those 

arguments "raised ... grave and doubtful constitutional questions that would lead us 

to assume Congress did not authorize" the regulatory actions at issue, and instead 

upheld them under Chevron. Id. 

Petitioners' and Intervenors' constitutional arguments here are similarly lacking, 

to say the least. These arguments should not weigh in their favor-or indeed be 

considered at all-when analyzing the statutory issues that lie at the heart of this case. 

IV. Petitioners Do Not Establish Procedural Error under Section 7607 of the 
Act. 

Petitioners' assertions of procedural error are meritless. See Pet. Record Br. 

13-17. The CAA specifies unique statutory requirements that govern judicial review 

of procedural challenges. 42 U.S.C. § 7607(d)(9)(D). As this Court has long 

recognized, a court may not reverse a CAA action for procedural error unless three 

elements are satisfied. See Util. Air Regulatory Grp. v. EPA, 744 F.3d 741, 747 (D.C. 

Cir. 2014). First, petitioners must demonstrate that the procedural error, if it 

occurred, was "arbitrary or capricious." 42 U.S.C. § 7607(d)(9)(D)(i). Second, 
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petitioners must show that they have met the requirements of Section 7607(d)(7)(B)-

in particular, that their "objection to a rule or procedure D was raised with reasonable 

specificity during the period for public comment." Id. § 7607(d)(7)(B), (d)(9)(D)(ii). 93 

Third, petitioners must prove, consistent with Section 7607(d)(8), that "the errors were 

so serious and related to matters of such central relevance to the rule that there is a 

substantial likelihood that the rule would have been significantly changed" absent the 

error. I d. § 7 607 (d) (8), (d) (9) (D) (iii). 

Thus, petitioners raising procedural claims under the CAA must make an 

"unusually strong showing" (compared to claims of procedural error under the 

Administrative Procedure Act), see U.S. Steel Corp. v. EPA, 444 U.S. 1035, 1035 

(1980) (Rehnquist, C.J., dissenting from denial of certiorari), and, therefore, "[r]eversal 

for procedural defaults under the Act will be rare." Am. Petroleum Inst. v. Costle, 

665 F.2d 1176, 1184 (D.C. Cir. 1981). Petitioners claim that EPA failed to provide 

adequate notice regarding: (1) the establishment of uniform rates, (2) the entities 

ultimately responsible for achieving the emission reductions, and (3) minor changes to 

the applicability criteria. 94 Petitioners fail to carry their burden under the statutory 

93 New objections may be raised in petitions for administrative reconsideration, but 
are not ripe for judicial review until reconsideration is completed or denied. Id. 
§ 7 607 (d) (7) (B). A subset of Petitioners have petitioned EPA for administrative 
reconsideration, but those petitions are still under consideration. 

94 Petitioners also state, without further explanation, that EPA "applied an entirely 
different methodology with new data in establishing [uniform] rates." Pet. Record Br. 

(Footnote Continued .. .) 
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standard, relying instead on rhetoric and broad generalities. In any event, Petitioners' 

assertions are incorrect. 

A. Petitioners Cannot Demonstrate Arbitrary or Capricious Error 
Because the Changes to the Rule Were Noticed or Are the Logical 
Outgrowth of the Proposal. 

"An agency may promulgate a rule that differs from a proposed rule," provided 

"the final rule is a 'logical outgrowth' of the proposed rule." Allina Health Servs. v. 

Sebelius, 746 F.3d 1102, 1107 (D.C. Cir. 2014) (citation omitted). A final rule is a 

logical outgrowth "if affected parties should have anticipated that the relevant 

modification was possible," !9.:., or if additional notice and comment "would not 

provide commenters with their first occasion to offer new and different criticisms." 

Fertilizer Inst. v. EPA, 935 F.2d 1303,1311 (D.C. Cir. 1991) (quotation omitted). 

Here, EPA's modifications to the Rule were foreseeable and the subject of extensive 

comment, including by Petitioners, so there is no procedural error. Petitioners thus 

not only fail to acknowledge their burden under Section 7 607 (d) (9) (D) (i), they cannot 

meet it. 

Petitioners first contend that EPA's Proposal "rejected the option of setting 

uniform rates," so their adoption in the Rule was not foreseeable. Pet. Record Br. 

13-14. Petitioners are mistaken. EPA initially proposed state-specific goals 

16. This conclusory allegation is too vague to address and plainly fails to meet 
Petitioners' burden under Section 7607(d)(9)(D). See also Bd. of Regents ofUniv. of 
Wash. v. EPA, 86 F.3d 1214, 1221 (D.C. Cir. 1996). 
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established by applying the Building Blocks to each state. Stakeholders pointed out 

that this approach created wide disparities among states' goals and was disconnected 

from the reality of the electricity system, in which electricity flows across state lines. 

See 79 Fed. Reg. at 64,545, 64,549. Accordingly, in the Supplemental Notice (which 

Petitioners fail to mention), EPA took comment on reducing those disparities by 

applying Building Blocks on a regional basis, which would more accurately reflect the 

interconnected, interstate electricity market. See id. at 64,54 7, 64,550-52; see also 79 

Fed. Reg. at 34,865, 34,899. 

The uniform rates are a logical outgrowth of the noticed regional approach. 

EPA applied the Building Blocks across three regions, resulting in uniform rates 

within each region for each subcategory. But rather than setting different rates for 

different regions, EPA gave all regions-and thus all states and sources-the benefit 

of the least-stringent rates calculated in atry region. 80 Fed. Reg. at 64,738. Thus, the 

uniform nationwide rate was simply a more lenient application of the regional 

approach, and one that further reduces disparities between comparable units in 

different regions-addressing EPA's and commenters' concerns. Id. at 64,736-37. It 

also effectuates the Proposal's commitment to flexible, cost-effective compliance, see, 

~ 79 Fed. Reg. at 34,859; 79 Fed. Reg. at 64,549, by creating a surplus of achievable 

emission-reduction opportunities available for all states and sources. 80 Fed. Reg. at 

64,742. The uniform rates thus fall squarely within this Court's recognition "that an 

agency must be able to respond flexibly to comments and need not provide a new 
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round of notice and comment every time it modifies a proposed rule." Fertilizer Inst., 

935 F.2d at 1311; see Pers. Watercraft Indus. Ass'n v. Dep't of Commerce, 48 F.3d 

540, 543 (D.C. Cir. 1995). 

Furthermore, the Rule's subcategory-specific uniform rates are consistent with 

longstanding practice under Section 111. See 80 Fed. Reg. at 64,737; 79 Fed. Reg. at 

34,894 (noting that the Proposal varied from EPA's typical practice by using 

state-specific rates "rather than nationally uniform emission rates"); compare, e.g., 42 

Fed. Reg. 55,796 (Oct. 18, 1977) (111 (d) rulemaking for sulfuric acid production 

units); 61 Fed. Reg. 9905 (Mar. 12, 1996) (111 (d) rulemaking for municipal solid waste 

landfills). EPA's proposal to set state-specific goals based on a single, blended rate 

for both coal- and gas-fired units was a departure from previous rulemakings. This 

alone made it foreseeable that EPA might modify its novel proposed approach in 

response to comments and revert to more traditional source- and subcategory-specific 

uniform rates. 

This is a critical distinction between this case and those relied on by Petitioners, 

where the Court found procedural error because the proposal would have affirmed an 

agency's longstanding interpretation, but the final rule unexpectedly reversed that 

interpretation. Envtl. Integrity Project v. EPA, 425 F.3d 992, 993-95 (D.C. Cir. 2005); 

accord Kooritzkyv. Reich, 17 F.3d 1509,1513 (D.C. Cir 1994). Indeed, the Court has 

frequently recognized that in choosing the form of a standard, the agency necessarily 

invites comments on foreseeable alternative, and even opposite, forms for that 
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standard. See Ne. Md. Waste DisposalAuth. v. EPA. 358 F.3d 936,952 (D.C. Cir. 

2004); Ariz. Pub. Serv. Co. v. EPA, 211 F.3d 1280, 1299-300 (D.C. Cir. 2000); see also 

Long Island Care at Home, Ltd. v. Coke, 551 U.S. at 175 (citing Ariz. Pub. Serv.). 

Here, the fact that EPA might return to its traditional approach to the emission 

guidelines was entirely foreseeable, especially because EPA "invite[d] comment on all 

aspects of the proposed form of the goals," 79 Fed. Reg. at 34,895, and specifically 

sought comment on regional approaches, 79 Fed. Reg. at 64,54 7, 64,550-52. In fact, 

numerous stakeholders, including many Petitioners, urged uniform rates. See, e.g., 

Int'l Bhd. of Boilermakers Comments 3, 8-12, EPA-HQ-OAR-2013-0602-22562, 

_;State of New Jersey Technical Comments 3-4, 7, EPA-HQ-OAR-201 

0602-22758, _;Texas Comm'n on Envtl. Quality Comments 15-16, EPA-

HQ-OAR-2013-0602-23305, "[I]nsightful comments may be reflective of 

notice and may be adduced as evidence of its adequacy." Horsehead Res. Dev. Co. v. 

Browner, 16 F.3d 1246, 1268 (D.C. Cir. 1994). 

Petitioners also incorrectly assert that EPA failed to "signal" that the Rule 

might place "responsibility for implementation" of emission reductions solely on 

power plants. See Pet. Record Br. 14. While EPA proposed to allow (but not require) 

states to place responsibility on other entities as well as power plants, 79 Fed. Reg. at 

34,853, 34,901 (describing the "portfolio approach"), EPA specifically requested 

comment on the merit and legality of this approach and whether "responsibility ... 

must be assigned solely to affected [sources]." Id. at 34,902-03. Petitioners thus had 
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notice and an opportunity to comment on whether legal responsibility for reducing 

power-plant emissions should fall on other entities or only on power plants, and a 

number contended Section 111 required the latter. See, e.g., UARG December 2014 

Comments 44-50, EPA-HQ-OAR-2013-0602-22768,JA_; Nat'l Ass'n of Home 

Builders Comments 8, EPA-HQ-OAR-2013-0602-23572,JA_. 

Petitioners' assertion that EPA unlawfully expanded the applicability criteria 

without notice is likewise unproven and incorrect. Pet. Record Br. 14-15. EPA 

proposed the applicability criteria in the "new source" rule, and explicitly 

"incorporate[d] that discussion by reference [in the existing source rule]." 79 Fed. 

Reg. at 34,854; cf. Portland Cement Ass'n v. EPA, 665 F.3d 177, 192 (D.C. Cir. 2011) 

(rejecting procedural error claims where an associated rulemaking provided notice). 

The new source proposal discussed whether applicability should be determined based 

on a source's "purpose" when constructed or on other criteria, see 79 Fed. Reg. at 

1459-61, and included in the docket for comment alternative criteria that did not 

require that a source be "constructed for the purpose of' supplying a specific amount 

of electricity to the grid, see Office of Air Quality Planning & Standards 

Memorandum23, 37-38, EPA-HQ-OAR-2013-0495-0062,JA_, _. EPA's 

decision to delete that phrase was a logical outgrowth of the proposed new source 
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rule and reflected comments EPA received from Petitioners and others. 95 See, e.g., 

Am. Fuel & Petrochemical Mfrs. Comments 5, EPA-HQ-OAR-2013-0495-10098-A1, 

·Duke Energy Comments 52, EPA-HQ-OAR-2013-0495-9426, 

All three changes were thus actually proposed or a logical outgrowth of the 

Proposal. Petitioners fail to make any demonstration to the contrary-let alone a 

persuasive and specific offer of proof that EPA's procedures were arbitrary and 

capricious under Section 7607(d)(9)(D). Their arguments must therefore be rejected. 

B. Petitioners Have Not Established a "Substantial Likelihood" That 
Different Procedures Would Have "Significantly Changed" the 
Rule. 

Even assuming, arguendo, that Petitioners had established procedural error, 

Petitioners fail to demonstrate that the alleged errors are "so serious" that there is a 

"substantial likelihood that the rule would have been significantly changed" absent the 

errors. 42 U.S.C. § 7607(d)(8). As noted above, Petitioners have not identified any 

specific objections to EPA's decision to adopt subcategory-specific uniform rates 

based on the least-stringent regional rates-let alone "new and different criticisms 

which the agency might find convincing." Fertilizer Inst., 935 F.2d at 1311 (quotation 

omitted). Nor could they. Petitioners supported the establishment of source-specific 

rates, and EPA's decision to apply the least-stringent regional rate to all sources inures 

95 The other change noted by Petitioners, Pet. Record Br. 15, is one of form, not 
function: "219,000 MWh net sales ... is functionally equivalent to the 25 MW net 
sales language." 79 Fed. Reg. at 1446. 
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to Petitioners' benefit. Thus, there is no prejudice to Petitioners and no "serious" 

error. Cf. Am. Coke & Coal Chems. Inst. v. EPA, 452 F.3d 930, 939, 941 (D.C. Cir. 

2006) (finding no prejudice under the Administrative Procedure Act where an 

unnoticed change "resulted in a less stringent limitation"). 

Likewise, Petitioners cannot demonstrate that an additional round of comment 

would "significantly changeD" EPA's conclusion that Section 111 (d) requires sources 

to bear responsibility for meeting the standards. 80 Fed. Reg. at 64,843. As noted 

above, Petitioners advanced this same legal interpretation in their comments, and so, 

unsurprisingly, they fail now to identify fault with it. See Pet. Record Br. 14. In any 

event, states may rely on a broad set of measures to meet the Rule's emission targets, 

including measures achieved by other entities, provided that ultimate responsibility for 

reducing emissions rests with the sources. 80 Fed. Reg. at 64,835. 

Finally, Petitioners do not identify "new and different," let alone convincing, 

criticisms of EPA's final applicability criteria, Pet. Record Br. 14-15, which were 

amply explained in the final new source rule. 80 Fed. Reg. at 64,544. Indeed, the final 

applicability criteria are functionally equivalent to the proposed criteria in most 

respects. Compare EPA-HQ-OAR-2013-0602-36849 (final list of likely sources), 

]A_, with EPA-HQ-OAR-2013-0602-0256 (proposed list of likely sources),JA_; 

see EPA-HQ-OAR-2013-0602-36741 (explaining list changes),JA_. Moreover, 

Petitioners have failed to identify a single facility affected by the changes they 

describe. 
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C. Section 7607 ( d)(7)(B) Bars Petitioners' Challenges. 

Finally, even if Petitioners had raised colorable procedural claims, they do not 

satisfy the second statutory element of Section 7607(d)(9)(D). Petitioners' procedural 

challenges were not "raised with reasonable specificity during the period for public 

comment," and so they may not be raised in this proceeding. 42 U.S.C. 

§ 7607(d)(7)(B). "This court enforces [Section 7607(d)(7)(B)] strictly." Appalachian 

Power Co. v. EPA, 249 F.3d 1032, 1055 (D.C. Cir. 2001) (quotation omitted). 

Accordingly, this Court has routinely refused to consider notice arguments raised for 

the first time in a petition for review, even though such arguments cannot logically be 

raised during public comment. See Mexichem Specialty Resins v. EPA, 787 F.3d 544, 

553 (D.C. Cir. 2015). In Utility Air Regulatory Group, the petitioner tested these 

limits, arguing that "even if it cannot obtain judicial review of substantive challenges 

raised for the first time in a still-pending petition for reconsideration, it can obtain 

judicial review of procedural challenges raised for the first time in such a petition." 

744 F.3d at 747. But this Court held that this argument was "foreclose[d]" by the 

plain language of the Act. Id. at 7 46-4 7. Petitioners do not, and cannot, argue that 

Section 7 607 (d) (7) (B) does not apply here, so their procedural challenges, even if 

valid, are barred. 
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V. EPA Identified an Achievable Degree of Emission Limitation Applying 
the Best System. 

Turning to Petitioners' challenges to EPA's record-based determinations, EPA 

identified an achievable degree of emission limitation applying the Best System that is 

firmly supported by the record. This Court gives an "extreme degree of deference" to 

EPA's record-based determinations. Miss. Comm'n, 790 F.3d at 150 (citation 

omitted). 

A. Building Block 1 Is Achievable. 

Building Block 1 reflects an achievable degree of emission limitation applying 

heat-rate-improvement measures, which are operating practices and equipment 

upgrades that coal-fired plants can implement to more efficiently convert fuel to 

electricity (i.e., lowering heat rate)-reducing the amount of COz emitted per 

kilowatt-hour of generated electricity. 80 Fed. Reg. at 64,787. EPA identified dozens 

of such practices and upgrades to improve or maintain heat rate. Greenhouse-Gas 

Mitigation Measures Technical Support Document ("Mitigation TSD"), 2-11-2-15, 

EPA-HQ-OAR-2013-0602-37115,JA_. Although some of these measures may be 

"already widely adopted," Pet. Record Br. 25, extensive technical literature indicates 

there remains substantial opportunity for cost-effective heat-rate improvement across 

the industry. Mitigation TSD, 2-16-2-22,JA_. 

To project the potential for heat-rate improvement, EPA used three kinds of 

statistical analyses, all based on the reasonable premise that coal-fired units can 
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achieve heat rates approximating what they have demonstrated and achieved in the 

recent past. Id. at 2-22, ]A __ . These analyses were grounded in a robust and 

representative dataset of nearly 62 million hours of operating data submitted by 884 

coal-fired units over an eleven-year period. Id. at 2-28, 2-32,JA __ , __ . 

While each of the three analytical approaches EPA used provides an 

independently reasonable way to estimate Building Block 1, EPA conservatively 

applied the approach yielding the lowest degree of potential improvement. Id. at 2-50, 

]A __ . Under that approach, EPA performed unit-by-unit statistical analyses to 

determine the overall efficiency improvements that would result if coal-fired units 

"operat[ed] more consistently" with some of the better heat rates they demonstrated 

under similar operating conditions. Id. at 2-45-2-49,JA __ . Specifically, EPA 

assumed that a unit could have improved some of its less-efficient hours by a modest 

percentage (37.1-38.4% depending on the region) to be closer to its efficiency 

"benchmark" (i.e., its 10th-percentile best heat rate) demonstrated under similar 

conditions. 96 Id. The approach also controlled for two variables that can affect a 

96 Contrary to Petitioners' assertion, this approach did not "assum[e] that the best 
historical efficiency ever achieved can be achieved every year in the future." Pet. Record 
Br. 26 (emphasis added). 
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unit's heat rate: capacity factor and ambient temperature. 97 Id. at 2-33-2-42,JA __ . 

And it also applied a number of conservative assumptions. 98 

Petitioners argue that EPA: (1) erred in making projections based on statistical 

modeling instead of the application of specific measures, (2) did not sufficiently 

account for uncontrollable factors or other circumstances, and (3) provided 

inadequate notice. Pet. Record Br. 22-26. All of these claims are meritless. 

EPA has "undoubted power to use predictive models," West Virginia v. EPA, 

362 F.3d 861, 868 (D.C. Cir. 2004) (quotation omitted), and it was reasonable to do so 

here. See Appalachian Power Co. v. EPA, 135 F.3d 791,802 (D.C. Cir. 1998) 

(upholding EPA's use of a model to set "best system" emission limits, and noting that 

"perhaps the prime example" of the kind of technical judgment warranting deference 

is EPA's use of "[s]tatistical analysis," which "does not easily lend itself to judicial 

review"). Because conducting independent engineering assessments for each coal-

fired unit throughout the country was impractical and unnecessary, EPA sensibly 

performed predictive modeling premised on real-world operating data to set 

97 To do so, EPA grouped each unit's hourly heat-rate values into unit-specific 
"capacity temperature bins," allowing comparison under similar operating conditions. 
Mitigation TSD, 2-40, ]A __ . Where a single unit's heat rates under similar operating 
conditions nevertheless varied from one hour to another, EPA reasonably concluded 
that the difference was partially due to inconsistent application of efficiency measures. 

98 See, e.g., Mitigation TSD, 2-24 (assuming most costly measures), 2-25 (assuming 
units cannot improve beyond benchmark), 2-33 (using gross heat rate), 2-41 
(assuming capacity factor is outside operator's control), 2-45 (using 1Oth percentile 
benchmark), 2-50 (using two-year averages), JA_, _, _, _, _, _. 
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historically derived levels of improvement potential. 80 Fed. Reg. at 64,793. In doing 

so, EPA's model reflects heat rates that are "demonstrated and achievable" by 

individual units using available efficiency measures and accords with extensive 

technical literature showing similar or even better results. Mitigation TSD, 2-22-2-25, 

]A_. 

Next, EPA's modeling accounted for the "uncontrollable factors" and 

circumstances that Petitioners allege were overlooked. Pet. Record Br. 26. First, 

because the model analyzes past performance, it neither assumes that all units can 

implement every measure nor adds together benefits from specific combinations. 

Mitigation TSD, 2-10,JA __ . See Pet. Record Br. 26. Comparing each unit's past 

performance against itself also controls "for many design characteristics that vary 

among [units] but are constant or nearly constant over time at individual [units]." 

Mitigation TSD, 2-22,JA __ . See Pet. Record Br. 23. Second, EPA's representative 

dataset of operations over an eleven-year operating period fairly accounts for a "range 

of relevant conditions," id. at 24-25, plants may face in the future. See Mitigation 

TSD, 2-32, JA __ . 99 Third, the model did control for capacity factor and temperature, 

see supra n.93, and Petitioners fail to explain how EPA's approach is remotely 

99 Regardless, EPA's power sector modeling for the Rule projects that future 
operating conditions will generally not lead to lower capacity factors, negating 
Petitioners' concerns about coal-fired units increasingly serving peak loads. Id. at 2-
56-2-58,JA_; see infra n.98, n.114. 
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arbitrary or capricious. See Pet. Record Br. 24. Fourth, EPA's assessment recognizes 

that certain improvements can degrade over time, see Pet. Record Br. 26, and EPA 

explained that these degradations can be mitigated or avoided at reasonable cost. 

Mitigation TSD, 2-61-2-62,JA_. Fifth, EPA analyzed gross heat rate, which is not 

affected by auxiliary power requirements, and the impact of post-2012 controls, Pet. 

Record Br. 25, on regional net heat rates is negligible. Mitigation TSD, 2-52-2-55, 

]A_. 

And even if EPA's model did not account for every imaginable variable, 

Petitioners "cannot undermine" EPA's model simply by "'pointing to variables not 

taken into account that might conceivably have pulled the analysis's sting."' 

Appalachian Power v. EPA, 135 F.3d at 805 (citations omitted). They must show 

how that failure "would have a significant effect" on the outcome. Id. But 

Petitioners merely offer bald speculation. Pet. Record Br. 24 (using if and could). 

"That the model does not fit every application perfectly is no criticism; a model is 

meant to simplify reality in order to make it tractable." Chern. Mfrs. Ass'n v. EPA, 28 

F.3d 1259, 1264 (D.C. Cir. 1994). 

Lastly, EPA adequately noticed Building Block 1. EPA's model applies the 

same dataset noticed in the Proposal and its most conservative statistical approach 

was "discussed at length in the proposal." 80 Fed. Reg. at 64,788. Petitioners' own 

comments belie their assertion that EPA provided "no opportunity to comment" "on 

incorrect 2012 data," Pet. Record Br. 26. See, e.g., Southern Co. Comments 83, EPA-
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HQ-OAR-2013-0602-22907 (discussing the 2002-2012 study period), JA_. In any 

event, they fail to carry their burden under 42 U.S.C. § 7607(d). See supra Argument 

IV. 

B. Building Block 2 Is Achievable. 

As part of determining the Best System, EPA conducted a thorough analysis of 

the measures referred to as "Building Block 2." These generally involve substituting 

electric-power generation from lower-emitting gas units for generation from 

higher-emitting steam plants. ~ 80 Fed. Reg. at 64,728-29. 

EPA comprehensively considered factors relevant to determining whether 

Building Block 2 constitutes part of the Best System, such as: (1) the availability of 

mechanisms to shift generation between steam and gas units, and the feasibility of 

increasing gas utilization to EPA's assumed rates; (2) the amount and timing of 

generation shift from existing steam to gas units that is reasonable; (3) reliability, 

infrastructure, natural gas supply, and transmission planning concerns; and ( 4) costs. 

See generally 80 Fed. Reg. at 64,795-803; Mitigation TSD, Chapter 3,JA_; 

Response to Comments ("RTC") 3.2, EPA-HQ-OAR-2013-0602-37106,JA_; 

compare with 80 Fed. Reg. at 64,720-22 (factors Court has identified as generally 

relevant to Best System determination). After thoroughly examining these factors, 

EPA adopted a conservative rate of gas utilization in comparison to its analysis. The 
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record supports EPA's analytical approach and conclusions concerning the degree of 

emission limitation that can be obtained through Building Block 2 measures. 100 

1. Increasing existing gas units' utilization is technically 
feasible and relies on a conservative estimate of their 
capabilities. 

EPA did not rely on unduly "speculative assumptions" about the existing gas-

fired fleet's potential to increase its rate of power generation. Pet. Record Br. 27-30. 

Instead, EPA's analysis was supported by a robust record regarding the existing fleet's 

design capabilities, the technical feasibility of increased generation levels, and other 

relevant data. 

To estimate the potential magnitude of emission reductions obtainable by 

increasing gas utilization, EPA closely examined such units' design capabilities and 

historic utilization, including their "availability and capacity factors." Mitigation TSD 

3-5, JA_; 80 Fed. Reg. at 64,799. "Availability" refers to the annual percentage of 

hours that a plant is available to generate (i.e., not in a planned or forced outage), 

while "capacity factor" refers to the plant's actual annual utilization. Mitigation TSD 

3-5-3-6, JA __ . EPA found that national-average capacity factors for gas units 

historically range from 40-50%, id. at 3-5 & nn.11-12,JA_, but their availability 

"generally exceeds 85[%], and can exceed 90[%] for some groups." 80 Fed. Reg. at 

100 EPA's consideration of resource adequacy, reliability and costs is addressed in 
Arguments VI.A and B. 
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64,799. Thus, existing gas units are largely underutilized relative to their design 

potential. This underutilization is primarily due to dispatch practices and does not 

reflect actual limits on design capability or technical feasibility. Mitigation TSD 3-5, 

]A_. 

Petitioners appear to contend that EPA should only consider a generation rate 

"demonstrated" if the entire existing fleet has attained that level. See Pet. Record Br. 

28. But an "adequately demonstrated" Best System is not limited to measures "in 

actual routine use somewhere"; rather, EPA may make a reasonable "projection based 

on existing technology" and may "hold the industry to a standard of improved design 

and operation advances, so long as there is substantial evidence that such 

improvements are feasible." 80 Fed. Reg. at 64, 720; see Portland Cement Ass'n v. 

Ruckelshaus, 486 F.2d 375,391 (D.C. Cir. 1973); Sierra Club v. Costle, 657 F.2d at 

364. Here, EPA found that existing gas units "are designed for, and are demonstrably 

capable of, reliable and efficient operation at much higher annual capacity factors, as 

shown in observed historical data for particular units and their design and engineering 

specifications." Mitigation TSD 3-5,JA_; see also id. at 3-5-3-6 & nn.15-18, 

]A_; 80 Fed. Reg. at 64,799. 

Petitioners also claim EPA should have disregarded 2012 gas-fired generation 

data because natural gas prices were "historically low." Pet. Record Br. 28; see 

Mitigation TSD 3-11-3-12 (the fleet-wide capacity factor increased by 15% in 2012), 

]A __ . Those data, however, are evidence that existing gas-fired generation can 
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rapidly increase in response to market drivers, and, thus, are relevant to determining 

the technical feasibility of the rate of generation shift assumed in Building Block 2. 

Mitigation TSD 3-11,JA __ . Moreover, EPA did not look solely at 2012; rather, it 

conducted a robust analysis including data from other years and historical trends. 

~ id. at 3-5 nn.11-12 (citing sources), 3-11-3-12,JA_,_. 

Ample data support EPA's determination that existing gas units can achieve, by 

2030, an annual utilization rate of 7 5% on a "net-summer" capacity basis. 101 80 Fed. 

Reg. at 64,799. For example, EPA found that 88% of such units operated at 

capacities equaling or exceeding 70% of nameplate capacity-approximately 

equivalent to 75% of net-summer capacity-for at least one day in the summer of 

2012. Mitigation TSD 3-10,JA __ . Although Petitioners question the value of daily 

usage rates in determining whether the average unit can be operated at that rate 

indefinitely, Pet. Record Br. 28, they ignore the fact that EPA did not rely on such 

data in isolation; it also considered existing gas units' long-term performance. EPA 

found that roughly 15% of such units operated at annual utilization rates of 7 5% or 

101 "Net-summer" generating capacity reflects a reduction from a power plant's 
"nameplate" capacity during the summer peak demand period "due to on-site 
electricity use (e.g., station service or auxiliaries) and local temperature conditions." 
Mitigation TSD 3-6, JA_; see also RTC 4.4.2, 238 (Comment 9) (nameplate capacity 
is "the nominal maximum output of a generator, assuming a particular set of ideal, 
often location-specific, operating conditions"), JA_; 80 Fed. Reg. at 64,799 
(comments stated that net-summer capacity is "a more meaningful and reliable metric 
than nameplate capacity"); id. at nn.665-66. 
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higher on a net-summer basis. 80 Fed. Reg. at 64,799; Mitigation TSD 3-8-3-10, 

]A __ . Many more gas units operated at such capacities "during certain periods of 

time, in response to higher demand"-e.g., on a seasonal basis. Id. at 3-10,JA __ ; 80 

Fed. Reg. at 64,799. Based on this complete analysis, EPA concluded that 7 5% is 

"below the maximum levels at which some units have demonstrated the capability to 

operate" and, therefore, conservatively "offer[s] sources additional compliance 

flexibility, given that the extent to which they realize a utilization level beyond 75[%] 

will reduce their need to rely on other emission reduction measures or building 

blocks." 80 Fed. Reg. at 64,799,64,803 (emphasis added).102 

Petitioners attack a straw man by arguing that external constraints such as 

permit limits may prevent gas units from operating at "available" levels. Pet. Record 

Br. 29. As shown above, EPA's assumptions are well below the ceiling established by 

existing units' availability. In addition, the record shows very few air permits that 

could limit such units' utilization. See Clean Air Task Force Comments 70-75, EPA-

HQ-OAR-2013-0602-22612,JA_. Petitioners have not demonstrated that these 

limitations create a barrier to the fleet-wide average level of generation-shift assumed 

102 EPA's approach is also conservative because EPA computed performance rates for 
each of the three interconnections and then used the least stringent as the national 
uniform rate, creating headroom in the other two interconnections and ensuring 
achievability in all three. See 80 Fed. Reg. at 64,802 ("[T]here is substantial [B]uilding 
[B]lock 2 potential in the Western Interconnection and Texas Interconnection that is 
not actually captured in the source category performance rates."). 

126 

ED_000738_00004041-00157 



under Building Block 2, which may be implemented "through the most efficient units 

increasing utilization rather than every unit increasing to the same 7 5% utilization 

level." RTC 4.4.3, 376 (Response 43), JA_. 

2. Historical data support EPA's determination that a phased 
increase in gas utilization is reasonable. 

EPA's determination that Building Block 2 is part of the Best System is further 

supported by the gradual application of its measures. Contrary to Petitioners' 

assertion that "EPA provides no data or analysis suggesting how that level of 

generation might be accomplished," Pet. Record Br. 28, EPA fully examined the 

feasibility of this phased-in approach. 

Specifically, Building Block 2 "reflects a glide path of increases" in gas 

utilization over an "interim period" from 2022 until full implementation in 2030. 80 

Fed. Reg. at 64,797-98. This glide path represents a conservative assessment of 

generation-shifting ability from steam to gas units over time, based on historical data. 

See id. at 64,798 & Table 7; Mitigation TSD 3-11-3-15 & nn.25-28,JA_. 

Petitioners suggest that EPA should have attributed historical gas-fired 

generation growth rates primarily to "construction of new units" rather than increased 

utilization of existing ones. Pet. Record Br. 28-29. 103 But the data support EPA's 

103 Petitioners also erroneously assert that EPA failed to account for "the eventual 
deterioration and retirement of existing units." Id. at 27. EPA specifically considered 
the age of the existing gas fleet, observing that the bulk of it (over 80% of existing 

(Footnote Continued .. .) 
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analysis. In 2012, for example, net gas-flred generation increased approximately 22% 

over 2011, while the gas fleet's total capacity rose just 3%. Mitigation TSD 3-11-3-13 

& Tables 3-3 & 3-4, JA_. Thus, the bulk of the increased generation in 2012 clearly 

came from existing, not new sources. Moreover, EPA conservatively used the rate of 

increased generation in this single year as a benchmark to determine feasible 

generation growth over ten years from 2012104 until interim compliance begins in 2022. 

80 Fed. Reg. at 64,798. And to determine each successive year's feasible generation 

growth until 2030, EPA used the average annual growth rate from 1990 to 2012, thus 

adding to the conservatism of its approach. Id. Accordingly, it was reasonable for 

EPA to conclude that existing gas units had "demonstrated the ability for a quick shift 

in generation patterns in response to market or economic drivers," Mitigation TSD 

3-11, J A __ , and to develop conservative parameters defining such units' further 

generation growth potential. 

3. EPA reasonably accounted for geographic considerations. 

EPA also carefully assessed potential "real-world constraints" on the ability of 

existing gas units to implement Building Block 2, Pet. Record Br. 27, 29-30, and 

capacity) has come online in the last 15 years. Mitigation TSD 3-7 & Table 3-1, 
]A __ . Overall, "the existing fleet is relatively young." Id.; see also Documentation 
for EPA Base Case v.5.13 Using the Integrated Planning Model8-14, EPA-HQ
OAR-2013-0602-0212 (EPA assumed 30-year useful life for gas plants),JA_. 

104 EPA made certain adjustments to the 2012 baseline data. ~infra Argument 
V.B.S. 

128 

ED_000738_00004041-00159 



reasonably determined that these measures are feasible. See generally infra Argument 

VI.A. Petitioners' argument, that EPA failed to consider whether existing gas units 

are "located in areas where [they] can serve demand that would otherwise be supplied 

by coal generation," Pet. Record Br. 29, ignores the fundamental nature of the 

interconnection, in which "electricity system resources operate in a complex, 

interconnected grid system that is physically interconnected and operated on an 

integrated basis across large regions." 80 Fed. Reg. at 64,692. EPA's Building Block 

2 modeling demonstrated that each interconnection can support the requisite 

generation-shifting while continuing to meet "transmission, dispatch, and reliability 

constraints." Mitigation TSD 3-20, JA __ . Moreover, EPA detailed how all types 

and sizes of units in all locations are able to undertake the Building Block 2 measures. 

80 Fed. Reg. at 64,731-36, 64,796-97. Petitioners' conclusory objections do not 

identify any deficiencies in this record. 

Petitioners further contend that geographic concerns are heightened in Texas, 

"where over 90% of electricity is consumed in ERCOT [Electric Reliability Council of 

Texas, hereinafter "Council"], which has limited import capacity." Pet. Record Br. 30. 

The Council, however, is its own region under this Rule (i.e., the Texas 

Interconnection). 80 Fed. Reg. at 64,739. Any limitations on the Council's ability to 

"import" power from outside the region are irrelevant to the question EPA analyzed, 

which was whether generation may be shifted among existing sources within the 

region. Id. at 64,738-42. 
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4. EPA's modeling supports its conclusions. 

Petitioners argue that EPA's model shows that increased utilization of existing 

gas units would displace significant generation from new gas units rather than existing 

steam units. Pet. Record Br. 30. This is incorrect. The model holds total generation 

from existing fossil-fuel-fired plants (gas plus steam) constant in each interconnection 

with the level of such generation projected in the base case. See Mitigation TSD 3-20, 

]A __ . By definition, then, any modeled increase in existing gas-fired generation 

must displace existing steam generation. The decrease in new gas-fired generation 

within the modeled scenario is a response to changes in other variables (e.g., increased 

demand for natural gas) that also lead to offsetting increases in generation from 

renewable, nuclear and other sources. 105 

5. EPA reasonably accounted for generation from 
existing units that were under construction in 2012. 

Petitioners also challenge Building Block 2's incorporation of gas units 

under construction prior to January 8, 2014, claiming that such units have operated at 

77% capacity, and, thus, cannot increase their utilization as required in Building Block 

2. Pet. Record Br. 31-32. This fundamentally mischaracterizes how Building Block 2 

works. EPA assumed a 55% capacity factor for purposes of including the under-

105 See Cover Sheet, "Modeled increase in existing gas-fired generation must displace 
existing steam generation" (summarizing EPA-HQ-OAR-2013-0602-36476 and EPA
HQ-OAR-2013-0602-36477), JA_. 
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construction units' incremental generation and emissions in the 2012 baseline to 

which Building Block 2's reductions are applied, as if they actually operated in 2012. 

As commenters noted, and EPA explained in response to comments, "some newly 

under construction [units] may operate at utilization rates greater than 55% in some 

cases," but "some of this generation may offset existing 2012 generation and not 

reflect a purely incremental change to the baseline." RTC 4.5, 11 (Response 10), 

]A __ . Although some under-construction units are presently operating at a 77% 

capacity factor, they have substituted for retiring fossil-fuel-fired units in many cases 

and, therefore, have reduced overall emissions when compared to the 2012 baseline. 

Far from undermining Building Block 2 or EPA's modeling in support of it, this 

validates the intraregional generation-shifting premise of Building Block 2. 

For example, for the North Carolina Lee plant Petitioners cite, Pet. Record Br. 

31, EPA's 2012 baseline reflects both expected incremental generation from under-

construction gas units (assuming the 55% utilization rate is incremental) and actual 

2012 generation from then-existing coal-fired units that subsequently retired. 106 The 

Lee gas units operated at high capacity factors in their first full year of operation 

because part of their generation replaced generation from the retired, higher-emitting 

106 Numerous other coal-fired plants scheduled for retirement in 2012-2014 and 
beyond also were included in EPA's 2012 baseline. See Cover Sheet, "Coal plants 
scheduled for retirement in 2012-2014 included in EPA's 2012 baseline" 
(summarizing EPA-HQ-OAR-2013-0602-36849),JA_. 
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coal units. Thus, the Lee gas units need not increase utilization to a "92[%] capacity 

factor" to realize Building Block 2 reductions from the baseline, Pet. Record Br. 31, as 

reductions have already been achieved. The assumed capacity factor for under-

construction sources was intended to capture the extent to which such sources 

incremental!J added to total 2012 power generation, and it reasonably served that 

purpose. 

6. EPA reasonably included duct burners in its analysis. 

Finally, EPA's record shows that gas units equipped with duct burners (i.e., 

supplemental combustion equipment) 107 can sustainably operate at higher capacity 

factors. As explained above, reported data show that "roughly 15 percent of existing 

[gas] plants operated at annual utilization rates of 7 5 [%] or higher on a net summer 

basis" in 2012. 80 Fed. Reg. at 64,799 (emphasis added). Over 60% of those 

high-capacity-factor units are equipped with duct burners. See 2012 NGCC Plant Capacity 

Factor, EPA-HQ-OAR-2013-0602-0250,JA_.108 Consequently, Petitioners' claim 

107 A typical combined -cycle gas unit is comprised of combustion turbines, a heat 
recovery steam generator that uses waste heat from the combustion turbines to 
generate steam, and a steam turbine. Heat-recovery steam generators can be used 
with or without duct burners, 80 Fed. Reg. at 64,960, which provide supplemental 
firing to generate additional steam. 

108 This spreadsheet contains gas-plant data submitted to the Energy Information 
Agency in 2012. The "2012 EIA 860 Form" tab includes data regarding net-summer 
capacity and equipment configuration (including whether a plant has units equipped 
with duct burners), while the "2012 EIA 923 Form" tab includes generation data. 
Based on this information, 41 of the 67 gas plants with a 75% or greater annual-net-

(Footnote Continued .. .) 
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that gas units cannot achieve 7 5% annual utilization without "continual operation" of 

their duct burners and "accelerated equipment wear" is demonstrably wrong. Pet. 

Record Br. 32-33. 

C. Building Block 3 Is Achievable. 

To determine the renewable generation achievable under Building Block 3, 

EPA used historical data to project annual targets, and then used modeling to confirm 

the technical feasibility and cost-effectiveness of those targets. This projection, based 

on the best available data and consistent with external expert projections, is 

reasonable. Where analysis "requires a high level of technical expertise," as here, "the 

informed discretion of the responsible federal agencies" is entitled to substantial 

deference. Marsh v. Or. Natural Res. Council, 490 U.S. 360, 377 (1989) (quotation 

omitted). 

1. EPA reasonably projected renewable generation based on 
historical patterns and conservative modeling assumptions. 

To quantify Building Block 3, EPA modeled baseline renewable generation in 

2021 and then added an annual "growth factor" each year to project how quickly 

renewable generation could grow under the Rule. To determine the growth factor, 

EPA used historical data on five renewable-energy technologies to calculate both the 

average and maximum amount of generating capacity that was built between 2010 and 

summer capacity factor have units equipped with duct burners. See Cover Sheet, 
"2012 NGCC Plant Capacity Factor" (summarizing EPA-HQ-OAR-2013-0602-0250), 
]A_. 
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2014 for each technology. EPA then computed the average and maximum generation

using present-day technology-that could be added to the grid from building that 

much new renewable capacity each year. 

For the Rule's first two years, EPA projected that renewable generation would 

only grow beyond the 2021 baseline at the average historical pace; starting in 2024, 

EPA projected that generation could grow at the maximum historical pace. 80 Fed. 

Reg. at 64,807-08; Mitigation TSD 4-1-4-6,JA_. Under this projection, total 

renewable generation in 2030 reaches 706,030,112 megawatt-hours. 80 Fed. Reg. at 

64,808. 

EPA then tested the "technical feasibility and cost-effectiveness" of the 

projected generation in the Integrated Planning Model, which confirmed that it could 

be installed at a reasonable cost, accounting for considerations like resource 

availability and distance from transmission. Id. at 64,808-09; Mitigation TSD 4-6-4-9, 

]A __ . The Model also distributed the generation between the three interconnections 

to calculate Building Block 3's contribution to the regional rates. Id. 

This was a reasonable, and indeed conservative, approach. 

First, by basing projections on actual renewable capacity built between 2010 

and 2014, EPA limited the targets to "demonstrated levels of [renewable-energy] 

deployment that have been successfully integrated into the power system." Id. at 

64,806-07. This was a significant constraint because it presumes that additions of 

renewable generation under the Rule will never exceed 201 0-2014levels, even after 
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two decades of technological development and industry expansion. See id. at 64,809 

(describing recent renewable growth). Moreover, EPA declined to apply the 

maximum growth rate in 2022 and 2023 to ensure significant lead time to invest in 

and plan for the larger generation additions thereafter. Id. at 64,808. 

Second, EPA's methodology conservatively assumes that present-day 

technological "capacity factors," used to calculate the average and maximum 

generation added between 2022 and 2030, will not increase over time. Mitigation 

TSD 4-3, JA __ . Capacity factors-which in this context represent the actual power 

a generating unit is expected to produce annually compared to its generating capacity, 

given, for example, design efficiency, maintenance disruptions, or fluctuations in 

resource availability-have historically increased for renewable technologies, 

suggesting EPA's calculation may significantly undercount possible renewable 

generation. 80 Fed. Reg. at 64,803-04, 64,809.109 

Third, EPA set conservative modeling parameters. 110 Id. at 64,808; Mitigation 

TSD 4-20-4-21,JA __ . For example, EPA constrained the Model from forecasting 

new generation in places where significant new transmission would be required, or 

109 Petitioners allege that technological gains will be outweighed by resource quality 
declines. Pet. Record Br. 35. History suggests otherwise, as does the breadth of 
undeveloped resources and the speed of technological advancement. 80 Fed. Reg. at 
64,804, 64,809-10. 

110 These included proximity to transmission, siting and land use restrictions, and 
construction lead times. See Pet. Record Br. 36, 68-69. 
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where transmission costs would be prohibitive. See 80 Fed. Reg. at 64,808; Mitigation 

TSD 4-23-4-24, JA_. Likewise, EPA's Model capped the amount of wind and 

solar generation that could be built in any one area so that no part of the grid (broken 

into 64 subregions) would have more than 30% of its electricity coming from wind 

and solar together, or more than 20% from either alone. 80 Fed. Reg. at 64,808. 

These generation levels have already been demonstrated and are considered 

reasonable. Id. at 64,808, 64,810. 

EPA's approach was conservative in other ways. EPA calculated targets based 

on five renewable-energy technologies, while allowing other renewable technologies 

to be used for compliance, id. at 64,81 0; modeled the targets without federal tax credit 

incentives, see RTC 3.3.7, 348 (Response 10),JA __ ; and set the uniform rates based 

on the least-stringent regional rate, 80 Fed. Reg. at 64,810-11. The latter factor alone 

means that states and sources can meet their emission-reduction goals without 

needing over 160,000,000 megawatt-hours of renewable generation projected under 

Building Block 3-about 20% of the total. Id.; Mitigation TSD 4-10,JA_. 

EPA's approach thus ensures that the Building Block 3 targets are moderate 

projections that can be achieved at reasonable cost. EPA's targets are consistent with 

those identified in several other expert studies. Mitigation TSD 4-19-4-20, 4-22 n.45 

(citing National Renewable Energy Laboratory ("NREL") analysis compiling 

renewable feasibility studies), 4-23, JA_, _, _. 
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2. Petitioners' exaggerated claims are at odds with the best 
available data and EPA's conservative approach. 

Petitioners assert that EPA should have relied on data from the Energy 

Information Administration ("EIA"), rather than NREL, to develop its 2021 baseline 

because EIA is "the governmental entity charged with forecasting electricity 

generation and demand." Pet. Record Br. 33-34. But NREL-which, like EIA, is 

part of the Department of Energy ("DOE")-is the nation's expert on the 

development and deployment of renewable energy. As EPA explained, comparing 

NREL and EIA data demonstrated that "[NREL's] estimates are more in line with 

current costs and recent market analysis and projections than [EIA's] costs." 

Mitigation TSD 4-14,JA __ . For example, EIA's 2013 projection for wind 

installation costs in 2030 was almost 30% higher than actual costs in 2013. Id. at 4-15, 

]A_. While EIA improved its 2015 projections, see id. at 4-17, JA_, EPA 

reasonably concluded that NREL was a better data source "based on the quality of its 

data" and its "demonstrated success in both reflecting and anticipating [renewable-

energy] cost and performance trends." 80 Fed. Reg. at 64,807; see Mitigation TSD 4-

12-4-17,JA __ . EPA selected NREL's middle rather than most optimistic estimates, 

however, to support moderate rather than the highest possible targets. 80 Fed. Reg. 

at 64,807, 64,809; Mitigation TSD 4-12-4-13. 111 

111 Petitioners also claim EPA "gamed" its cost analysis by "lowering coal generation" 
in the baseline. Pet. Record Br. 69. As elsewhere, Petitioners rely on extra-record 

(Footnote Continued .. .) 
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Petitioners next contend that EPA's historical growth projection is flawed 

because an "inflated" amount of renewable generation was added in 2012, and 

because it assumes industry will maintain its maximum growth rate over a period of 

seven years. Pet. Record Br. 34-35. But whether generation additions in a particular 

year were above the historical norm is immaterial; those additions were actually 

achieved and demonstrate that the electric grid can integrate significant levels of 

renewables. See 80 Fed. Reg. at 64,809. And as explained above, given continuing 

technological advancements, dramatic cost reductions, and renewable industry 

expansion, maximum capacity additions between 2010 and 2014 are an entirely 

reasonable benchmark for additions more than a decade later-especially given EPA's 

other conservative assumptions. 

Petitioners also dispute EPA's assumptions regarding capacity factors for 

existing technology, Pet. Record Br. 35, but as above, EPA's reliance on NREL, 

rather than EIA, data is reasonable. See Mitigation TSD 4-3, 4-12-4-13,JA __ , __ . 

Moreover, Petitioners err in contrasting EPA's "capacity factor for Texas wind of 

between 39 and 41 %,"with "a prior [Council] estimate of 8.7% availability during 

summer peak demand." See Pet. Record Br. 69. The two are different metrics: the 

evidence, which cannot be considered on judicial review. See 42 U.S.C. 
§ 7607(d)(7)(A). Regardless, the base case is determined by modeling, and EPA does 
not predetermine the Model's outcome-nor have Petitioners challenged the Model's 
underlying design or fossil-fuel-related inputs. 80 Fed. Reg. at 64,801 (describing the 
Model). 
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former concerns a wind turbine's expected annual generation; the latter concerns the 

amount of wind generation capacity a grid operator can depend on being available 

whenever demand hits its peak. EPA's Model recognized that only 8. 7% of total 

wind capacity can be depended on to meet peak demand, RTC 3.3.3, 184 (Response 

28), JA __ , but was nonetheless able to meet the renewable targets. 

Petitioners further claim that EPA's targets will disrupt grid reliability, including 

grid support services (like "voltage support") needed to ensure the continuous flow of 

electricity on the electric grid. Pet. Record. Br. 68. But EPA's targets for renewable 

generation match levels of renewables that "have been achieved without negative 

impacts to reliability," 80 Fed. Reg. at 64,809, and EPA's modeling included multiple 

constraints to ensure sufficient resources to maintain reliability. Id. at 64,808. 

Additionally, with technological advances, renewables are themselves providing grid 

support services. Id. at 64,810. 

Finally, EPA's conservative approach belies Petitioners' exaggerated claims 

about the targets. See Pet. Record Br. 36. Building Block 3 projects excess renewable 

generation that is not necessary to comply with the Rule but which can be used 

directly for compliance or to generate credits for sale-one of many factors 

supporting EPA's conclusion that robust credit markets will develop. Id. at 64,732. 

In any case, credit markets are not necessary for compliance; power plant owners also 

have multiple opportunities to directly purchase or invest in renewables. See id. at 

64,804-06; Mitigation TSD 4-24-4-25, ]A_. 
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Given the staggering advances in renewable-energy development over the last 

decade, EPA's measured projections regarding further development over the next two 

decades are reasonable and achievable, and entitled to deference. 

D. EPA Reasonably Determined That the Best System Would Not 
Increase Existing Plants' Emission Rates. 

Petitioners assert that EPA's calculation of performance standards was flawed 

because it failed to consider alleged increases in COz emission rates from reduced 

utilization of coal plants and increased utilization of gas plants (including "heavy use" 

of duct burners). Pet. Record Br. 37-38. However, the record demonstrates that 

EPA did consider whether emission rates from existing plants would change and 

concluded that the alleged increases will not occur. 

For gas plants, historical state-level data demonstrates a negative correlation 

between emission rate and utilization rate, notwithstanding any supplemental fuel 

consumed by duct burners during hours of high utilization, which would already be 

reflected in the historical data for such hours. That is, gas units' emissions are 

generally lower (contrary to Petitioners' claim) as their utilization increases, likely due to 

efficiency gains from less cycling. RTC 4.4.3, 373 (Response 39),JA __ ; see also 

RTC 3.2.2, 103 (Comment 4),JA_. 

As to coal plants, by 2030 EPA projects increased utilization of existing 

coal-fired plants in operation, which refutes the premise of Petitioners' assertion that 

such plants will emit at higher rates due to inefficiencies resulting from lower 
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utilization. Mitigation TSD 2-55-2-58 (noting industry's pre-Rule announcements of 

plans to retire 16% of coal capacity by 2020, and that modeling projects those 

retirement trends to continue through 2030), ]A __ . Further, Petitioners fail to show 

that their asserted error would exceed the headroom EPA built into its calculation of 

the uniform rates to ensure their achievability. ~ id. 2-50-2-51 (EPA 

conservatively did not account for the full extent of heat-rate improvements available 

to coal plants),JA_; 80 Fed. Reg. at 64,792 (same); supra n.95 (same). Thus, 

Petitioners have not demonstrated that EPA's determination was arbitrary or 

capncwus. 

E. EPA Was Not Required to Perform Individual Plant Achievability 
Analyses. 

As discussed above (Argument I.A.4), EPA reasonably concluded that all types 

of plants can implement the Building Blocks and comply with the uniform rates. 

There is no basis to Petitioners' claim that EPA must provide a specific 

demonstration that every individual source can comply with the uniform rates. Pet. 

Record Br. 48-49. To the contrary, the Rule allows for sufficiently flexible measures 

to allow every source to comply. Moreover, in setting Section 111 guidelines, EPA is 

not required to "perform repeated tests on every plant operating within its regulatory 

jurisdiction." Nat'l Lime Ass'n v. EPA, 627 F.2d 416,433-34 (D.C. Cir. 1980). 

Rather the appropriate test is whether EPA gave "due consideration" to "the possible 

impact on emissions of recognized variations in operations and some rationale ... for 
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the achievability of the promulgated standard given the tests conducted and the 

relevant variables identified." Id. at 434. EPA's extensive analysis of the ability of the 

various sectors of the industry to implement the Best System easily passes that test. 

Supra Argument I.A.4. 112 

F. Achieving the Uniform Rates Does Not Require Trading, 
Although the Record Demonstrates That Successful Trading 
Programs Are Likely to be Established. 

Petitioners' claim that EPA did not demonstrate that sources can achieve the 

uniform rates because EPA relied on trading programs as an emission-reduction 

measure outside the Best System, Pet. Record Br. 48-53, lacks merit because trading is 

not an emission-reduction measure, but simply one of several approaches that sources 

can utilize to implement Building Blocks 2 and 3. 113 Furthermore, the record 

demonstrates that sources can implement the Building Blocks and achieve the 

uniform rates without trading, 80 Fed. Reg. at 64,731-32, and clearly supports EPA's 

determination that sources will be able to rely on trading if they choose. Id. at 

64,734-35. 

112 Moreover, Petitioners' argument is inconsistent with states' ability to consider cost 
and achievability factors such as remaining useful life. 

113 "Trading" refers to the purchase or sale of compliance instruments (allowances or 
credits) between parties, such as power plants, renewable-energy facilities, or other 
market participants. 80 Fed. Reg. at 64,733, and does not include acquiring credits 
from direct investment. 
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The uniform rates are based on the amount of emission reductions EPA 

determined sources can achieve by implementing the Building Blocks. Sources have a 

wide range of options for implementing Building Blocks 2 and 3. They can, inter alia, 

increase generation from existing gas plants they control; invest in existing gas plants 

or new renewable-energy facilities; or enter into agreements to purchase power from 

existing gas plants or new renewable-energy generators. Id. at 64,731-32; Legal Mem. 

137-48,JA __ . Sources can utilize these options directly, i.e., through investing in or 

purchasing power from another generator, or indirectly by participating in a market 

for tradeable credits (which represent units of generation for compliance in rate-based 

states) or allowances (which represent authorizations to emit a specified amount of 

COz for compliance in mass-based states). 80 Fed. Reg. at 64,733-35. Trading, 

therefore, is not an emission-reduction measure outside of the Best System (such as 

programs that reduce demand for generation by increasing energy efficiency), but 

rather one possible method for implementing Building Blocks 2 and 3. EPA never 

stated that trading is necessary to achieve the uniform rates. Rather, EPA said that 

trading was integral to its analysis of how the uniform rates could be achieved in light 

of the near certainty that states will establish trading programs. Id. at 64,733-34. 

Nowhere did EPA concede that individual sources are unable to achieve the 

uniform rates through application of the Building Blocks, and the record 

demonstrates the opposite. Id. at 64,735 ("all types and sizes of [sources] in all 

locations are able to undertake the actions described as the [best system]"); id. at 
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64,752-54 (performance standards are achievable through application of the Building 

Blocks). Petitioners' contrary claims, Pet. Record Br. 48-49, are based solely on 

snippets taken out of context. For example, the quoted statement from the 

Computation TSD is from a discussion of EPA's methodology for calculating the 

uniform rates that focused on how sources would implement the Best System (on a 

regional basis), and does not address how sources must implement the Best System. 

]A __ . Similarly, the reference to non-Best System measures in the 

Response-to-Comments document is not to trading, but to such potential measures as 

energy-efficiency requirements. JA __ . Furthermore, the fact that sources can rely on 

non-Best System measures for compliance does not mean that they must do so. 80 

Fed. Reg. at 64,7 55-58. 

Petitioners' reliance on National Lime, Pet. Record Br. 50, is specious. There 

EPA relied on enforcement discretion to ameliorate the consequences of a standard 

that could not be met under most adverse conditions which could reasonably be 

expected to recur. 627 F.2d at 431 n.46. Here, by contrast, the record demonstrates 

that the uniform rates are achievable and facilities have multiples ways to achieve 

them. 

EPA's record shows that many, if not all, state plans will provide for trading 

because it is the most cost-effective method for implementing Building Blocks 2 and 

3, and there is no basis to Petitioners' claim that trading programs and markets will 

not develop. Pet. Record Br. 50-52. Commenters, including some Petitioners (e.g., 
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Alabama, Michigan, North Carolina, Wisconsin), urged EPA to allow for trading as a 

means of compliance. 80 Fed. Reg. at 64,733 n.379. Thus, Petitioners clearly believe 

that trading is a cost-effective method for compliance, and their eagerness for the 

option is itself evidence that states are likely to establish successful trading programs. 

Furthermore, Petitioners do not dispute that in every case where the utility 

industry has been allowed to trade to comply with CAA requirements, vigorous 

trading markets have rapidly developed. Id. at 64,734-35. Petitioners' attempt to 

distinguish these programs on the ground that they were federally imposed, Pet. 

Record Br. 51-52, is misplaced. The three transport rules implementing Section 

7410(a)(2)(D)(i)(I), see supra Argument I.A.2.b, established emission standards and 

provided that states could join a multi-state trading program if they wished, and states 

did so. For example, in the NOx SIP call, 63 Fed. Reg. 57,356 (Oct. 27, 1998), EPA 

promulgated a model trading rule that states could adopt and all states did so. 114 

There is also currently robust trading to meet state renewable-energy standards 

even though each state adopted its own program without any overarching federal 

requirement. 80 Fed. Reg. at 64,735. This history demonstrates that the states and 

the utility industry recognize that trading is an efficient and cost-effective mechanism 

to achieve compliance with emission requirements, and that they are quite capable of 

114 "The NOx Budget Trading Program: 2008 Highlights," at 1, 
https:/ /www.epa.gov /sites/ production/ files/2015-
09/ documents/ 2008 _highlights. pdf. 
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implementing a trading program for COz emissions. See Small Refiner Lead 

Phase-Down Task Force v. EPA, 705 F.2d 506, 535-36 (D.C. Cir. 1983) (upholding as 

reasonable EPA's prediction that a trading market would develop based on 

competitive nature of industry, experience with other CAA programs, and support for 

trading in comments). EPA has taken numerous actions to facilitate the development 

of trading programs, including proposing model trading programs that states can 

adopt. 80 Fed. Reg. at 64,838-40, 64,892-94, 64,910-11. Given the enthusiasm for 

trading shown in comments and the states' past participation in CAA trading 

programs, it is unreasonable to think that states will not design plans that facilitate a 

robust trading market. 

Petitioners' claim that the Rule imposes undue restrictions on trading, Pet. 

Record Br. 52, is also without merit. Petitioners present no evidence for their 

assertion that provisions of the Rule that limit the ability of specified facilities to 

generate tradeable credits, all of which are necessary to ensure the integrity of the Rule 

so that it achieves the necessary emission reductions, see Argument VILA below, will 

impede trading. EPA determined that such a situation is "extremely unlikely" and 

that EPA would address it if it arose. 80 Fed. Reg. at 64,732 n.377. 

G. The Rule Does Not Require States to Regulate Beyond Their 
Borders. 

Petitioners' claim that the Rule is not achievable because states cannot regulate 

beyond their borders, Pet. Record Br. 54-SS, is meritless because the Rule contains no 
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such requirement. Rather, the Rule requires only that a state adopt a plan requiring 

that sources within the state comply with the performance standards. EPA has amply 

demonstrated that sources will be able to achieve the uniform rates by implementing 

the Building Blocks. See supra Argument I.A.4. 

Petitioners identify nothing in Section 111 (d) that limits sources' 

implementation of the Best System to measures that can be taken within a state. That 

sources may engage in transactions in other states is fully consistent with the fact that 

interstate exchanges of generation already occur on a regular and substantial basis, due 

to the integrated interstate market for electricity. 80 Fed. Reg. at 64,691-93; see FERC 

v. EPSA, 136 S. Ct. at 768. In fact, numerous commenters, including Petitioners, 

objected to the proposal's application of the Building Blocks on a state-by-state basis, 

emphasizing the interstate nature of the electricity system and power company 

transactions. RTC at 4.4.1, 206-208 (Comment 9),JA __ . Moreover, it imposes no 

burden on a state that its sources might take measures outside the state, either directly 

through investment or contract or indirectly through tradeable credits, and the 

flexibility to do so allows sources to achieve the uniform rates at the lowest cost. It is 

not uncommon for sources to rely on out-of-state measures for compliance, whether 

the purchase of allowances, coal-cleaning services, or alternative sources of fuels. 

147 

ED_000738_00004041-00178 



VI. EPA Reasonably Considered Statutory Factors, Including Costs and 
Energy Requirements, and Promulgated Appropriate Subcategories and 
Implementation Requirements. 

A. EPA Reasonably Considered Available Infrastructure and Grid 
Reliability Issues. 

Contrary to Petitioners' argument, Pet. Record Br. 38-4 7, EPA carefully 

examined the extent to which available infrastructure can support implementation of 

the Best System, and reasonably determined that the Rule will not necessitate 

significant infrastructure additions or modifications. EPA also reasonably assessed 

reliability concerns. 

1. EPA reasonably concluded that the Rule would not 
significantly increase infrastructure needs. 

Although Petitioners suggest a concern regarding gas pipeline infrastructure, 

their single sentence is not sufficient to raise the issue. Pet. Record Br. 38. 

Nonetheless, EPA's thorough examination of the natural gas supply and delivery 

system, including already-planned expansions thereof, supports its conclusion that 

Building Block 2 is achievable. 80 Fed. Reg. at 64,800-01; Mitigation TSD 3-15-3-19, 

]A __ . Moreover, Building Block 2 incorporates a gradually phased schedule 

designed to allow time for any modest infrastructure improvements needed to 

increase gas plant utilization. Id. 3-14,JA __ . 

With regard to transmission, EPA found that although "some upgrades to the 

grid (including potential, but modest, expansions of transmission capacity) may be 

necessary" to support operating gas units at higher capacity factors for longer periods 
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of time, "such upgrades are part of the normal planning process." 80 Fed. Reg. at 

64,801. Indeed, the electric-transmission system already is undergoing substantial 

expansion. Id. at n.676. Accordingly, EPA found that Building Block 2 would not 

necessitate significant additional requirements for transmission planning and 

construction "beyond those already being addressed at routine intervals by the power 

sector." Id. at 64,801. 

EPA also determined that Building Block 3 should not result in significant 

additional transmission capacity needs. ~ id. at 64,809-1 0; Mitigation TSD 4-22-

4-24,JA __ . Since the added renewable-generation capacity under Building Block 3 

occurs over a fifteen-year period, and with renewable-energy generation equivalent to 

only 20% of total generation, EPA found that "these additions should be manageable 

in the normal planning and expenditure process for transmission." Mitigation TSD 4-

23-4-24, J A_. 

EPA's conclusion is supported by data indicating that the limited amount of 

transmission construction needed for Building Block 3 is well within the historical 

range of annual transmission investments. DOE's analysis, for example, projected 

base case wind capacity growth from 2021 to 2030 of 11.5 gigawatts per year, a 

growth rate consistent with Building Block 3. 80 Fed. Reg. at 64,810. This added 

capacity would require 890 circuit miles per year of new transmission, only slightly 

greater than the 870 miles per year added on average between 1991 and 2011. Id. 
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Finally, EPA made several Rule changes to address commenters' concerns 

regarding infrastructure, ~ Pet. Record Br. 39-40, such as delaying the start of the 

interim-compliance period by two years and revising the interim emission limits to 

assume gradual phase-in of Building Block 2 from 2022 to 2030, thereby providing 

additional time to build any needed infrastructure. 80 Fed. Reg. at 64,798, 64,879. 

2. EPA reasonably assessed reliability and resource adequacy. 

Although Petitioners argue that EPA "did not conduct a true reliability 

assessment" and failed to meaningfully address reliability comments, Pet. Record Br. 

40-43, the record demonstrates otherwise. As an initial matter, EPA has never 

"conceded" that it "lacks the expertise to assess grid reliability." Id. at 40. Nor does 

this Court's opinion in Delaware support that proposition. Id. at 45; see supra 

Argument I.B.4. 

EPA carefully considered the comments of state and regional entities, power 

companies, and other stakeholders concerning reliability; consulted with DOE and 

FERC; and participated in multiple FERC technical conferences. 80 Fed. Reg. at 

64,874. 115 EPA also considered published reports and analyses addressing the 

Proposal's reliability implications. Id. at 64,879-81. Many such analyses concluded 

that the Proposal could be implemented in a manner "prevent[ing] reliability issues 

115 EPA also developed a coordination strategy with DOE and FERC to monitor Rule 
implementation, share information, and resolve any difficulties. Id. at 64,879. 
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while also reducing carbon pollution and costs." Id. at 64,881; see also id. at 64,880 

(e.g., Brattle Group study "concluded that there are real world solutions" to reliability 

concerns; PJM analysis noted that its capacity market has "sufficient resources to 

maintain reliability"). Moreover, some of the more pessimistic analyses "assume 

'inflexible implementation, are based upon worst-case scenarios, and assume that 

policy makers, regulators and market participants will stand on the sidelines until it is 

far too late to act' to ensure reliability"-assumptions that "are not consistent with 

past actions." Id. at 64,881 (quoting Analysis Group). 116 Indeed, despite similar 

worries that past environmental regulations would jeopardize the grid, the electric 

industry has always "done an excellent job of maintaining reliability, including when it 

has had to comply with environmental rules with much shorter compliance periods 

and much less flexibility." Id. at 64,87 5. 

Nonetheless, EPA made numerous changes to the Proposal to accommodate 

stakeholders' reliability concerns, in part by incorporating within the Rule "overall 

flexibility, a long planning and implementation horizon, and a wide range of options 

for states and affected [sources]" to achieve the emission requirements. Id. at 64,874; 

see id. at 64,879. These changes ensure that, "[g]iven the different characteristics of 

116 Many such studies "assume that states, rather than developing state plans that make 
use of the wide latitude in the final rule to develop plans that are consistent with that 
state's energy sector and policies," will simply "implement the [B]uilding [B]locks in 
cookie cutter fashion." RTC 8.9, 148 (Response 7),JA_. This premise is wrong. 
I d. 
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the electric grid within each state and region," there are "many paths to meeting the 

final rule's requirements that can be taken while" maintaining grid reliability. Id. at 

64,875. 

For example, EPA modified the Rule's interim-compliance provisions 

specifically in response to PERC's and others' comments that sufficient time for 

planning and implementation is essential to ensuring reliability. Id. at 64,875 & n.867. 

These changes include: allowing states to obtain a two-year extension of their plan 

submission deadline based on a minimal showing; starting the interim-compliance 

period in 2022, not 2020; phasing in Building Block 2 requirements between 2022 and 

2029; and providing that states need meet interim-compliance milestones only "on 

average or cumulatively, as appropriate." Id. at 64,875-76,64,879. 

EPA also adopted commenters' suggestion to include a "reliability safety valve" 

in the Rule. Pet. Record Br. 42. Commenters expressed concerns that a serious, 

unforeseen event might "require immediate reliability-critical responses by system 

operators and affected [sources] that would result in unplanned or unauthorized 

emissions increases." 80 Fed. Reg. at 64,878. Accordingly, in such an emergency, the 

Rule allows a source to operate under less-stringent emission limits for up to 90 days. 

Id. at 64,878-79. If after 90 days "there is still a serious, ongoing reliability issue," the 

source may continue to operate under less-stringent emission limits for a longer 

period. Id. at 64,879. 
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Finally, Petitioners' criticism of the Model's role in assessing reliability is 

misplaced. Pet. Record Br. 41-42. EPA has used the Model for over two decades "to 

better understand power sector behavior under future business-as-usual conditions 

and to evaluate the economic and emission impacts of prospective environmental 

policies." RIA 3-1-3-2,JA __ ; accord Technical Support Document: Resource 

Adequacy and Reliability Analysis 2, EPA-HQ-OAR-2013-0602-36847,JA_. Here, 

EPA used the Model appropriately to address resource adequacy and reliability 

concerns "at a general level," while recognizing that local reliability conditions cannot 

be more specifically assessed "until the [Rule's] planning and implementation process 

provides the necessary information for reliability authorities to conduct the necessary 

analysis." RTC 8.9, 184 (Response 14),JA __ . Petitioners do not come close to 

showing that EPA's use of the Model was arbitrary and capricious. 

3. EPA adequately addressed the concerns of the Council and 
rural cooperatives. 

The record demonstrates that EPA also reasonably considered reliability 

concerns associated with the Council and rural cooperatives. Pet. Record Br. 43-47. 

a. The Council. 

EPA treated the Council as a separate region (i.e., the Texas Interconnection). 

80 Fed. Reg. at 64,739. Contrary to Petitioners' suggestion, EPA neither assumed nor 

"mandated" that Texas Interconnection sources import power from outside the 

interconnection. Pet. Record. Br. 44. Rather, EPA determined achievable emission 
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limitations based on measures that could be reliably implemented within this region. 

See, e.g., RTC 3.1.4, 129 (Response 3) ("[W]ith respect to Texas, the final rule 

calculates heat-rate improvement on an interconnection basis and thus further 

obviates commenters' concerns about direct comparisons between plants in [the 

Council] and those in other interconnections."), EPA-HQ-OAR-2013-0602-36876, 

]A __ ; Computation TSD 6 (describing EPA's regional analysis),JA_; Mitigation 

TSD 3-20, 4-6 (same),JA_, _. 

Rule compliance need not disrupt, and in fact may be incorporated in, the 

Council's economic dispatch approach, Pet. Record Br. 44. Generally, under any 

economic dispatch approach, "the system operator will dispatch an electric power 

plant that experiences an increase in its variable costs-e.g., for environmental-

compliance measures-less than it otherwise would have." Legal Mem. 139, J A __ . 

Compliance costs or limits on generation "can be factored in with fuel costs to 

determine when the unit is committed to be available, how the unit can be most 

efficiently cycled, and at what level the unit is dispatched." Id.; see also id. at 14 7 

(discussing contractual mechanisms),JA __ .117 And while sources within the Council 

may "already [be] motivated to make efficiency improvements," Pet. Record Br. 44, 

both published technical literature and EPA's analysis supported the agency's 

117 Accord, e.g., Analysis Group, EPA's Clean Power Plan: State Plans and Consumer 
Impacts 12 Ouly 2014),JA_. 
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conclusion that there is further room for improvement. Mitigation TSD 2-50 (Table 

2-8),JA_; see generally id. at 2-10-2-51,JA_.118 

Finally, the Rule neither "ignores" nor interferes with the jurisdictional scheme 

under the Federal Power Act. Pet. Record Br. 45. This Rule only establishes 

emission limitations under the CAA; it does not regulate electricity markets. Supra 

Argument I.B.S. 

b. Rural cooperatives. 

EPA also considered the reliability concerns of rural cooperatives. Pet. Record 

Br. 45-47. EPA explained how all types and sizes of covered sources in all locations, 

including rural cooperatives, feasibly can undertake the measures that constitute the 

Best System. ~ 80 Fed. Reg. at 64,796-97, 64,804-06; LegalMem. 144-47,JA_. 

The Rule allows states to "implement a broad range of approaches that recognize that 

the power sector is made up of a diverse range of companies that own and operate 

fossil fuel-fired [plants]," including rural cooperatives, "all of which are likely to have 

different ranges of opportunities to reduce [greenhouse-gas] emissions." RTC 2.5, 56 

(Response 2), J A_. 

118 EPA did find that the potential for heat-rate improvement within the Texas 
Interconnection is substantially lower than it is nationwide. Id. 2-SO,JA __ . EPA 
used the interconnection where the achievable emission rate is highest-i.e., least 
stringent-to calculate the uniform rates for all three interconnections, which 
"ensure[s] that there is 'headroom' within the [Best System] measures that provides 
greater assurance of the[ir] achievability" in each region, including Texas. 80 Fed. 
Reg. at 64,730. 
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B. EPA Reasonably Considered the Costs of the Building Blocks and 
Did Not Use the Benefit-Cost Analysis in the RIA for That 
Purpose. 

Petitioners' challenges to EPA's benefit-cost analysis are irrelevant because 

EPA did not (nor was required to) use that analysis when considering costs. As 

required by Section 111 (a) (1 ), EPA analyzed the costs of the Building Blocks 119 when 

determining the Best System and found that those costs are reasonable. Specifically, 

EPA found the Building Blocks' costs to be reasonable compared to two benchmarks: 

the costs that power plants incur to reduce other pollutants, and the COz prices that 

owners of sources use for planning purposes in their integrated resource plans. 80 

Fed. Reg. at 64,750. EPA also found that the costs were reasonable compared to 

other potential control measures, such as carbon sequestration and co-firing, "in light 

of the severity of the observed and projected climate change effects on the U.S., U.S. 

interests, and U.S. citizens, combined with [power plants'] large contribution to U.S. D 

emissions." Id. EPA explained that power plants are "by far the largest emitters of 

[greenhouse gases] among stationary sources," and that EPA "would therefore 

consider even relatively high costs-which these are not-to be reasonable." Id. at 

64,749, 64,751. Petitioners do not challenge these findings. 

119 EPA quantified the Building Blocks' costs individually and in combination. See 80 
Fed. Reg. at 64,749, 64,791, 64,801-02, 64,810-11; Mitigation TSD 2-62-2-66, 3-20-
3-21, 4-21,JA_,_,_. 
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Instead, Petitioners exclusively focus on EPA's calculation of benefits in its 

formal benefit-cost analysis. Pet. Record Br. 69-71. The Act does not require EPA to 

conduct such an analysis when determining the Best System. Portland Cement Ass'n 

v. Train, 513 F.2d 506,508 (D.C. Cir. 1975) (benefit-cost analysis not required under 

Section 111(a)(1)); cf. Michigan, 135 S. Ct. at 2711 (benefit-cost analysis not required 

under Section 112). Although EPA performed a benefit-cost analysis, which is 

included in the Rule's Regulatory Impact Analysis, it did so to comply with an 

executive order governing significant regulations. See 80 Fed. Reg. at 64,751 & n.431; 

Executive Order 12,866 § 1 (Sept. 30, 1993). 120 EPA did not use that analysis in 

determining that the costs of the Building Blocks are reasonable. 80 Fed. Reg. at 

64,751 (EPA "is not using" a "benefit-cost test (i.e., a determination of whether 

monetized benefits exceed costs)"). Thus, Petitioners' challenges to the social cost of 

carbon and other aspects of EPA's benefit-cost analysis in the Regulatory Impact 

Analysis are irrelevant. 

Petitioners' arguments also lack merit. Petitioners impermissibly rely on three 

extra-record sources, two of which post-date the Rule, to criticize EPA's use of the 

120 EPA's compliance with Executive Order 12,866 is not reviewable. See id. § 10 
("Nothing in this Executive Order shall affect any otherwise available judicial review 
of agency action. This Executive Order ... does not create any right or benefit, 
substantive or procedural, enforceable at law or equity by a party against the United 
States .... "); Air Transp. Ass'n of Am. v. FAA, 169 F.3d 1, 7 (D.C. Cir. 1999) 
(identical language in another executive order foreclosed judicial review). 
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social cost of carbon. Pet. Record Br. 69-70. As EPA explained in the Rule, 

however, "the [social cost of carbon] estimates" were developed "over many years, 

using the best science available, and with input from the public." 80 Fed. Reg. at 

64,931. The Office of Management and Budget specifically recommends that 

agencies use the social cost of carbon in their regulatory impact analyses. See, e.g., 

Technical Support Document: Technical Update of the Social Cost of Carbon for 

Regulatory Impact Analysis under Executive Order 12,866 (May 2013),JA_; 

Response to Comments: Social Cost of Carbon for Regulatory Impact Analysis under 

Executive Order 12,866 Ouly 2015),JA_. Nothing in the Act forecloses EPA's 

consideration of the social cost of carbon in a benefit-cost analysis, and EPA 

explained why the estimates account for global rather than only domestic benefits. 

RTC 8.7.2, 42-45,JA_. 

Petitioners' remaining objections are equally unfounded. Their assumption that 

the Clean Energy Incentive Program will result in 300 million additional tons of 

emissions, Pet. Record Br. 71, incorrectly conflates a theoretical regulatory maximum 

with the modeling projections used to assess emissions impacts, and ignores 

compensating reductions prior to the start of the Rule's performance period. See RIA 

4-8-4-9, JA_; see generally 80 Fed. Reg. at 64,830-32. 121 EPA projected modest 

121 EPA requested comment on early-action crediting (which is accomplished by the 
Clean Energy Incentive Program) and no commenter raised an objection regarding its 

(Footnote Continued .. .) 
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electricity price changes from the Rule, ranging from 3.2% in 2020 to no change in 

2030, and addressed the small possibility that industries might respond to those price 

increases by shifting production abroad. RIA 4-5, 5-4 (Table 5-1),JA_, _;see 

Pet. Record Br. 71. Finally, there is no evidence that the Rule could cause "30,000 

premature deaths," Pet. Record Br. 71; on the contrary, EPA estimated that the 

pollution reductions associated with the Rule will avoid up to 3,530 premature deaths 

per year by 2030. RIA 4-31 (Table 4-24),JA_. 

C. EPA Established Appropriate Subcategories. 

The Rule establishes emission guidelines for two subcategories of existing 

sources: steam units and combustion turbines, 80 Fed. Reg. at 64,760, consistent with 

EPA's new source standards, 80 Fed. Reg. at 64,543, 64,601. And contrary to 

Petitioners' argument, EPA reasonably determined that no other subcategories were 

"necessary." Pet. Record Br. 67. 

Neither the statute nor EPA's regulations "mandate" subcategorization. Id. 

EPA retains discretion to determine whether it is "appropriate" to subcategorize 

under Section 111 (d). 40 C.F.R. § 60.22(b)(5) ("The Administrator will specify 

different emission guidelines ... when ... [such] factors make subcategorization 

appropriate') (emphasis added); see Consumer Fed'n of Am. v. HHS, 83 F.3d 1497, 

relevance to EPA's benefit-cost analysis. See 79 Fed. Reg. at 34,918-19; 79 Fed. Reg. 
at 64,545-46. Therefore, Petitioners cannot do so here. 42 U.S.C. § 7607(d)(7)(B). 
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1504 (D.C. Cir. 1996) ("shall, as appropriate," does not eliminate discretion). And 

subcategorizing for lignite in a different context does not compel EPA to make the 

same determination here. See White Stallion, 748 F.3d at 1249-50 (establishing a 

subcategory in one rule does not necessitate a similar subcategory in another), rev'd 

on other grounds, Michigan, 135 S. Ct. 2699. 

EPA appropriately subcategorized for steam units and combustion turbines 

because Building Blocks 1 and 2 apply only to steam units and "all affected [sources] 

can achieve the relevant performance standard set by applying the [Best System] to 

each of theO two subcategories." RTC 1.10.3, 159 (Response 6),JA_; 80 Fed. Reg. 

at 64,760. No other factors merited additional subcategories. 80 Fed. Reg. at 64,760 

(rejecting further subcategorization, including on the basis of coal type). The 

possibility that some sources may cause unique downstream impacts by retiring

which is an economic choice not mandated by the Rule-is a red herring. States can 

"impose different emission reduction obligations on different sources," including for 

mine-mouth lignite units, so long as the overall state goals are met, id. at 64,723, and 

can avoid stranded assets by implementing, inter alia, a trading program, id. at 64,872. 

D. The Rule Does Not Impermissibly Regulate New Sources. 

Petitioners' claim that the Rule requires States to "prevent the increased 

dispatch of new units," and thereby "unlawfully subject such units ... to a state plan," 

Pet. Record Br. 65-66, is without merit. The Rule imposes no such requirement. It 

requires only that states choosing to adopt a mass-based trading program as an 
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alternative way to implement the Rule must design their plans to achieve emission 

performance equivalent to the uniform rates. 122 To do so, the state could, among other 

options, incentivize lower- or non-emitting generation or adopt state-law-only limits 

on new source emissions. 40 C.F.R. § 60.5790(b)(S). This "leakage" requirement is 

consistent with EPA's authority to offer alternative compliance options under Section 

111 (d) provided they result in emission performance meeting the requirements of the 

Rule and Section 111 (d). 

The Rule's fundamental requirement is that states develop plans to limit C02 

from existing plants by securing a degree of emission limitation, expressed in the form 

of uniform rates, that EPA determined is achievable through application of the Best 

System. Under the uniform rates, existing sources are incentivized to shift generation 

to lower or non-emitting generators, which creates emission rate credits that existing 

sources can use to lower their effective emission rate. Responding to comments 

requesting flexibility to implement the Rule through mass-based trading limits, EPA 

calculated a mass-based goal for each state as an equivalent compliance alternative to 

the uniform rates. 80 Fed. Reg. at 64,822-23. 

However, EPA recognized that sources in a mass-based trading program have 

different incentives, with different implications for overall emissions, than sources 

122 This requirement applies only to mass-based trading plans, not any other type of 
mass-based plan or any rate-based plan. 40 C.F.R. § 60.5790(b)(S). 
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with rate-based limits, and that the mass-based goal would not be equivalent if these 

incentives were not addressed. Id. at 64,823. Specifically, sources with rate-based 

limits have limited incentive to shift generation to new fossil-fuel-fired sources 

because those sources do not create emission rate credits. In contrast, sources in an 

existing-source mass-based trading program have incentives to shift generation to atry 

generator outside the program, including new fossil-fuel-fired sources, because doing 

so lowers their mass emissions, which frees up allowances they can then sell to other 

existing sources. Because shifting generation to new fossil-fuel-fired sources does not 

reduce existing plants' effective emission rates but allows emissions up to the total 

number of allowances, without provisions to protect against leakage, a state's existing 

sources would in the aggregate have a higher effective emission rate than the uniform 

rate. Under these circumstances, the mass-based trading plans would not provide 

equivalence with the uniform rates and would violate the requirements of Section 

111 (d). Id. at 64,820-21. Moreover, without provisions to protect against leakage, 

the greater incentive to shift emissions to new fossil-fuel-fired sources under 

mass-based trading plans could result in higher overall emissions (emissions from new 

sources resulting from the shifted generation plus emissions authorized by the 

allowances from existing sources) than under the uniform rates-which would again 

undermine the purpose of the Rule and Section 111 (d). 

Accordingly, the Rule requires that a state choosing a mass-based trading 

program must include measures to address such emissions "leakage," thereby 
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safeguarding an emissions performance equivalent to the uniform rates. Id. 

Furthermore, any such optional regulation of new sources will be under state, rather 

than federal, law. Id. at 64,888. Thus, such regulation would not conflict with Section 

111 's distinction between new and existing sources. 

E. The Rule Does Not Prohibit Enhanced Oil Recovery. 

While carbon sequestration is not part of the Best System, it is an option that 

sources can use, subject to reporting requirements under 40 C.F.R. Part 98, Subpart 

RR. 80 Fed. Reg. at 64,884. These requirements do not "functionally prohibitO 

facilities from using COz in enhanced oil recovery," i.e., by injecting COz into an oil 

reservoir to increase production. Pet. Record Br. 64. Rather, compliance with 

Subpart RR is of reasonable cost, does not change an oil recovery well's permitting 

status, and does not cause injected COz to be classified as waste. 80 Fed. Reg. at 

64,590, 64,591 n.490. Contrary to Petitioners' claims, "[t]here is also no a priori 

restriction on commingling COz from different sources." NSPS RTC 6.3, 6-41 

(Response 6.3-71), EPA-HQ-OAR-2013-0495-11865,JA_. 

Petitioners had adequate notice. EPA solicited comment on carbon 

sequestration and directed commenters to the new source rule for additional 

discussion. 79 Fed. Reg. at 34,876. The new source rule expressly proposed that 

injection of captured COz for enhanced oil recovery would trigger Subpart RR 

reporting. 79 Fed. Reg. at 1483. Petitioners knew this. See, e.g., UARG Comments, 

Vol. 5, No. 23, 10, EPA-HQ-OAR-2013-0602-22767 (quoting Petitioner Denbury's 
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concern with Subpart RR's effect on enhanced oil recovery operations),JA __ . And 

any perceived error is harmless. Portland Cement Ass'n v. EPA, 665 F. 3d at 192 

(finding harmless error where notice was provided in parallel rulemaking). 

VII. EPA Reasonably Calculated State-Specific Goals and Determined That 
All States Will be Able to Develop Compliant Plans. 

A. EPA Reasonably Determined That Pre-2013 Generating Facilities 
Cannot Provide Emission-Rate Credits. 

Petitioners' challenges to the December 31, 2012 cutoff for generating 

emission-rate credits, Pet. Record Br. 56-63, 82-84, are meritless. EPA calculated the 

uniform rates by applying the Best System to the amount of fossil-fuel-fired 

generation in 2012. 123 To provide flexibility, EPA calculated rate- and mass-based 

goals for each state by applying those rates to the amount of each state's steam and 

gas generation in 2012. 80 Fed. Reg. at 64,821. State plans may allow sources to 

comply with a rate-based standard by holding credits that reflect generation from 

certain low- or zero-emitting sources, such as renewable or nuclear generation. 40 

C.F.R. §§ 60.5790; 60.5800. 124 Because only facilities that commence operation or 

increase generation capacity after December 31, 2012, can be assumed to reduce 

123 EPA chose 2012 because it was a representative year for the power sector and had 
the best data for baseline emissions (with certain adjustments). 80 Fed. Reg. at 
64,814-15. No Petitioner has challenged EPA's choice of the baseline year. 

124 The limitations on which sources can generate credits are necessary only for a 
rate-based plan. In a mass-based plan, crediting of low- or zero-emitting generation is 
unnecessary; sources simply must hold allowances equal to their total emissions 
during a compliance period. 40 C.F.R. §§ 60.5790(b); 60.5825(a). 
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fossil-fuel-fired emissions from the baseline level, only such facilities are eligible to 

generate credits for rate-based compliance. Id. at§ 60.5800(a)(1); 80 Fed. Reg. at 

64,737, 64,814, 64,896-97. 

Moreover, if pre-2013 measures reduced fossil-fuel emissions, such reductions 

have already been accounted for in the baseline, and cannot logically be credited as 

reductions from baseline emissions. 125 In fact, the pre-2013 emission reductions can 

be beneficial to utilities and the states because they may need to make fewer additional 

reductions to meet the uniform rates or state goals. For example, North Carolina's 

Clean Smokestacks Act required sources in the state to reduce sulfur dioxide and 

nitrogen oxides emissions to reduce ozone and particulate matter pollution. Pet. 

Record Br. 82-84; see http:// daq.state.nc.us/ news/leg/ cleanstacks.shtml. That 

sources chose to comply with those requirements by replacing their fossil-fueled-fired 

generation with cleaner generation put the state in a better position to comply with 

the Rule's requirements. 80 Fed. Reg. at 64,897. However, those pre-2013 reductions 

do not reduce emissions from the 2012 baseline, and there is no basis for granting 

them credits. 

125 Facilities that commenced operation during 2012 also reduce the baseline in 
accordance with the amount of fossil generation they replaced during 2012, and 
crediting is unwarranted. 80 Fed. Reg. at 64,815. Such facilities also contribute to 
reduced emissions. 
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Petitioners ignore this fundamental logical flaw in their argument and none of 

Petitioners' arguments demonstrates that EPA's determination was arbitrary or 

capricious. First, Petitioners generically argue that EPA "ignored" various existing 

sources of electric generation as compliance options. Pet. Record Br. 56-58. 

However, EPA explained why it is inappropriate to issue credits for generation 

already accounted for in the baseline. EPA accounted for fluctuations in hydropower 

generation due to changing weather by adjusting the baseline for states with high 

percentages of hydropower. 80 Fed. Reg. at 64,815; Computation TSD, Appendix 7, 

]A __ . EPA also discussed the role of generation by nuclear plants and 

waste-to-energy facilities. 80 Fed. Reg. at 64,899-900, 64,901-02. Petitioners do not 

address these facts and do not specify in what way (other than allowing credits for 

pre-2013 generation) they believe EPA should have considered these facilities. 

Petitioners' second argument, that the Rule "discriminates" against or 

"punishes" states or utilities that had high levels of non-fossil-fuel generation before 

2013, Pet. Record Br. 58-63, 82-84, is also meritless. All states and facilities are 

treated the same and have the same cutoff date. Petitioners provide no explanation of 

why units already in operation in 2012, and thus already reflected in the generation 

and emissions baseline, should be able to generate credits representing emission 

reductions from the 2012level. Furthermore, the pre-2013 renewable and nuclear 

facilities cited by Petitioners, Pet. Record Br. 59, 62-63, were constructed either to 

meet increasing demand or to replace demand previously met by fossil-fuel-fired 
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plants. In either case, if that demand had instead been met by continuing or increased 

fossil-fuel generation, those states would now have significantly higher baselines and 

their sources would now need to achieve correspondingly greater emission reductions. 

80 Fed. Reg. at 64,737. 

Thus, rather than being discriminated against or punished, states in which 

larger amounts of non-fossil generation were in place prior to 2013 have to make a 

smaller effort now to meet the Rule's requirements. Petitioners provide no record 

support, nor any other factual support, for their assertion that pre-2013 renewable 

sources will cease operating if they cannot generate emission credits. Pet. Record Br. 

60. Nor do Petitioners address the fact that utilities have an incentive to keep such 

renewable generation in operation, whether credited or not, because it contributes to 

sources' ability to meet their emission standards. Petitioners provide no evidence that 

the value of credits would be large enough to justify the capital cost of replacing 

existing renewable generation that is currently operating and economically viable. To 

the contrary, EPA found that renewable generation, once installed, remains 

competitive, 80 Fed. Reg. at 64,805; that programs that incentivize existing renewable 

generation will likely continue to be robust, id. at 64,803; and that all low-carbon 

generation contributes toward meeting the Rule's emission-performance levels, and 

thus has an incentive to remain in operation under the Rule, id. at 64,897. 

Petitioners' claims regarding waste-to-energy facilities, Pet. Record Br. 60-62, as 

well as North Carolina's claims, id. at 82-84, are based almost exclusively on 

167 

ED_000738_00004041-00198 



non-record evidence, and thus are not properly before the Court. 42 U.S.C. 

§ 7607(d)(7). Regardless, waste-to-energy facilities in operation during the baseline 

year do not reduce emissions from the baseline, and thus there is no basis for granting 

them credits. 80 Fed. Reg. at 64,899-900. EPA's rationale for crediting only the 

biogenic portion of a post-2012 facility's throughput is also self-evident. While the 

biogenic portion may meet the Rule's qualified biomass requirements and thus help 

control increases of atmospheric-COzlevels, id. at 64,757, 64,899, burning the 

anthropogenic portion (e.g., plastics), emits fossil-based COz. Id. at 64,900. Because 

combusting anthropogenic wastes increases, rather than controls, atmospheric-COz 

levels, there is no basis for granting it credits. 

B. EPA Reasonably Calculated Wisconsin's Baseline Emissions. 

Petitioners allege, Pet. Record Br. 72-73, that EPA "improperly" declined to 

adjust Wisconsin's 2012 baseline to reflect the 2013 retirement of the Kewaunee 

nuclear plant. In fact, EPA consistently and reasonably excluded adjustments for all 

retirements occurring after the 2012 baseline year-including both zero-emitting 

nuclear plants, like Kewaunee, and high-emitting facilities like coal-fired plants. As 

EPA explained, it chose 2012 because it "was the most recent data year for which 

complete data were available when the EPA undertook analysis for the [Proposal] and 

it reflected actual peiformance at the state level." 80 Fed. Reg. at 64,814 (emphasis 

added). While EPA did make particular adjustments to reflect unique circumstances 

in that baseline year, as it did for Minnesota, EPA concluded that the historical, 
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"objective" nature of the baseline year, id., would be undermined by additional 

adjustments based on uncertain projections of grid response to fleet turnover. 

Computation TSD 7,JA_. 

Accordingly, EPA uniformly rejected adjustments based on unit retirements 

after the baseline year. See 80 Fed. Reg. at 64,813 n.741. "Even where fleet turnover 

is certain," like in Wisconsin's case, "the impact of that retirement is not." 

Computation TSD 7 (emphasis added),JA_; see RTC 4.5, 25-26 (Response 24, 

addressing Kewaunee plant closure), JA __ . Attempting to determine whether, in an 

interconnected system, generation was replaced by non-emitting or fossil-fuel-fired 

sources, by in- or out-of-state generation, or not replaced at all, would "begin to shift 

the baseline from a historical-data informed baseline to a projection-informed 

baseline." 126 Computation TSD 7,JA __ . EPA reasonably declined to engage in 

such speculation, whether for nuclear retirements or coal retirements. In any event, 

given the extensive flexibility in the Rule, Wisconsin's state-specific goals are 

reasonable and achievable. 

126 This speculative exercise is demonstrated by Wisconsin's own comment, which 
offered four distinct proposals for the assumed mix of replacement generation. 
Wisconsin Dep't of Natural Res. Comment 49-52, EPA-HQ-OAR-2013-0602-23541, 
]A_. 
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C. The Rule Will Not Cause Particular Harm to Utah. 

Petitioners assert that EPA is "unfairly penalizing Utah" by not adjusting its 

baseline to account for a 2012 outage at the Intermountain Power Project. Pet. 

Record Br. 77-79. EPA did make adjustments to the baseline for outlier events 

causing exceptional distortions in the baseline year; for outages, an adjustment was 

made where: (1) the outage constituted a more than 75% reduction in the unit's "heat 

input" (the total energy potential of the feedstock fuel); and (2) the unit represented 

more than 10% of the state's total "heat input" (i.e., all fossil generation). See 

Computation TSD Appendix 7,JA_; 80 Fed. Reg. at 64,814-15. 

However, Intermountain's outage failed to meet the first criterion, as it resulted 

in only a 35% reduction as compared to a 2014 benchmark year. See Unit Outage 

Criteria Sheet, Rows 1924-25, EPA-HQ-OAR-2013-0602-36848,JA_. Petitioners 

do not challenge the reasonableness of EPA's adjustment criteria for unit outages, or 

the factual basis for EPA's determination that the criteria were not met. Pet. Record. 

Br. 78-79. Petitioners also fail to support with record evidence their claim that "Utah 

plants were not deployed to make up the shortfall." See Intermountain Power 

Agency Comments 6, EPA-HQ-OAR-2013-0602-24053,JA_, cited in Pet. Record 

Br. 78. 

Petitioners separately assert that Utah cannot increase gas generation because it 

agreed in a state implementation plan for another pollutant that it would "run its gas 

units at lower (moderate) capacities." Pet. Record Br. 79. This argument is barred 
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because it was not raised during public comment. See 42 U.S.C. § 7607(d)(7)(B). 

Rather, Utah commented that its four gas-fired plants "are permitted-and not 

constrained ry existing State Implementation Plans -to operate at the levels envisioned by 

EPA." State of Utah Comments 15 (emphasis added), EPA-HQ-OAR-2013-0602-

23100, ]A __ . Petitioners now rely on information outside the record, which cannot 

be considered on judicial review. See Pet. Record Br. 79-80; 42 U.S.C. § 

7607(d)(7)(A). 

In any event, Petitioners' assertion that the Rule will jeopardize public health 

and welfare in areas near gas-fired plants is unsubstantiated. States have flexibility in 

establishing gas-fired plants' emission rates-and sources have flexibility in 

implementing them-to avoid such concerns. See 80 Fed. Reg. at 64,783, 64,801. 

Utah has not established that its sources are unable to forgo increasing generation at 

gas-fired plants and achieve reductions through the other Building Blocks, alternative 

emission-reduction measures, or emission-credit trading. Id. at 64,730, 64,732, 

64,736. 

D. EPA Properly Considered Wyoming's Circumstances. 

Petitioners Wyoming and North Dakota contend that EPA ignored 

"difficulties for Wyoming in developing renewables in the protected sage grouse 

corridor" and that EPA should have consulted with the Fish and Wildlife Service 

under the Endangered Species Act ("ESA"), 16 U.S.C. § 1536(a)(2), to "avoid these 

difficulties." Pet. Record Br. 75-76. This argument fails for two independent reasons. 
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First, consultation is required only if an agency concludes that its action "may 

affect" a species listed as threatened or endangered; if the agency determines that its 

action will have no effect on a listed species or its critical habitat, ESA consultation is 

not triggered. 50 C.F.R. § 402.14(a); Ctr. For Biological Diversity v. U.S. Dep't of the 

Interior, 563 F.3d 466,474-75 (D.C. Cir. 2009). Because the sage grouse is not listed, 

80 Fed. Reg. 59,858 (Oct. 2, 2015), any difficulties Wyoming might face in developing 

sage grouse habitat could not trigger ESA consultation. 

Second, EPA reasonably determined that ESA consultation was not triggered 

because issuing the Rule has no direct or indirect effects on listed species. 80 Fed. 

Reg. at 64,925-27. The Rule provides the states (or EPA, as necessary) with 

considerable discretion in developing implementation plans, and does not authorize 

or require any on-the-ground action affecting listed species. Id. at 64,926-27, 64,710. 

ESA consultation is not triggered in these circumstances. See Ctr. For Biological 

Diversity, 563 F.3d at 483. 127 

Wyoming's remaining contentions are also unavailing. As described in 

Argument V.A, Building Block 1 accounts for variations among individual units, and 

127 Nor does the Rule resemble the "past agency actionO" cited by Petitioners. Pet. 
Record Br. 76-77. There, agencies intending to authorize new wind projects 
predetermined siting and operating criteria to obviate project-specific ESA review. 80 
Fed. Reg. 24,914 (M:ay 1, 2015). In contrast, EPA's Rule does not (and could not) 
predetermine how wind projects should be sited or operated, and the extent to which 
a plan may rely on wind projects is speculative. See 80 Fed. Reg. at 64,926. 
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has not "ignored" the particular features ofWyoming's fleet. See Pet. Record Br. 75. 

Moreover, the Rule incorporates significant compliance flexibility and does not 

mandate the application of the Building Blocks. See 80 Fed. Reg. at 64,816. Nor has 

the Rule "disproportionately" affected Wyoming. See Pet. Record Br. 7 5. EPA's 

regional approach in fact reduces disparities among states. 80 Fed. Reg. at 64,736-37, 

64,742; see supra Argument IV.A. 

E. Utah's and Arizona's Concerns Regarding Tribal Lands Are Purely 
Speculative. 

Utah's and Arizona's claims regarding sources on tribal lands, Pet. Record Br. 

73-75, are not properly before the Court because they are speculative, and thus not 

ripe. Nor is there any support for any more general claim that EPA should have 

permitted trading between rate- and mass-based states. Both states assert that they 

may have a problem if EPA finalizes its proposed federal plan for specific power 

plants in tribal jurisdictions and if that plan is mass-based while the state's plan is 

rate-based (or vice versa). However, EPA's plan is not yet final and neither state plan 

exists yet. Furthermore, the states do not explain why they could not meet their goals 

in light of the Rule's flexibilities, or why, if they needed to coordinate with EPA or the 

tribes, they would not be able to do so. 80 Fed. Reg. at 64,897-98. 

Moreover, Petitioners' attempt to compare EPA's calculation of mass-based 

goals to the establishment of a hybrid mass- and rate-based trading program is 

specious. The former is a one-time mathematical exercise. Id. at 64,822. The latter is 
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an unexplained suggestion that EPA should allow the interchangeable use of different 

types of compliance instruments without any record basis as to how it could function, 

much less how it would maintain the emission-performance integrity of interstate 

trading. Id. at 64,839. 

CONCLUSION 

For the foregoing reasons, the petitions for review should be denied. 
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To: 'Joseph Goffman·i-·-Pe-rs-o-naT·Fi-ri~acy-·1 
From: Goffman, Joseph·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·' 
Sent: Tue 4/5/2016 11 :23:35 PM 
Subject: Oil and Gas NSPS 2060_AS30 Final Rule_20160401_clean upload 
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To: 
From: 

Joseph Goffmani-·-·Pe.rsoii-afPr-ivacy-·-·i 
Gottman, Josepn-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-

Sent: Sat 4/2/2016 7:50:11 PM 
Subject: Fwd: Additional materials for Monday 

- Joseph Goffman 
Sent from my iPhone 

Begin forwarded message: 

From: "Stewart, Lori" 
Date: April 1, 2016 at 4:24:38 PM EDT 
To: "McCabe, Janet" 
Cc: "Cyran, Carissa" 

Joseph" 
Subject: Additional materials for Monday 

"Jones, Marlene" 
"Goffman, 

Janet, here are some materials that weren't ready before you left. First, are the roll-out documents 
for Monday's Climate and Health WH event: 

Second, are numerous files on for the pre-brief on Monday for the Moving Forward Network 

meeting (on Tuesday). OTAQ and OAQPS had input on the Background/talker document (last in 
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list). We'll print these for Monday. 
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Charles Lee 
Deputy Associate Administrator for Environmental Justice 
Environmental Protection Agency 
1200 Pennsylvania Avenue, N.W. 
Washington, DC 20460 

7/14/2015 

Re: Draft EJ 2020 Action Agenda Framework Comment Letter 

Dear Mr. Lee: 

The Moving Forward Network (the Network) thanks the Environmental Protection 

Agency (EPA) for the opportunity to provide comments on EPA's Draft EJ 2020 Framework, and 

for extending the deadline for us to do so. We also thank you for providing a webinar on the 

Draft EJ 2020 Framework to our members, and for EPA's recent release ofEJ Screen-an 

important tool for identifying localized cumulative impacts. 

The Moving Forward Network is a national coalition of community-based organizations, 

advocates, scientists, researchers, faith-based organizations, and others committed to reducing 

the public health harms our country's freight transportation system creates. The Network is 

comprised of approximately 3 8 organizations and academics in 18 states, including New York, 

New Jersey, California, Illinois, Kansas and Texas, where large ports, rail yards and other freight 

corridors reside. Importantly, Network members include individuals who live in and work 

directly with environmental justice communities. Accordingly, the Network has a personal stake 

in how EPA develops its EJ 2020 plan, and makes the following recommendations: 

1. EJ 2020 should identify reducing air pollution from the national freight 
transportation system (e.g., ports, rail yards, busy truck corridors and distribution 
centers) as a top priority 

The Draft Framework (section III.C) requests input on "critical nationwide program areas 
that matter to overburdened communities on which [EPA] should focus national attention." 
Freight-related air pollution meets this standard. Diesel emissions from our freight system 
present a national environmental justice crisis. 

Nearly a decade ago, EPA recognized that more than 13 million people (3. 5 million of 
whom are children) live near major marine ports or rail yards, and that these individuals are 
disproportionately low-income communities of color and susceptible to increased health risks 
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from air pollution. 1 These figures do not include the approximately 45 million individuals who 
live within 300 feet of a highway2 or close to large distribution centers where diesel emission 
sources congregate. Moreover, these facilities and corridors are expected to expand in the 
coming decades, potentially affecting even more individuals, and contributing to violations of 
clean air standards and creating toxic hot spots. The U.S. Army Corps of Engineers estimates 
that "imports [are] expected to grow more than fourfold and exports expected to grow more than 
sevenfold over the next 30 years."3 Ports and industries are investing billions to expand their 
infrastructure to accommodate this expected growth. 4 

Conventional cargo movement relies on diesel powered ships, trucks and trains that emit 
dangerous particulate matter (PM) and nitrogen oxides, exposure to which results in a wide range 
of adverse health effects, including increased rates of asthma, cardiovascular disease, heart 

1 Office of Transportation and Air Quality (OTAQ), U.S. Environmental Protection Agency (EPA) (2008, March). 
Regulatory Impact Analysis: Control of Emissions of Air Pollution from Locomotive Engines and Marine 
Compression Ignition Engines Less than 30 Liters Per Cylinder, EPA420-R-08-001, p. 2-57. Retrieved from http:// 
www.regulations.gov/#!documentDetail;D=EPA-HQ-OAR-2003-0190-0938. 

2 See Office of Transportation and Air Quality (OTAQ), EPA (2015, May 22).Near Roadway Air Pollution and 
Health. Retrieved from http://www.epa.gov/otaq/nearroadway.htm. 

3 Institute for Water Resources, U.S. Army Corps of Engineers (Army Corps) (2012, June 20). U.S. Port and Inland 
Waterways Modernization: Preparing for Post-Panamax Vessels, p. iii. Retrieved from http:// 
www. i wr. us ace. army .mil/Portals/7 0/ docs/portswaterways/rpt/ 
June_ 20 _ U.S._Port_ and _Inland_ Waterways _Preparing_ for _Post_Panamax _Vessels. pdf. 

4 Ibid, p. xvi. 
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attacks, strokes, premature death, low birth weight, and premature birth. 5 In June 2012, the 
International Agency for Research on Cancer, a part of the World Health Organization, classified 
diesel engine exhaust as carcinogenic to humans after determining that there was "sufficient 
evidence that exposure is associated with an increased risk for lung cancer."6 Moreover, major 
freight operations are happening in counties that already violate federal clean air standards. The 
American Association of Port Authorities has identified nearly 40 U.S. ports that reside in 
counties that are in non-attainment of federal ozone and PM 2.5 standards. 7 

In addition to posing a nationwide environmental justice problem, air pollution from 
freight operations would greatly benefit from comprehensive national solutions. EPA is uniquely 
positioned to adopt standards that will benefit all communities near freight facilities. 
Furthermore, while some states and ports have undertaken meaningful diesel reduction measures, 
emissions standards for heavy duty trucks, marine vessels and locomotives often remain outside 
the legal authority of states and ports. National standards, therefore, are critical to achieving 

5 Kuenzli, N., Jerrett, M., Mack, W.J., Beckennan, B., LaBree, L., Gilliland, F., Thomas, D., and Hodis, H.N. 
(2005). Ambient Air Pollution and Atherosclerosis in Los Angeles. Environmental Health Perspective, 113, p. 
201-206; Miller, K.A., Siscovick, D.S., Sheppard, L., Shepherd, K., Sullivan, J.H., Anderson, G.L., and Kaufman, 
J.D. (2007). Long-term Exposure to Air Pollution and Incidence of Cardiovascular Events in Women. New England 
Journal of Medicine 1(356), p. 447-458; Hoffman, B., Moebus, S., Mohlenkamp, S., Stang, A., Lehman, N., 
Dragano, D., Schmermund, A., Memmesheimer, M., Mann, K., Erbel, R. and Jockel, K.H. (2007). Residential 
Exposure to Traffic Is Associated With Coronary Atherosclerosis. Circulation, published online. DOl: 10.1161 I 
CIRCULATIONAHA.107693622; Pope, C.A., Muhlestein, J.B., May, H.T., Renlund, D.G., Anderson, J.L., and 
Home, B.D. (2006). Ischemic Heart Disease Events Triggered by Short-tenn Exposure to Fine Particulate Air 
Pollution. Circulation, 114, p. 2443-2448; Schwartz, J., Slater, D., Larson, T.V., Person, W.E. and Koenig, J.Q. 
(1993). Particulate Air Pollution and Hospital Emergency Room Visits for Asthma in Seattle.American Review of 
Respiratory Disease, 147, p. 826-831; Jerrett, M., Burnett, R.T., Ma, R., Pope, C.A., Krewski, D., Newbold, K.B., 
Thurston, G., Shi, Y., Finkelstein, N., Calle, E.E. and Thun, M.J. (2005). Spatial Analysis of Air Pollution and 
Mortality in Los Angeles. Epidemiology, 16, p. 727-736; Mustafic, H., Jabre, P ., Caussin, C., Murad, M.H., 
Escolano, S., Tafflet, M., Perier, M.C., Marijon, E., Vernerey, D., Empana, J.P. and Jouven, X. (2012). Main Air 
Pollutants and Myocardial Infarction: A Systematic Review and Meta-analysis. Journal of the American Medical 
Association. All Rights Reserved. (JAMA),307(7), p. 713-721; Wellenius, G.A., Burger, M.R., Coull, B.A., Schwartz, 
1., Suh, H.H., Koutrakis, P., Schlaug, G., Gold, D.R. and Mittleman, M.A. (2012). Ambient Air Pollution and the 
Risk of Acute Ischemic Stroke. Archives of Internal Medicine, 172(3), p. 229-234; Bay Area Air Quality 
Management District (2012, August). Understanding Particulate Matter: Protecting Public Health in the San 
Francisco Bay Area, Draft. Retrieved from http://www.baaqmd.gov/~/media/Files/Planning%20and%20Research/ 
Plans/PM%20Planning/UnderstandingPM_Draft_Aug%2023.ashx; Ritz, B., Wilhelm, M. and Zhao, Y. (2000). Air 
Pollution and Infant Death in Southern California, 1989-2000. Pediatrics, 118, p. 493-502; Ritz, B., and Wilhelm, 
M. (2003). Residential Proximity to Traffic and Adverse Birth Outcomes in Los Angeles County, California, 1994-
1996. Environmental Health Perspectives, 111, p. 207-216; Wilhelm, M., and Ritz, B (2005). Local Variations in CO 
and Particulate Air Pollution and Adverse Birth Outcomes in Los Angeles County, California, USA. Environmental 
Health Perspectives, 113, p. 1212-1221. 

6 International Agency for Research on Cancer (IARC), World Health Organization (WHO) (2012, June 12). !ARC: 
diesel engine exhaust carcinogenic, p. 1. Retrieved from http://www.iarc.fr/en/media-centre/pr/2012/pdfs/ 
pr213 _ E.pdf. 

7 American Association of Port Authorities (AAPA) (2013).Port Communities in Non-Attainment Areas for National 
Ambient Air Quality Standards. Retrieved from http://www.aapa-ports.org/Issues/content.cfm?ItemNumber=1278. 
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demonstrable improvements in air quality across the entire country and throughout the national 
freight system. 

2. EPA can achieve its EJ 2020 Framework goals by identifying freight-related air 
pollution as a top priority and undertaking specific actions to curb those emissions 

The Draft Framework articulates the following three goals: (1) deepen environmental 

justice practice within EPA programs to improve the health and environment of overburdened 

communities; (2) collaborate with partners to expand our impact within overburdened 

communities; and (3) demonstrate progress on outcomes that matter to overburdened 

communities. The Network supports each of these goals. The following actions will help EPA 

achieve each of them within the context of reducing air pollution from the freight transportation 

system; 

• After identifying freight-related air pollution as a priority in EJ 2020, EPA should direct 
each of its ten regions to identify and prioritize actions in communities maximally 
exposed to or affected by goods movement-related facilities and activities. EPA's EJ 
Screen, a review of recent scientific literature on diesel exhaust, and collaboration with 
community partners will be key to this process. 

• EPA should foster regular meetings in each region with environmental justice 
communities adversely affected by freight-related air pollution, and identify short-term 
and long-term goals that address the unique needs of each community while aiming to 
clean-up the freight system as a whole. 

• EPA should expeditiously begin the rulemaking process for regulations that will directly 
reduce emissions from goods movement sources, including but not limited to new engine 
standards for locomotives, heavy-duty trucks, ocean-going vessels and cruise ship 
terminals. These standards should require the development and widespread use of zero
emission technologies. 

• EPA should ensure states are effectively addressing freight pollution in their state 
implementation plans (SIPs). In non-attainment regions heavily impacted by freight 
emissions, EPA must ensure that SIPs include all reasonably available control measures 
for freight sources. 

• EPA should issue guidance on diesel emission reduction measures for freight sources to 
facilitate the development and use of zero-emission technologies, and underscore the 
importance of reducing such emissions in connection with addressing pollution in 
nonattainment areas. 

• EPA should advocate for environmental justice, mitigation and transparency in the 
permitting process (e.g., NEPA process) for major freight infrastructure projects, 
especially for those projects proposed in communities identified as already 
disproportionately impacted by freight and/or in nonattainment areas. 
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Over the course of the next year, the Network will be expanding upon each of these 

recommendations because of the vital importance of these public health threats facing millions 

throughout the nation. Our hope is to forge a long-term partnership with the Agency to tackle 

freight pollution once and for all. EJ 2020 provides a ripe opportunity to solidify this 

partnership. 

Thank you for considering our comments. If you have any questions, please contact 

Angelo Logan at alogan@oxy.edu or (213) 258-5157. 

Sincerely, 

Angelo Logan 

Moving Forward Network 

Melissa Lin Perrella 

Natural Resource Defense Council 

Deborah Kim Gaddy 

Clean Water Action (NJ) 

Jesse Marquez 

Coalition for a Safe Environment 

Juan Parras 

Texas Environmental Justice Advocacy Services 

Eric Kirkendall 

Diesel Health Project, Inc. 

Jesse N. Marquez 

Coalition for a Safe Environment 

Bruce Strouble 

Citizens for a Sustainable Future, Inc. 

Andrea Hricko, MPH 
Keck School of Medicine of University of Southern California 
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Adrian Martinez 

Earth justice 

Martha Matsuoka 

Urban & Environmental Policy Institute 

Occidental College 

David Bensman 

Rutgers University School of Management & Labor 

Joel Ervice 

Regional Asthma Management & Prevention (RAMP) 

Howard Page 

Steps Coalition 

Skip Mikell 

Charleston Community Research to Action Board 

Humberto Lugo 

Comite Civico Del Valle, Inc. 

Mark Lopez 

East Yard Communities for Environmental Justice 

Adrian Shelley 

Air Alliance Houston 

Sylvia Betancourt 

Long Beach Alliance for Children with Asthma 

Ana Baptista 

The New School 

Margaret Gordon 

West Oakland Environmental Indicators Project 

Penny Newman 

Center for Community Action and Environmental Justice 
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Vern ell Cutter 

Georgia Research Environmental Economic Network, Inc. 

Jessica Hendricks 

Global Community Monitor 

Gisele Fong 

End Oil, Inc. 

Rev. Earl W. Koteen 

Sunflower Alliance 

Saleem Chapman 

Clean Air Council 

Joseph Della Fave 

Ironbound Community Corporation 

Amy Goldsmith 

Coalition for Healthy Ports 

Rebecca Saldana 

Puget Sound Sage 

MFN Allies: 

Fernando Losada 

National Nurses United 

DonAnair 

Union of Concerned Scientists 

Omar Muhammad 

Low Country Alliance for Model Communities 

Denny Larson 

Community Science Center 
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Bahram Fazeli 

Communities for a Better Environment 

Drew Wood 

California Kids IAQ 

Ricardo Pulido 

Community Dreams 

Pastor Alfred Carrillo 

Apostolic Faith Center 

cc: Matthew Tejada 
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··-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·· 

To: 
From: 

Joseph Gottman! Personal Privacy ! 
Gottman, Josep~·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-; 

Sent: Sat 4/2/2016 7:49:37 PM 
Subject: Fwd: Additional materials for Monday 

- Joseph Goffman 
Sent from my iPhone 

Begin forwarded message: 

From: "Cyran, Carissa" 
Date: April 1, 2016 at 5:07:05 PM EDT 
To: "Stewart, Lori" 
Cc: "Jones, Marlene" 

Hello, Janet, 

Attached are two more documents for the climate assessment report. 

From: Stewart, Lori 
Sent: Friday, April 01, 2016 4:25 PM 

To: McCabe, Janet -~===.!..!..::::.::.=..==~-
Jones, Marlene -~~::.:..!.!.='-'-"'-'-'=:...::::..J::=.:.~:~- Drinkard, 

Andrea Gottman, Joseph 
Subject: Additional materials for Monday 

Janet, here are some materials that weren't ready before you left. First, are the roll-out documents 
for Monday's Climate and Health WH event: 

«File: GM_Quick_Facts_C&H_3.31.16.docx » «File: GM_QAs_C&H_3 3116_Final.docx » « 
File: GM MEMO C&H 3 3114v7 FINAL.DOCX » - - - -

Second, are numerous files on for the pre-brief on Monday for the Moving Forward Network 
meeting (on Tuesday). OTAQ and OAQPS had input on the Background/talker document (last in 
list). We'll print these for Monday. 
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«File: GM Briefing Memo for MFN meeting on 5April2016.docx » «File: EJ 2020 MFN 

Comment Letter. pdf» «File: MFN Getting to Zero Policy Brief. pdf» «File: MFN MSTRS Letter 

11.30.15.pdf » «File: Sen. Booker Goods Movement Letter to Administrator McCarthy_l 20 

16.pdf >> « File: Congressional Goods Movement Letter to Administrator 2.09.2016.pdf >> « 
File: MFN McCarthy Meeting Package040116.pdf » «File: Background and TPs for GM for MFN 
.docx >> 
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TALKING POINTS FOR EMBARGOED PRESS BRIEFING; OPENING FIRESIDE CHAT 
IMPACTS OF CLIMATE CHANGE ON HUMAN HEALTH IN THE U.S: A SCIENTIFIC ASSESSMENT 

Apri/4, 2016; 10:30 a.m. and 2:00p.m. 

• It's National Public Health week, and the public health case for climate action is compelling beyond 
words. This isn't just about glaciers and polar bears. It's about the health of our families and kids. 

• To protect ourselves and future generations, we need to understand the health impacts of climate 
changes that are already happening, and those we expect down the road. 

• That's what this Assessment, called for in the President's Climate Action Plan, gives us- the most 
comprehensive scientific foundation ever generated about how climate change is affecting health. 

• It will help health officials, decision makers, doctors, parents, families- and the EPA- prepare for a 
healthier future. And at the same time, it sends a clear market signal about the need for innovation and 
investments in solutions. 

• So this report should be a wakeup call. It says that climate change endangers our health by affecting 
our food and water sources, the air we breathe, and the weather we experience. 

• It will exacerbate certain health threats that already exist- while also creating new ones. Without 
serious action, it could: 

o Lead to thousands to tens of thousands more premature heat-related deaths in the 
summertime by the end of this century. 

o Increase air pollutants from wildfire and extend the season for airborne 
allergens-negatively impacting individuals with respiratory problems like asthma. 

o Increase temperature, humidity, & season length -which can increase growth of food-borne 
pathogens such as Salmonella, increasing risk of exposure and infection. 

o Result in more heavy precipitation events and more flooding, threatening our water quality 

o Make it harder to reduce ground-level ozone pollution as our atmosphere warms- potentially 
back-tracking critical steps forward EPA has taken to protect people. 

• The bottom line is: climate change is a matter of health and safety for every single American. 

• The 2014 National Climate Assessment confirmed that climate change is affecting every part of our 
country. This report confirms that it's posing very real health risks to every person in our country. 

• The good news is: EPA is taking action. 

o We're working with states that choose to keep building strategies for the Clean Power Plan. 

• In the U.S., 1 in 10 kids suffers from asthma. And carbon pollution from power plants comes 
packaged with dangerous pollutants that put our kids and families at even greater risk. 

• Along with six years of concerted effort by the Obama Administration- The cuts to smog and 
soot that come along with carbon pollution reductions from Clean Power Plan will bring major 
health benefits for American families. 

Page 1 of 3 
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o We're cutting harmful methane emissions through our newly launched voluntary Methane 
Challenge program, and through regulations for both new and existing sources. 

o We're working to reduce HFC's at home and abroad-EPA announced a proposed rule just last 
week to phase out certain HFCs and expand the list of climate-friendly alternatives-and we 
continue to collaborate with our global partners on that topic. 

o We're leading work with our global partners to implement the Paris Agreement. 

• And we are seeing momentum: the U.S. solar industry is creating jobs 10 times faster than the rest of 
the economy. Renewable energy costs have plummeted. Wind is becoming a bigger force in delivering 
energy than ever before. And we have long-term extensions of the renewable energy tax credit. 

• Acting on climate is a win for public health and it's our moral responsibility. 

Key Topics: 

AIR: 
• Air quality can suffer when the climate warms. Warmer temperatures can increase the 

frequency of days with unhealthy levels of ground-level ozone, a harmful air pollutant, and a 
component in smog. 

• Kids are among the most at-risk from ground level ozone pollution because their lungs are 
still developing, they breathe more per pound of body weight than adults, and they spend more 
time outside than adults-at least we hope they do. 

WATER: 
• We're seeing changes in the amount, timing, form, and intensity of precipitation that are 

quite startling. We see it in the Southwest, in coastal areas, and over all the regions. 

• We see changes in precipitation patterns, and the intensity and timing of storms. And all that 
means, we need to really be re-thinking what we need to do to manage our water sources. 

• In some places, we see droughts that are severely depleting local water systems. 

• In others, there are combined sewer overflow issues from rising water levels and major 
rainstorm events. 

• That's why last year, EPA launched the Water Infrastructure and Resiliency Finance Center. 
It's an opportunity for us to look at how we finance improvements that are more creative to address 
the issues that are necessary to invest in to keep people healthy and safe. 

VULNERABLE COMMUNITIES: 
• Too often vulnerable communities bear the brunt of pollution impacts. 

• Too often, these are low income and minority communities that lack the resources and the 
investments they need to do something about it. 

• Too often, these are places facing other underlying challenges: where access to health care 
facilities may already be limited, where water infrastructure is already half a century old or more, 
where there are more families living near the fence line of a refinery or chemical plant. 

Page 2 of 3 
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• When you put climate change on top of those underlying issues, many communities are fighting an 
uphill battle. We need to do more to empower them and find ways to invest. 

Page 3 of 3 
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The Strengthening Case for Why Climate Change Threatens Human Health 

Summary: Climate change-driven by human emissions of greenhouse gases--threatens public 
health and this threat will grow as climate change progresses. 

Authors: John Holdren, Gina McCarthy, Vivek Murthy, and Kathryn Sullivan 

Climate change poses risks to human health through many pathways, some more obvious than 
others. Rising greenhouse-gas concentrations, driven by human activities, result in increases in 
temperature, changes in precipitation, increases in the frequency and intensity of some extreme 
weather events, and rising sea levels. These climate-change impacts endanger our health by 
affecting our food and water sources, the air we breathe, the weather we experience, and our 
interactions with the built and natural environments. As the climate continues to change, the 
risks to human health continue to grow. 

Today, building on the President's ~~!JS!I~!!l!!~~~~~l!h-u 
new assessment of a growing health threat: ~~~==-=--=cc===-=-:_:~=~'-'-"~=:.;~==.:-

found that "every American is vulnerable to 
the health impacts associated with climate change." Drawing from decades of advances in the 
physical science of climate change, the report strengthens our understanding of the significant 
threat that climate change poses to the health of all Americans, and highlights factors that make 
some individuals and communities particularly vulnerable. 

Among the new assessment's specific findings is the projection that, based on present-day 
sensitivity to an increase of thousands to tens of thousands of premature heat-related 
deaths in the summer is expected each year as a result of climate change by the end of the 
century. Extreme heat poses a particular risk for children, the elderly, disadvantaged and 
socially isolated groups, and even people taking some prescription drugs that may impair the 
body's ability to regulate temperature. 

Changes in the climate also affect Human-induced climate change has already 
created conditions favorable for ground-level ozone pollution- the key component of smog- in 
some regions of the United States. Higher temperatures increase the rate at which ozone forms, 
and associated changes in meteorological conditions can lead to stagnation events where large 
pockets of still air allow pollution levels to accumulate over a city or region. These effects are 
especially concerning when combined over urban areas. Unless offset by additional emission 
reductions of ozone-forming pollutants, these climate-driven increases in ozone will cause 
premature deaths, an increase in hospital visits, lost school days, and acute respiratory 
symptoms. 

Rising temperatures and hotter, drier summers are projected to increase the severity and 
frequency of large wildfires, especially in the western United States. (SEE FIGURE?). Wildfires 
emit fine particles and ozone-forming pollutants that in turn increase the risk of premature death 
and adverse chronic and acute cardiovascular and respiratory health symptoms. Firefighters, in 
particular, are exposed to significantly higher levels of combustion products from fires. 

Page 1 of 2 
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A changing climate is also affecting the range and seasonal movements of existing disease 
vectors and - like Lyme disease and West Nile virus, which are 
transmitted, respectively, by ticks and mosquitoes. Between 2001 and 2014, both the 
distribution and number of reported cases of Lyme disease increased in the Northeast and 
Upper Midwest (SEE FIGURE?). The assessment found that vector-borne pathogens are likely 
to emerge or re-emerge due to the interactions of climatic factors with many non-climatic drivers, 
such as changing land-use patterns. 

The assessment highlights how climate change can exacerbate existing health risks, but also 
create heath threats in new locations or new times. Some threats will occur over longer time 
periods, or at unprecedented times of the year. For example, increases in water temperature will 
alter the geographic range and seasonal window of growth for harmful bacteria and algae, 
exposing more people in more places. Changes in temperatures, precipitation, and extreme 
events such as flooding are also expected to increase risk of foodborne illnesses from 
pathogens like Salmonella and E Coli. 

Impacts on a person's physical health can also affect their mental health. In addition, many 
people exposed to extreme weather events experience serious mental health consequences, 
including post-traumatic stress disorder, depression, and anxiety. The mental health impacts of 
hurricanes, floods, and drought can be expected to increase as more people experience the 
stress-and often trauma-of these disasters. 

Combating the health threats from climate change is a top priority for President Obama and a 
key driver of his The scientific information contained within this new 
assessment should be a strong impetus for decision makers across the Nation to take adaptive 
and precautionary actions as well as mitigate the impacts of climate change to protect the health 
of current and future generations. 

President for Science Technology and Director 
House Office of Science and Technology Policy. 

the Administrator for the S. Environmental Protection Agency. 

Vice the S. Surgeon General. 

Under Secretary of Commerce for Oceans 
,... .... ,., .. ,..... .. for the Oceanic and 

Page 2 of 2 
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··-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

To: Joseph Goffmanj Personal Privacy i 
From: Goffman, Josepn-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·" 

Sent: Fri 4/1/2016 12:55:39 PM 
Subject: Fwd: SAN 5737- Final Rule: Source Determination for Certain Emission Units in the Oil and 
Natural Gas Sector (OMB)(AA) 

- Joseph Goffman 
Sent from my iPhone 

Begin forwarded message: 

From: "Morgan, Ruthw" 
Date: April 1, 2016 at 8:54:03 AM EDT 
To: "Cyran, Carissa" 
Cc: "Shaw, Betsy" 

"Henigin, Mary" "Iglesias, 
Amber" "Rush, Alan" 
Subject: SAN 5737- Final Rule: Source Determination for Certain Emission Units in 
the Oil and Natural Gas Sector (OMB)(AA) 

3/31/1 
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Attached are: 

Post It Note 

OMB Transmittal Memo 

Draft Action Memo 

Preamble/Rule (Clean) 

AA 
and 

RLSO of Preamble/Rule (compares Pre-FAR draft to 3/3 Version) 

CFRRLSO 

Draft Fact Sheet 

has 

No Communication Plan is attached. One is being created for the suite of oil and gas 
packages. 

326 
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To: Drinkard, Andrea[Drinkard.Andrea@epa.gov] 
Cc: McCabe, Janet[McCabe.Janet@epa.gov]; Banister, Beverly[Banister.Beverly@epa.gov]; 
Stewart, Lori[Stewart.Lori@epa.gov]; Dennis, Allison[Dennis.AIIison@epa.gov]; Jordan, 
Deborah [Jordan .Deborah@epa.gov] 
From: Goffman, Joseph 
Sent: Wed 3/30/2016 12:32:33 PM 
Subject: Re: Meeting Request April 11: CA State Assembly Speaker 

Yes, of course, as well as R9. Thanks. 

- Joseph Goffman 
Sent from my iPhone 

On Mar 30,2016, at 8:17AM, Drinkard, Andrea 

Excellent, anyone 

From: Goffman, Joseph 
Sent: Tuesday, March 29,2016 3:48PM 
To: Drinkard, Andrea 

it. Thanks. 

From: Drinkard, Andrea 
Sent: Tuesday, March 29,2016 3:45PM 
To: McCabe, Janet Banister, Beverly 

Goffman, Joseph 
Cc: Stewart, Lori Dennis, Allison 
Subject: FW: Meeting Request April 11: CA State Assembly Speaker 

wrote: 
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Thanks! 

From: Cook-Shyovitz, Becky 
Sent: Tuesday, March 29,2016 1:11PM 
To: Dennis, Allison Drinkard, Andrea 

Subject: Meeting Request April 11: CA State Assembly Speaker 

Hi Allison and Andrea-

We got a meeting request from CA Assembly Speaker Anthony Rendon and Speaker 
Emeritus Toni Atkins while they're in DC on April 11. They'd like to talk about 
California's cap and trade program generally and EPA's recent rejection of the South Coast 
AQMD's smog reduction plan more specifically. Both Speaker Rendon and Speaker 
Emeritus Atkins attended COP21 last year and have continued focusing on ways to cut 
emissions in the state. 

We can get Region IX to join by phone to talk specifics, but it would be great if Janet 
and/or others at HQ could join. They're looking at midday on Monday, April 11. Let me 
know if you have any questions. 

Thanks! 

ED_000738_00004118-00002 



Becky Cook-Shyovitz 

Intergovernmental Liaison 

U.S. Environmental Protection Agency 

202-564-5340 
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To: Drinkard, Andrea[Drinkard.Andrea@epa.gov]; McCabe, Janet[McCabe.Janet@epa.gov]; 
Banister, Beverly[Banister.Beverly@epa.gov] 
Cc: Stewart, Lori[Stewart.Lori@epa.gov]; Dennis, Allison[Dennis.AIIison@epa.gov] 
From: Goffman, Joseph 
Sent: Tue 3/29/2016 7:4 7:45 PM 
Subject: RE: Meeting Request April 11: CA State Assembly Speaker 

From: Drinkard, Andrea 
Sent: Tuesday, March 29,2016 3:45PM 
To: McCabe, Janet <McCabe.Janet@epa.gov>; Banister, Beverly <Banister.Beverly@epa.gov>; 
Goffman, Joseph <Goffman.J oseph@epa.gov> 
Cc: Stewart, Lori <Stewart.Lori@epa.gov>; Dennis, Allison <Dennis.Allison@epa.gov> 
Subject: FW: Meeting Request April 11: CA State Assembly Speaker 

Thanks! 

From: Cook-Shyovitz, Becky 
Sent: Tuesday, March 29,2016 1:11PM 
To: Dennis, Allison Drinkard, Andrea 

Subject: Meeting Request April 11: CA State Assembly Speaker 

ED_000738_00004121-00001 



Hi Allison and Andrea-

We got a meeting request from CA Assembly Speaker Anthony Rendon and Speaker Emeritus 
Toni Atkins while they're in DC on April II. They'd like to talk about California's cap and trade 
program generally and EPA's recent rejection of the South Coast AQMD's smog reduction plan 
more specifically. Both Speaker Rendon and Speaker Emeritus Atkins attended COP2llast year 
and have continued focusing on ways to cut emissions in the state. 

We can get Region IX to join by phone to talk specifics, but it would be great if Janet and/or 
others at HQ could join. They're looking at midday on Monday, April II. Let me know if you 
have any questions. 

Thanks! 

Becky Cook-Shyovitz 

Intergovernmental Liaison 

U.S. Environmental Protection Agency 

202-564-5340 
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